Cunningham v. Shelby County, TN, et al Doc. 112

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

JASON CUNNINGHAM )
Individually and as Adult Natural Son and )
Sole Wrongful Death Beneficiary and next )
of Kin, Affiant and Administrator Ad Litem )
and Personal Representative for Nancy Jahe
Lewellyn, Deceased and Estate of Nancy )
Jane Lewellyn

Plaintiff,
No. 2:18¢ev-02185T LP-dkv
V.
JURY DEMAND
SHELBY COUNTY, SHERFF WILLIAM
OLDHAM, ROBERT PASCHAL,
Individually and in his Official Capacity as
a Shelby County Sheriff's Deputsind
MARVIN WIGGINS, Individually and in
his Official Capacity as a Shelby County
Sheriff's Deputy

N N N N N N N N N N N N N N N

Defendang.

ORDER DENYING MOTION FOR SUMMARY JUDGMENT
BASED ON QUALIFIED I MMUNITY

Plaintiff JasonCunningham sued under 42 U.S.C. § 1983 for the alleged wrongful
shooting death of Nancy Jane Lewellyn (“Lewellyh”YECF No. 1.)
Defendants Robert Paschal (“Paschal”) and Marvin Wiggins (“Wiggmsi)move for

summary judgment. (ECF No. 83.) The crux of Defendants’ motion is that they ardemntitl

! The complaint states that Plaintiff is the adult natural son and sole wrongful deeticibey
of Lewellyn. (ECF No. 1 at PagelD 2.)
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qualified immunity. [d.) Plaintiff responde@ndDefendants replied. (ECF N&04; ECF No.
108.)
For the reasons below, the CoDENIES Defendants’ motion for summary judgment.

BACKGROUND

Factual Backgrounc?

A. 911 Receives Lewellyn’<Call

Around noon on Friday March 17, 2017, Lewellyn called 911. (ECF No214-
PagelD645.)

When the representative of the 911 call center in Shelby County, Tennessee, picked up,
Lewellyn announced “that she was depressed and suicidal, that she had a gun, bad that s
would kill anyone who came to her residencdd.)(

In response to Lewellyn’s phone call, radio dispatch for the Shelby County Sherriff's
Office (SCSO)provided information anthree deputies-Wiggins, Paschal, and their colleague,
Justin Jayroe (“Jayroe“ymade their way to Lewellyn’s residenced. @t PagelD646.) At the
time, all three deputies knew that Lewellyn “was suffering from some type dahiémess

and/or crisis.” kd.) And radio dispatch advised them “that [Lewellyn] was ‘saying s¥as]

2 The Court notes that Defendants have filed video evidente @venthiere (SeeECF No.
83-3.) Equipped with this video evidence, the Court becomes an active observer andenterpret
of the facts hereSee Rudlaff v. Gillispje/91 F.3d 638, 639 (6th Cir. 2015).

That saidfor this section, the Court relies on the parties’ briefs for a factual accouma of t
shooting that led to Lewellyn’s deathSeeECF No. 83-2; ECF No. 104-2.) The Court chooses
to do so primarily to spotlight the main factual disputes between the parties. Amddbatsso
because, under the Court’s interpretation, the parties have faithfully recountedrtseveth

help from the video footage. The Court will rely on its own interpretation of the video foatage i
later sections of this ordemwhen it analyzes the merits of Defendants’ qualified immunity
argument.



armed with what may be a .45 caliber pistol” and that she was ready to shodtdreasgine
who approached her homdd.] (quoting SUV Camera 1 at 12:11:51; SUV Camera 2 at
12:11:51.)

B. The Deputies Arrive at Lewellyn’s Residence

Minutes after Lewellyn’s phone call, the deputitgrted arriving aber residence in their
respective SUY, although not at the same timéd. @t PagelD647.) First came Jayroe.ld.)

Then came Paschalld() And then came Wiggins.Id; at PagelD648.)

Lewellyn’s residence is at the end of a-delsac. Jayroe parked his SUV “with its front
facing the front of Lewellyn’s house.ld;) And when Paschal and Wiggiagived they
parked behind Jayroe’s SUV with their blue lights activatel.)

Both parties agree that the day was nothing short of beautiful: “[T]he weatheleams c
the sun was shining.”Id.) But, despite the beautiful weath#re parties disagree aboutwo
clear and unobstructede view of Lewellyn’s home was.

According to Defendants, “there were no obstructions to visibility or sight due to the
weather or lighting outside the home and the immediate area around the home.” (ECRNo. 83-
at Pagell841.) But, according to Plaintiff, “there were . . . obstructions to visibility regarding
[Lewellyn]’s front door.” (ECF No. 104-2 at PagelD 648.) Both parties thus disagree about

what the deputies could see of Lewellyn’s residence when they parked their cars

3 Plaintiff does not dispute that Paschal had his blue lights activated, but he leaveseten w
he disputes that Wiggins had his activatdd. 4t PagelD 649.)

3



C. Lewellyn Walks Out Her Front Door

About fourteen minutes after noon, Lewellyn opened her front door and became visible to
the deputies. I4. at PagelD 649.) And from that point forward, the parties dispute mubke of
facts that ensued.

The partieglo agree that, “[w]hen Lewellyn first walked through her door, she was
holding an object in her right hand.Td() But they disagree about how exactly she held the
object.

According to Defendants, Lewellyn held the object “up and approximately level with her
chest, neck, or face, and pointed in the direction of” Jayroe’s SUV. (ECF NoatB8BagelD
341.) But Plaintiff points to Wiggins’s deposition testimonygtam that, when Lewellyn
stepped out of her house, Wiggins did not perceive Lewellyn pointing the object in the deputies’
direction. (ECF No. 104-2 at Page 650 (citing ECF NatRagelD424-25)) And Plaintiff
says that Paschal, taestified that he did not see Lewellyn raise the object as she walked out of
her home. I¢l.)

The object in Lewellyn’s right hand is also a subject of contention between the parties.
On one hand, Defendants say that “[t]he object in Lewellyn’s hand was a silver orsidkle
BB gun with a black grip that looked like a semiautomatic handgun . . .. It had a trigger, trigger
guard, and sights on top, but it did not have an orange or other bolghéd muzzle or barrel
tip.” (ECF No. 83-2 at PagelD 341-42.)

But, on the other hand, Plaintiff disputes that haspersonal knowledge to statee
object in Lewellyn’s hand looked like a semiautomatic handgun.” (ECF Nao2 H4agelD
650.) He also says that “Paschal and Wiggins initially saw the BB gun when Lewellyn was on

the porch coming out of her home,” presumably putting into question whether the deputies saw



that Lewellyn was holding a gun-shaped objetd. 4t PagelD 651.) Plaintiff only agrees,
based on pictures taken after the incident, that the object was a BBidjuat. RagelD 650-51.)

D. Lewellyn Walks Toward Her Driveway

After Lewellyn opened her front door and became visible to the deputies, she
immediatelystartedwalking to her right, toward her drivewayld(at PagelD 651.)

At first, while walking toward her driveway, Lewellyn did not have her gun raisktd) (
Both parties agree on this factd.j But the parties have different interpretations of what
occurred momentster.

Defendants say that, “while still walking, Lewellyn again began to raise the handgun up,
pointed outward.” (ECF No. 83-at PagelD 342.) But Plaintiff claims that Lewellyever
aimed the BB gun at the deputies. (ECF No. 104-2 at PagelD 652.) He also claims, in the
alternative, that Lewellyn “was moving towards the parked car [in her drivewayftender
the bb gun.” Id.)

Then,at the momenivhen Lewellyn began walking toward her driveway, according to
Defendantspne deputy yelled: “Hey, mam!” (ECF No. 832 at PagelD343) But Plaintiff
states that “[t]he voice is heard but inaudible and not understandable.” (ECF Nbafl04-
PagelD 653.)Plaintiff also disputes that the “voice said ‘put the gun down, Sheriff or drop the
gun’ or anything similar to that.”Id.)

E. The Deputies Shoot Lewellyn

Right when the deputy yelleBaschafired the firstshot toward Lewellyn. 1d.) After
the shot, whiclPlaintiff claims hitLewellyn in the back, she “continued to walk towards her

parked car.” Il.) And then came another bulletd.}



By this point, Wiggins had arrived on the scene. After the first two shots, “Wiggins ran
to cover behind the back of his parked vehicle . . . , turned around, and began fldr)g.” (

Defendants claim Wiggins was “running away from Lewellyn” when he took cover
behind his SUV (ECF No. 83-2 at PagelD 342), but Plaintiff disputes that Wiggins ever
mentioned this fadeCF No. 104-2 at PagelD 654.).

Allegedly hit by multiple shots, “Lewellyn leaned against her car” and placed tlgBB
on its hood. Ifl.) Defendantargue that, “[o]Jnce on the hood, the pistol was not visible from”
the perspective of Jayroe’'s SUV. (ECF No. 83-2 at PagelD 342.) But Plaintiff dispiste
allegation (ECF No. 104-2 at PagelD 654), presumably arguing that Lewellyn’s BB gun was
sitting on the hood of the car, visible to the deputies.

According to Defendants, “[n]either Wiggins nor Pasckalized that Lewellyn
discarded her pistol until after they stopped shooting and approached her.” (ECF2\ai. 83-
PagelD 343.) But Plaintiff alleges that “Lewellyn clearly held out her two aritis paims
and/or hands open, after surrendering the bb gun on the hood of the car and Defendants
continued to shoot her multiple times as she fell and while she lay dying on the ground.” (ECF
No. 104-2 at PagelD 654.)

Defendants add that “[n]either Wiggins nor Paschal realized, during the volldy(s},s
that Lewellyn turned at any point to expose her back to the officers.” (ECF NbaBBagelD
343.) But Plaintiff disputes this allegati@CF No. 104-2 at PagelD 655), citing Lewellyn’s
autopsy that shows evidence of four shots in Lewellyn’'s bae€F {No. 95 at PagelD 522.)

F. Lewellyn Is Down

Defendants allege that, once shot multiple times, Lewellyn fell to the ground and

“continued to shift her position.” (ECF No. 83-2 at PagelD 343.) Disputing this interpnetati



Plaintiff claims that “Lewellyn laid bleeding and dying . . . while Defendants contimugtiobt
multiple times.” (ECF No. 102 at PagelD 655.)

But both parties agree that the deputies ahbéwellyn 10times, witheight of those
bullets strikingher. (d. at PagelD 655-56.) And only after the 10 shots did the deputies ask
Lewellyn to put down her gunld at PagelD 656.)

Finally, once Lewellyrwaslying on the ground, “the deputies [approached] Lewellyn,
yelling ‘let me see your hands! and ‘hands up!ld. (@t PagelD 657.) The deputies then
“began trying to render mexhl aid” (Id.)

II.  Procedural Background

Plaintiff suedofficersWiggins and Paschal under 42 U.S.C. § 1983 for the alleged
wrongful shooting death of Lewellyn. (ECF No. 1.) He also sued Sheriff William Oldham
(“Oldham”) and Shelby County,ennessee, under the same cléirghd.)

As to Wiggins and Paschal, Plaintiff claims that they “deprived [Lewellymhfher
Constitutional right to be free from unreasonable and excessive deadly force asonairka
seizure through means intentionally applied under the Fourth Amendment of the United State
Constitution.” (d. at PagelD 17.) Plaintiff claims thdigecause of Wiggins and Paschal’'s
alleged constitutional violation, he is entitled to “compensatory damages avaitaeiethe
law including but not limited to extreme pain and suffering of [Lewellyn], funeral eegens
medical expenses, pecuniary value of the life of [Lewellyn] and the loss of society and

companionship and consortium for Plaintiff.ld.(at PagelD19.)

4 The Court dismissed withoptejudice Plaintiff's claim against Oldham for failure to state a
claim under Ed. R. Civ. P. 12(b)(6).SeeECF No. 48 And as of this order, Shelby County,
Tennessee, remains a defendant in this lawsuit and has not moved for a dismissal.
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Wiggins and Paschal have now moved for summary judgment. (ECF No. 83.) They
argue that they are entitled to qualified immurityd provide two interrelated reasons why this
Court should find in their favot. (ECF No. 83-1.)

First, they say that “Wiggins and Paschal@métled to qualified immunity because, at
the time [Lewellyn] walked out of her house with a handgun, their actions were reasonabl
under the Sixth Circuit’'s segmenting approachd. &t PagelD 318.) And second, they say that
“Wiggins and Paschal didohviolate clearly established law.1d( at PagelD 319.)

In the next sections, the Court walldresDefendants’ qualified immunity argument.

And for the reasons detailed below, the CRENIES Defendants’ motion for summary
judgment.

LEGAL STANDARD

l. Summary Judgment Standard

The Court begins its analysisth therules and casesboutthe summary judgment
standard

A party is entitled to summary judgment “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter éGiddw.”
R. Civ. P. 56(a). “A fact is ‘material’ for purposes of summary judgment if proof ofdhat f
would establish or refute an essential element of the cause of action or deinselérle v.

Louisville Metro Gov't 687 F.3d 771, 776 (6th Cir. 2012).

® The Court entered a limited scheduling order allowing Plaintiff to depose Paschainyyi
and the medical examinasho conducted Lewellyn’s autopsyS€eECF No. 68.) The Court
found “it appropriate and necessary to allow Plaintiff to conduct limited discovery osstieeaf
gualified immunity before responding to” Defendants’ motion for summary judgmieht (
PagelD 286) (citingcrawford-El v. Britton 523 U.S. 574, 593 n.14 (1998)).
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“In considering a motion for summary judgment, [the] court construes all reasonable

inferences in favor of the nonmoving partyRobertson v. Lucag53 F.3d 606, 614 (6th Cir.

2014) (citingMatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986)).

“The moving party bears the initial burden of demonstrating the absence of any genuine issue of
material fact.” Mosholder v. Barnhardi679 F.3d 443, 448 (6th Cir. 2012) (citiGglotex

Corp. v. Catrett477 U.S. 317, 323 (1986)).

“Once the moving party satisfies its initial burden, the burden shifts to the nonmoving
party to set forth specific facts showing a triable issue of material ftdsholder 679 F.3d at
448-49;see alsd-ed. R. Civ. P. 56(eMatsushita475 U.S. at 587If “the non-moving party
fails to make a sufficient showing of an essential efgroéhis case on which he bears the
burden of proof, the moving parties are entitled to judgment as a matter of law and gummar
judgment is proper."Martinez v. Cracker Barrel Old Country Store, In¢03 F.3d 911, 914
(6th Cir. 2013) (quotingchapman v. UAW Local 100670 F.3d 677, 680 (6th Cir. 2012) (en
banc) (internal quotation marks omittedee alsd<alich v. AT & T Mobility, LLC679 F.3d
464, 469 (6th Cir. 2012).

The parties must cite “to particular parts of materials in the record” to “steiva flact
is, or is not, genuinely disputed,” “showing that the materials cited do not establish thesabse
or presence of a genuine dispute” or showing “that an adverse party cannot produce admissible
evidence to support the factBruederle 687 F.3d at 776 (alterations in original) (quoting Fed.
R. Civ. P. 56(c)(1))see also Mosholde679 F.3d at 448 (“To support its motion, the moving
party may show ‘that there is an absence of evidence to support the nonmoving party’s case.”

(quotingCelotex 477 U.S. at 325)).



“Credibility determinations, the weighing of the evidence, and the drawing of legitimat
inferences from the facts are jury functions, not those of a judgéaftinez 703 F.3d at 914
(alteration in original) (quotingnderson v. Liberty Lobby, Inel77 U.S. 242, 255 (1986)

“The court need consider only the cited materials, but it may consider otheratsatethe
record.” Fed. R. Civ. P. 56(c)(3). “[T]he district court has no ‘duty to search the rexinel
to establish that it is bereft of a genuine issue of material faéhdros Capital Partners, L.P.
v. Deloitte & Touchg535 F. App’x 522, 523 (6th Cir. 2013) (per curiam) (quolingker v.
Tennessed39 F.3d 526, 531 (6th Cir. 2008Qrogation recognized by Anderson v. City of
Blue Ash 798 F.3d 338 (6th Cir. 2015)

Ultimately, the “question is whether ‘the evidence presents a sufficient eisagnt to
require submission to a [fact finder] or whether it is so sided that one party must prevail as
a matter of law.”” Johnson v. Memphis Light Gas & Water Di&77 F.3d 838, 843 (6th Cir.
2015) (quotind.iberty Lobby 477 U.S. at 251-52). Summary judgment “shall be entered’
against the nonmoving party unless affidavits or other evidence ‘set forth spextdistawing
that there is a genuine issue for trialRachells v. Cingular Wireless Employee Servite€,

No. 1:08 CV 02815, 2012 WL 3648835, at *2 (N.D. Ohio Aug. 23, 2012) (qubtijan V.
Nat'| Wildlife Fed’'n, 497 U.S. 871, 884 (1990)).

“[A] mere ‘scintilla’ of evidence in support of the non-moving party’s position is
insufficient to defeat summary judgment; rather, the non-moving party must presenteviden
upon which a reasonable jury could find i Fevor.” Tingle v. Arbors at Hilliard 692 F.3d
523, 529 (6th Cir. 2012) (quotirgberty Lobby 477 U.S. at 251). “[T]o withstand a motion
for summary judgment, the party opposing the motion must present ‘affirmative evidence’ to

support his/her position.Mitchell v. Toledo Hosp964 F.2d 577, 584 (6th Cir. 1992)ting
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Liberty Lobby 477 U.S. at 247-25&treet v. J.C. Bradford & Cp886 F.2d 1472, 1479 (6th

Cir. 1989)). “[Clonclusory assertions, unsupported by specific facts made in affidavits
opposing a motion for summary judgment, are not sufficient to defeat a motion for summary
judgment.” Rachells 2012 WL 3648835, at *2 (quotinthomas v. Christ Hosp. and Med. Ctr.
328 F.3d 890, 894 (7th Cir. 2003)Statements in affidavits that are “hiotg more than

rumors, conclusory allegations and subjective beliefs” are insufficige#Mitchell, 964 F.2d

at 584-85.

Il. Video Evidence

As mentioned above, the Court ordinarily must view facts in the light most favorable to
the nonmoving party when deciding a motion for summary judgntese. Robertsorr53 F.3d
at 614. But an “added wrinkle” exists when the record includes “videotape[s] capturing the
events in question.’Scott v. Harris550 U.S. 372, 378 (2007).

In cases like the one here, “where the police d@sh video[s] . . . depict[] all of the
genuinely disputed factsStandifer v. Lacor587 FedApp'x. 919, 920 (6th Cir. 2014), the
Court must view “the facts in the light depicted by the videotapefs¢dtt 550 U.S. at 381.
Thatsaid,when*“facts shown in videos can be interpreted in multiple ways or if videos do not
show all relevant facts, such facts should be viewed in the light most favorable to the non-
moving party.” Latits v. Phillips 878 F.3d 541, 547 (6th Cir. 2017) (citiGgpdawa v. Byrd
798 F.3d 457, 463 (6th Cir. 2015)).

ANALYSIS

Defendantsarguefirst that theydid not violate Plaintiff's Fourth Amendment rights

because their actions were reasonable under the circumstg§a€ds No. 83-1 at PagelD 318.)

And even if they did, Defendangsguethat they are entitled to qualified immunity because
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“they did not violate clearly established law[d.(at PagelD 318.) Plaintiff disagrees on both
counts. $eeECF No. 104.)

The Sixth Circuit has established a three-step analysis to determine whetifiedqua
immunity applies. First, assess whether the facts viewed in the light mostblavoréhe
nonmoving party show that a constitutional violation has occurred. Second, consider whether
the alleged violation implicated a clearly established constitutional right of whictsanable
person would have known. And third, determine whether Plaintiff has put forth enough
evidence “to indicate that what the official allegedly did was objectively unrdalsandight
of the clearly established constitutional rightE8athers v. Aey3819 F.3d 843, 848 (6th Cir.
2003) (quotingWilliams v. Mehra186 F.3d 685, 691 (6th Cir.1999) (en banc)).

Underthis standard, the first issue titats Courtwill decide is thus whether the facts
viewed in the light depicted by the video footage or in the light most favorable to Pldiotiff s
that Defendants committedconstitutional violationThe Court assegswhether the video
footage or Plaintiff's version of the facts when the video footage is unclear dtetws t
Defendants violated Lewellyn’s Fourth Amendment rights. The Court takes on thisiskae i
next section.

l. The Fourth Amendment

To recover damages under § 1983, a plaintiff must allege that a person acting under color
of state law violated a right secured by the Constitution and laws of the Unitesl Svaist v.
Atking 487 U.S. 42, 42 (1988Plaintiff here assertskourth Amendmengxcessive force
claimagainst Defendants S€eECF No. 1.) And there is rdispute that, at the time of

Lewellyn’s seizurePefendantsvere “acting under color of state lawMest 487 U.S. at 42.
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Courts analyze excessive fordaims under the Fourth Amendment's reasonableness
standard.See Graham v. Conno$90 U.S. 386, 395 (1989).

“[W]hether the force used to effect a particular seizure is reasonable . resegeareful
balancing of the nature and quality of the intrusion on the individual's Fourth Amendment
interests against the countervailing governmental interests at stdkat’396 (quoting
Tennessee v. Garnet71 U.S. 1, 8 (1985)) (internal quotation marks omitted). And “[d]eadly
force is objectively reasonkbwhen an officer ‘has probable cause to believe that the suspect
poses a significant threat of death or serious physical injury to the officer or éthdrernas
v. City of Columbus, Ohj@54 F.3d 361, 365 (6th Cir. 2017) (quoti@grner, 471 U.Sat 3).

Although the Court assesses reasonableness based on the totality of the ciresmstanc
three factors guide the analysis: “(1) the severity of the crime at issweh€f)er the suspect
poses an immediate threat to the safety of the officer or others; and (3) whetbeaspect is
actively resisting arrest or attempting to evade arrest by fligdriggess v. Matting|yt82
F.3d 886, 889 (6th Cir. 2007) (citir@raham 490 U.S. at 396).

This test is objective, “to be ‘judged from the perspective easonable officer on the
scene, rather than with the 20/20 vision of hindsighSbva v. City of Mt. Pleasarit42 F.3d
898 at 903 (6th Cir. 1998) (quotiigraham 490 U.S. at 396). It must make “allowance for the
fact that police officers are eft forced to make split-second judgmenis-eircumstances that
are tense, uncertain, and rapidly evolving—about the amount of force that is necessary in a
particular situation.”"Graham 490 U.S. at 397.

An officer’s intentdoes not affecthe Court’'sandysis. So|f an officer hasevil motive,
that motive will notturn an objectively reasonable use of force into a Fourth Amendment

violation. Graham490 U.S. at 397citing Scott v. United State436 U.S. 128, 138 (1978)
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Likewise, an officers good intentionsvill not turn objectively unreasonable use of fornt a
constitutionalact 1d.

“In this circuit, we consider the officer’s reasonableness under the ctaoces he faced
at the time he decided to use forc@lomas854 F.3d at 365 (citingivermore ex reRohm v.
Lubelan 476 F.3d 397, 406 (6th Cir. 2007)) (emphasizing the utdeeafecalled segmented
analysis in the Sixth Circuit). “Even if an officer approaches a scene sslgklthis will not
necessarily render a later decision to protect himself unreason#dhléciting Chappell v. City
of Cleveland 585 F.3d 901, 915-16 (6th Cir. 2009)).

II.  Whether the Deputies’ Seizure Was Unreasonable

To begin with, the Court notes that Defendants do not argue that the first arfddtard
of the soealledGrahamfactors @ply here. Nor could theyThe parties neither allegleat
Lewellyn wascommitting a crime-the firstfactor—nor that the deputies sought to arrest her—
the thirdfactor.

And so the Counwill focus on the other factorwhether Lewellyn, at the time of the
shooting, “pose[d] ammediate threa the safety of the officer[s] or othersGraham 490
U.S. at 395. Said otherwise, the Court shauiswer whether Paschal and Wiggins had
“probable cause to believe that [Lewellyn] posed an imminent danger of serious lphgsita
to [them] or to others® Garner, 471 U.S. at 3. The Court wiivaluatethis question separately

for each deputy.

® The Court notes that it focuses its analysis here to whether Lewellyn posed an i theei

to the deputies, not to anybody else in the vicinBgeGraham 490 U.S. at 395. Wiggins

testified that he “started firing [his] weapon” when Lewellyn had reached ivemdgy and

allegedly “fac[ed]” the deputies. (ECF No. 91 at PagelD 424.) Similarly, Passhified that

he shot Lewellyn when she edledly reached the driveway, “saw” the deputies, and “raise[d] her
gun” in their direction. (ECF No. 92-1 at PagelD 462-63.)
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Paschal also claimed that Lewellyn was a danger to him, Jayroe, and “all thetatbies an
that cove” when he fired his wean. (d. at PagelD 464.) Hypothetically, Paschal’'s statement
about others may be right but there is no evidence that he is.

At this stage in the lawsuit, the Court must deal in evidesra speculation or hypotheticals—
when deciding whether the dem# use of lethal force was reasonable under the Fourth
Amendment.See Bruederle687 F.3d at 776. And the Court finds no evidence that suggests
that people other than Lewellyn and the deputies were present when the shooting occurred.

For one, the parties do not argue in their briefs that Lewellyn posed a threat to anybturelse
the deputies. SJeeECF No. 83; ECF No. 104.) What is more, neither the paper record nor the
video footage shows that anybody other than the deputies and Lewellynes@ast@t the time

of the incident. In fact, starting at the moment when the deputies enter Lewellyn’s
neighborhood, the video footage captures the presence of only four people: Lewellyn, Jayroe,
Paschal, and WigginsS€eECF No. 83-3.)

More to this point, Wiggins did not say during his deposition that people other than the deputies
were at risk of danger when Lewellyn walked out of her horBeeECF No. 83-6; ECF No. 91,
ECF No. 91-1.) And aside from Paschal’s statement about other potentia pethy@ cove

(ECF No. 92-1at PagelD 464), his deposition testimony largely tracks Wiggins’s. He focuses on
Lewellyn’s alleged threat to the deputies, not anyone e3eeECF No. 83-7; ECF No. 92,

ECF No. 92-1; ECF No. 92-2.)

Thus, although the parties do not argue in their briefs that Lewellyn posed an imminent danger of
serious physical harm to other, unknown people in the cove, the Court finds that raising this
argument would, at best for Defendants, raise a genuine issue of material factcorfthésre
replete with evidence that shows that, in fact, only Lewellyn and the deputies et @tethe
time of the shooting. At worst, however, this argument would have no proverbial leg to stand
on—there is simply nothing in the record that suggests the presence of anybody else than
Lewellyn and the deputiesSee als®Adams v. Blount Cty., Tenness@46 F.3d 940, 949 (6th

Cir. 2020) (“[I]n cases where the witness most likely to contradict the offitestenony is

dead, ‘the [Clourt may not simplyxeept what may be a salérving account by the police

officer. It must look at the circumstantial evidence that, if believed, would ¢esiddredit the
police officer’s story.”) (quotingefferson v. Lewj$94 F.3d 454, 462 (6th Cir. 2010).

To speculate about the alleged threat posed by Lewellyn—and particularly the imnahbace
alleged threat-beyond the evidence presented would lead the Court far astray from the relevant,
more narrow question at stake here. Namely, whether Defendants haolezhese to believe

that Lewellyn posed an imminent threat of serious physical threat to the de@deézarner,

U.S. 471 at 3. This more narrow and relevant question thus guides the Court’s analysis
throughout this order.
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A. Paschal
1. Before Paschal Arrives on the Scene
The radiodispatchhadinformed Paschal of two kdgctsbefore he arrived at Lewellyn’s
home.
First, ittold him that Lewellyn was in mental health distredSCF No. 1042 at PagelD
645.) He, and the other two deputies, knew that Lewellyn had told the 911 call center that she
was depressed and suicida{ld.) And second, Paschal knew she had told the dispatch that she
had a gun, and that she would kill any person who came to her htweWhile on their way
to Lewellyn’s home, the dispatch explained to the deputies that Lewellyn had in hesjoosses

“what she [thought] may be a .45 caliber pistol.” (SUV Camera 1 at 12:11:58.)

" The Court notethat Defendants characterize Lewellyn’s mentalthemndition as “making
her actions unpredictable.” (ECF No. 83-2 at PagelD 340.) But Plaintiff disputes this
characterization “for purposes of summary judgment statement . . . asthetgsic] citation to
the record that contains that statemefECF No. 104-2 at PagelD 646.)

Because Defendants’ characterization that Lewellynumasedictable lacks support in the
record the Court declines to infer that Lewellyn’s mental Heatindition indeed made her
unpredictable—and thus more or less of a threat for Defend@fitat remainsindisputed here
is that Lewellyn was in mental health distre§he made threats about future conduct and
reported that she was suicidal.

The Court also notes that “unpredictable” in this context could mean many things. But the Court
assumes that Defendants mean it in a way that suggests that Lewellyn posed niareadf a

than she would have had she not suffered from a mental health conditi@ssume otherwise
would, after all, contradict Defendants’ position that Lewellyn posed a dangerdephges.

This suggestion, if left unaddressed, could have implications that the Court finds troubling. It
could propagate an ixplored—and perlaps prejudiced-understanding of the effects of mental
illness onlaterviolent behavior. This issue, if unsupported by evidence, is one best left to
mental health experts, not courts. The Court thus stresses that the evidence, ardak the
about Lewellyn’s mental health condition does not assist in the Court’s Fourth Amendment
analysis.
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With these facts in mindRaschal arrived at Lewellyn’s horaerareof the risks at hand.

This explains why, shortlgfter hisarrival, but before Lewellyn came out of her houBaschal

drew his gun and appeared to communicate with Jayroe about Lewellyn’s status. (SUs Came

2 at 12:13:44.) The video camera attached to Pas@ldVsrecords one of the deputies telling
the other that Lewellywas “possibly armed with a .45.1d(at 12:13:40.) AndPaschahlso
appearedo communicatdy radio with Wiggins—who wason his way to the scene—about
Lewellyn. (Id. at 12:13:45

2. Lewellyn Steps Out of Her Home

When Lewellyn first becomessible from the perspective of the video camera attached
to Jayroe’sSUV, Jayroe and Pasch&tbodin the street (SUV Camerd at 12:14:08.)

According to Paschal deposition testimonyLewellyn was 60 feet away, “give or take,”
from the deputies when she walked out of her house. (ECF No. 92-2 at PagelD 48&g And
deputies’ SUVs, as well amth deputieswereslightly to theright of Lewellyn’s front doof
(SUV Camerdl at 12:14:08see alsd&ECF No. 93

Defendantargue that, “[w]hen Lewellyn first walked through her door, she was holding
an object in her right hand . . . and pointed in the directi¢dagtoe’s SUV]. (ECF No. 83-2
at PagelD 341.)They then say that, because “Jayroe and Paschal are standing at tie re
[Jayroe’s SUV] at that time, . . . Lewellyn points the gun in their directidl.) (

Plaintiff does not dispute that “Lewellyn was holding an object in her right hand when
shecame out of the door.” (ECF No. 104-2 at PagelD 649.) But he disputes that “Lewellyn
pointed in the direction of” Jayroe’s SUVId() He also disputes that theplties ever saw

Lewellyn point her gun in their directionld( at PagelD 649-5p

8 The Court adopts the deputies’ point of view when describing thehfagsand it continues to
do so for theestof this order.
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Two fact issues arise fromigttension between the parties’ positior{¢) Whether
Lewellyn poined her gun in the direction of Jayroe’s SUV when she stepped out of her home
and (2) whethethe deputieperceivel her doing so.
The Court finds that reconciling these positions is important betabs¢éher the use of
deadly force . . . depends primarily on objective assessment of the danger a suspect poses . . .
from the perspective of a reasonable officer in the defendant's pdsiBonggess482 F.3d at
889 (emphasis added). The Court must thus focus its Fourth Amendment analysis on what
Paschaperceivedvhen Lewellyn stepped out of her home. And, as the Court will explain, the
record does not unequivocaow that Paschal saw Lewellyn raise her gun when shaestep
out of her house.
As to the first issughe video camera attachedJXayroe’s SUV appears to show
Lewellynwalking out of her house with the gun in her right hand. (SUV Camata 1
12:14:08.) The video footage also appears to shatk.ewellyn raisel the gun in the SUV’s
general direction.(ld.) Seeing this movement &sodifficult because in front of Lewellyn’s
house—between the camera and Lewellys a treghelimbs of which partially obscure the
view of Lewellyn. (d.)

But, as tothe second issuthe Court canot infer thatjust becausehe video footage
showsLewellynraising her gun in the direction d&yroe’sSUV, Paschal saw her doing so.
Latits, 878 F.3d at 547 (“To the extent that facts shown in videos can be interpreted in multiple
ways or if videos do not show all relevant facts, such facts should be viewed in the light most
favorable to the non-moving party.Neitherdeputy on the scene thiat time fired at Lewellyn
when she first walked out of her houséhe® is thus a question of fact whether the video

footage shows what the deputies saw when Lewellyn first stepped out of her home.
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The deposition testimony of both Paschal and Wiggins also supports the Court’s
reluctance to infer too much on this pdirm thevideo footage. Wiggins stated that Lewellyn
had not pointed her gun toward any of the deputies up until the moment when she reached her
driveway. (ECF No. 91 at PagelD 42%-) And Paschal testified that he “deemed [Lewellyn]
to be a threat of death or serious bodily injury” when he fired the two first shots. (ECF Ro. 83-
at PagelD 375.) But Paschal did not shoot Lewellyn when she first emerged from her home.
By thetime Paschdiired those two shots, Lewellymad walkedrom her front door along the
walkway to her driveway. (SUV Camera 1l at 12:14:14.)

Based on the above analysis, the Court makes two findings. First, the Court finds that the
video footage does show that Lewellyn stepped out of her home wiBBhguin in her hand.

And second, the Court finds that a genuine dispute of material fact exists\vigbloer the
deputies saw Lewellys gun at that time or what, if anything, she wdiith it.

The Court emphasizes that, because the materighdagetis not whether Lewellyn
stepped out of her home with her gun pointed toward Jayroe’s SUV, but wRatuéral saw
her doing soit cannot find thaPaschaperceived Lewellyn as an “imminent danger of serious
physical harm to [them] or to otherat that momentGarner, 471 U.S. at 3see Mitchell 964
F.2d at 584 (explaining that the Court musiw facts in the light most favorable to the
nonmoving party when genuine disputes of material facts exXibg.video is uncleabout
whether the deputies perceived thatvellyn poined her gun in their directioas she walked
through the front door. And the deputies’ testimony strongly sugtiegtie deputies did not
seeher do so.This factissueshould thus “be viewed in the light most favorable to the non-

moving party. Latits, 878 F.3d at 547.
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To find legitimate Paschal’s use of force, the Couust thus focugs analysion
whether Lewellyn acted in threatening ways betwekan she stepped out of her home to
when Paschdlred his gun andtruck her with his first bulletThe Court proceedsith this
analysis in the next section.

3. Paschal Shoots Lewellyn
a. Undisputed Facts About Paschal’s Shooting
The Court finds necessary, before analyzing the genuine disputes of material fact
between the parties, to highlight two undisputed facts that relate to Pasdlegksl liability
under the Fourth Amendment. The firskatesto the time that expired beégn the moment
Lewellyn stepped out of her home and Paschal’s first shot. And the setatedto the lack of
warning given by the deputies.

I. The Passage ofime Before the Shot

Lewellyntook no more than 10 steps outside her house—the Court counts seven, to be
exact—before Paschal firelis first shot. (SUV Camera 1 at 12:14:08 to 12:14s&2 also
Figure P.) These steps occurréaino more than four seconddd.f

More troublesome is that Lewellyn took five of these steps, not in the deputies’ direction,

but away from the deputies, towahee camparkedin thedriveway. (Id.) The Court musalso

® The Court generated all Figures by taking screenshots of the video footage provided by
Defendants . SeeECF No. 83-3.) The software allowing the Court to watch the video footage
included a screenshot function, and the Court did not crop any of the included Figures.

The Court also stresses that it spent much time pinpointing through screenshots nta@nh#nts t
deemed relevant to this order. But the Court also wishes to emphasize that whattkidgdof
events from start to finish, without pause, reveals how quickly the incident occurred.aBat it
reveals that the Figures in this order do not tell the full story; they are merentsama stream
of events that provide context for the reader.
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note that_ewellyn’s steps appearednfused. Ifl.) In the Court’s view, neither her demeanor

nor her body languagghowsthat she stepped out of her home with a clear purpose in mind.

Figure 1. SUV Camera 1 at 12:14:11.

When Paschal fired, Lewellydid not have her body angled towahna& deputiesnor did
she have her gun pointedthreir direction (SeeFigure 2.) The Court even questions whether
Lewellyn knew where Jayroe and Paschal were when the first bullet strucBdmd on the
video footage, nothing appears to shtbatshe knew the deputies’ positioning/hat is more,
there is a tree between Lewellyn’s front door and the street where the depehieks were
located which presumably would have hindered Lewellyn’s ability to see the deputies.

That said, the video showsgwellyn extending heright armwith the guneither toward
hercar in the driveway or slightly to its ledis she walked toward her car, away fritven
deputieswhen Paschal firghot her. 1. at 12:14:12.) And, in this way, Lewellyn’'s gun is
about at a 90-degree angle away from Paschal, who still stands upright to the rgnvesJ
SUV. (SeeFigure 3 (occurring simultaneously as FiguresealsoECF No. 93; ECF No. 93-

1.) In other words, Paschal had Jayroe’s SUV between him and Lewellyn when hetiged at
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Figure 2. SUV Camera 1 at 12:14:12.

Figure 3. SUV Camera 2 at 12:14:12.

i The Lack of Warning Before the Shot
Paschal alsdid not wait for Lewellyn to respond to a warning before shooting See
Garner, 471 U.S. at 11-12 (“[I]f the suspect threatens the officer with a weapon . . ., deadly
force may be used if necessary to prevent eseaykif, where feasible, some warning has been

given”) (emphasis added). Paschal pulled the trigger at the same tone a$the deputies—
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most likely Jayro®—shouted “Hey—ma’am!” or “Yo—ma’am! (SUV Camera 1 at 12:14:11
at 12:14:12.)Thevideo footage captures Paschal shooting Lewellyn when the“mwardm”
echoes.(ld. at 12:14:12.)

Thisfactraises questiorsbout whether a warning was feasible, and whether doing so
was the reasonable action to take under the circumsta@eeser, 471 U.S. at 11-12.

At a minimum, the Court finds that Paschal could have waiteecong-even a fraction
of a second-after the shouting to gauge her response. The Court alsadiheés implausible
thatawarning was unfeasible at the time of Lewellyn’s appearance. If anything, one of the
deputies did shout at Lewellyn, and he waited to do so until her foot was on her driveway.
(SUV Camera Bt 12:14:11.)

The Court also finds striking that the deputies did not give Lewellyn a warning when she
first walkedout of her home and, instead, waitednyseconds before doing so. The Court
acknowledgeshat it must make “allowance for the fact that police officers are often forced to
make splitsecond judgments—in circumstances that are tense, uncertain, and rapidly evolving.”
Graham 490 U.S. at 397. But the Supreme Court emphasized more than 30 years ago the
importance of warnings when feasible before using lethal f@ee. Garner471 U.S. at 11-12.

TheCourt thus cannot excuse the deputies’ omission by inferring that the circumstarees we

10 During an interview with a detective of Shelby County’s Bureau of Professional Stsiadhar
Integrity (“BOPSI”), Paschal explained that he did not remember giving Lewellyarramng.

(ECF No. 88 at 402) (“I don’t remember giving verbal commands [T]here was some

yelling but | don’t remember whatag said.”) This statemeraises the question about whether
Paschal even considered giving Lewellyn a warning before taking aim and shooting. And Jayroe
appears to haueld the BOPSI detectivéuring his own interview that he was responsible for

the $outing, but he left doubt about this fact. (ECF No. 90 at PagelD 412) (“[S]Jomebody did
[give verbal commands to Lewellyn] and, uh, | want to say | did as well but | know | didntt say i
until she was already on the ground. Um, but | heard somebody else say it but | don’t know at
what point they said it.”)
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too “tense, uncertain, and rapidly evolving” to undercut foundational principles of law
enforcement conduciGraham 490 U.S. at 397.

The Court thus finds, much like the Sixth Circuit did for Defendant Mattingly in
BouggessthatPaschal “never warned [Lewellyn] that he might shoot, as required
by Garnerwhen feasible under the circumstance482 F.3d at 892 (6th Cir. 2007) (citing
Craighead v. Leg399 F.3d 954, 962 (8th Cir. 2005)). As the Cauiltexplain below this
finding is one factor among many that the Court weighsn assessing whether Paschal
violated Lewellyn’s Fourth Amendment rights.

b. Factual Disputes Over Paschal’s Shooting

Based on the discussion above, the Court can highlightimdisputed facts that bear on
Paschal’s liability under the Fourth Amendment. First, he shot Lewellyn as she vealleed t
the car inher driveway and thuarther away fronthe deputies. And second, Paschal did not
wait for Lewellyn to respond to the deputy’s shout before pulling the trigger.

Having made these findings, the Court now turns to the record to assess factual disputes
about the danger posed by Lewellyn. The Court finds thatmgedisputes of material facts
existabout the danger posed by Lewellyn when Paschalledel force against her.

Defendants say that, while walking toward her driveway, “Lewellyn again begasé¢o rai
the handgun up, pointed outward,” and that Pascheépedher doing so. (ECF No. 83at
PagelD 342.) To this effeddefendantgite Paschal’s deposition, during which he testified the
following: “From what | remembe+I| don’t remember exact [sie}from that day perceiving
that day on March 17th—I dorrémember exactly how it was.remember her turningdifting

the gun. And then | start firing.” (ECF No. 83-7 at PagelD 375-76) (emphasis added.) He also
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answered in the affirmative when asked “whether [Lewellyn] ever point[ed]thieag him.
(ECFNo. 92-1 at PagelD 464.)

Plaintiff disputesthese statement{SeeECF No. 104-2 at PagelD 6%2He says that
“Lewellyn never pointed the bb gun at Defendants Wiggins or Paschal or Deputy Jayroe or any
other person in the vicinity that date.ld.

The Court finds that the video footage supports Plaintiff's position. The picture below
(Figure 4)shows Lewellyn at the exact moment when Paschal pulled the trigger for the first

time:

Figure 4. SUV Camera 1 at 12:14:12.

Based on the video footage, the Court finds that a genuine disputgerfal fact exists
about whether Lewellyn pointed her gun in the deputies’ direction when she reached the
driveway. Lewellyn was facing away from the deputies when Paschal first fiBegFigure3;
Figure 4.) Plus, Paschal stood several dozen feet to the right of Lewellyn, partidén biy

Jayroe’s SUV. $eeFigure 3.)
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In fact,when Lewellyn’s body was the closest to facing the depudesi~(gure 5),
Paschal had already fired his weapontifi@r first time Lewellyn’s movement captured in

Figure 5 could thus be a jerk in response to Paschal’s shot, which struck her in the back.

Figure 5. SUV Camera 1 at 12:14:12.

“To the extent that facts shown in videos can be interpreted in multiple ways,” which the
Court finds is the case here, “such facts should be viewed in the light most favorablaeto-t
moving party.” Latits, 878 F.3d at 541. The Court must thus find that Lewellyn did not point
her gun at Paschal when she reached her driveivayind otherwise would contradict the
standard of review under which the Court muetv the facts here.

Plaintiff also says thdPaschal fired his weapon . . ., causing Lewellyn’'s arm and body
to move.” (ECF No. 104-2 at PagelD 652.) The Court assumes that this assertion responds to
Paschal’s deposition testimony, in which he said that he saw Lewellyn “turning” befdrethe s
her. (SeeECF No. 88 at PagelD 401.)

As the Court mentioned above, the video footage shows that Lewellyn turned her body

toward her drivewayand thus away from the deputies, between the moment sheddy@en
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front door to when Paschal first shot her. (SUV Camera 1 at 12:14:08 to 12:14dl80
shows that.ewellyn rotatel her body from her drivewagdeFigure 4 toward Paschakge
Figure 9 only after he took his first shotSéeFigure 5.)

Another fact issu¢husexistsaboutPaschal’s perception of Lewellyn’s threat when he
first fired, and about Defendants’ description of the scene when Paschal shot his first bullet.
The contention that Lewellyn turned her body toward Paschal before being, stidest,
inconclusive and, at worst, untenable. The Court thus finds that a genuine dispute of material
fact exists about whether Lewellyn turned her body toward the deputies befdnalRast her.

4. The Reasonableness of Paschabhooting Is Subject to Dispute

Having spotlighted key undisputed and disputed facts surrounding Paschal’s first pull of
the trigger, the Courtowturns to precedent itme Sixth Circuitto assess the reasonableness of
Paschal’s actions.

Defendants relymThomas 854 F.3d, to argue that “[o]fficers are not liable for shooting
in selfdefense, even when the suspect does not point or fire her weapon at them.” (ECF No.
83-1 at 327.) But a key factual difference exists betwidemmasand here: the distance
between the officer and the suspect at the moment of the firing.

In Thomas moments after Officer Kaufman arrived at the scene where a burglary was
allegedly in progress, “two men exited [the suspect’s] apartment and ran toward tenfirst
had a gun in his hand.” 854 F.3d at 363. By the time Officer Kaufman “shouted and then fired
two shots at the person with the gun,” the suspect “had closed the distavi Officer
Kaufman later estimated to be ten fédtl. (emphasisadded).According to the Sixth Circuit,

“[a]t this range a suspect could raise and fire a gun with little or no time for an officer to react.
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Given these facts, a reasonable officer would perceive a significant threstife im that
moment.” Id. at 366 (emphasis added).

But, here, the facts are different. Fi$te parties do not dispute that Lewellyn stood
around 60 feet away from Paschal when he shot her. And unliteomaswhere the distance
between Officer Kaufman and the suspect “astlyank as the person closed in on him,” the
distance between Paschal and Lewellyn only increased as she walked toward Wwearydiliove
As the Sixth Circuit notedhts difference is meaningful{T]he . . . space available to an
officer may mean thahe reasonable thing to do is to monitor the suspect, issue a warning, or
take cover.”ld. at 366—67.

Defendants also citEhornton v. City of Columbug27 F. App'x 829 (6th Cir. 2018), to
support their position. But there, too, several facts differ from those here.

In Thornton when the officers approached the suspect's home, they allegedly could see
him “walking from the bedroom into the living room, . . . holding the shotgun chest high,
angled across his bodyld. at831. The suspect wasso “less than fifteen feet away from the
Officers when he entered the living roomid.

The Sixth Circuit found that, “[t{jhough [the suspect] never pointed the shotgun at the
Officers before they fired their weapons, the undisputed manner in whe&byspect] was
holding the weapon combined with the short distance between himself and the Officers,”
constituted strong evidence in support of the officers’ positidnat 837.

But, here, 60 feet separated Paschal from Lewellyn, not 15. And unlikeinton
where the suspect wielded his shotgun in threatening ways, Lewellyn did not “hold[] the gun as
though [she] could [move] it toward them and fire at any moment” between the moment of her

arrival on the scene and the first shiat. at 831. A review of the video evidence here shows
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her movements appeared purposeteabnost complacertnot menacing toward the officers,
when shestarted walking toward her driveway

The Court can only find two obvious similarities between the Sixth Circuit casedgbgit
Defendants and the one here. First, lik&omasandThornton the deputies perceived
Lewellyn carryinga gun. And second, like ifhornton the deputies knew Lesltyn had made
threats to use her gun against someoherselfor anyone who approached her home. tBet
conjunction of thesewo facts doesiot render reasonable Paschal’s decision to shoot Lewellyn.

Being on notice of a threaf future—even near future-rarm against someonerist
enoughjustification to use lethal forceéSee Grahan490 U.S. at 396 (holding that a court must
assess “whether the suspect poses an immediate threat to the safety of the oftisss 5y
And perceiving a suspect withgun is also not enough justification to use de#éallge against
them. See Bouggesd482 F.3d at 896fhomas 854 F.3d at 366.

In this way, the Sixth Circuit has held that police use of lethal force is “reasombbh
officers are confronted withdditional indicia of immediate dangesuch as a menacing gesture
or other indication that the individual intends to use his or her weaparoiviton v. Richland
Cty., Ohiq 726 F. App'x 324, 330-31 (6th Cir. 2018). The Court finds that the “additional
indiciaof immediate danger” here are disputable. And because these indicia are disfhéable,

grant of summary judgment on Paschal’s Fourth Amendment violation is inapprdpriate.

11 The Court notes that much of Defendants’ motion for summary judgmensreldte events
afterPaschal’s first shot. The Court could venture into an analysidlm/eonstitutionality of
the shds after Paschal’s first. But it finds unnecessary to do so.

As the Court shows in the section analyzing the constitutionality of Wiggins’s use ¢féetea
the threat posed by Lewellyn only decreases after Paschal’s first shot. Thuselmeoarary
judgment is inappropriate ovBaschal’s first shot, it is inappropriateer Paschal’s lateshots.
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No disputes exist about the followingaterialfacts (1) The deputies knew Lewellyn
was in mental health distress; (2) tteputiesknew that_ewellyn had made threats the 911
dispatch; (3thedeputies saw Lewellyn walk out of her home with a gun in her right hand; (4
Paschal waited no more than four seconds before shooting Lewe)lyine @eputies did not
warn Lewellyn before firing; (6) the deputies did not wait for Lewellyn to resporiteto t
shouting before Paschal fired) Lewellyn wasabout60 feet away from Paschal when hedjre
and (§ Lewellyn walked away from Paschal beftefired.

But genuine disputes exist about the followmaterialfacts: (1)whether Lewellyn’s
mental ilhess rendered her actions unpredictable; (2) whether Paschal saw Lewellyrepoint
gun toward Jayroe’s SUV when she walked out of her home; (3) whdkehal saw Lewellyn
raise her gun ithe deputiestirection once she got to the drivewand(4) whether Lewellyn
once having reached the driveway, turned her body in the deplitesionbefore Paschal
shot her.

Thus, in sumbecause the undisputed facts rdwenot establish that Lewellyn posed an
immediate threat to the deputidis’es and because the facts that could consist of “additional
indicia of immediate danger” justifying Paschal’'s use of lethal forcenadesspute, summary
judgment is not approptie. Knowlton 726 F. at 330-31. “What exactly happened just before
[Lewellyn] was shot is a question for the jury, as both sittegiries of what transpired are
sufficiently supported by evidence in the record,” including the video footage v. Taylor
694 F.3d 650, 663 (6th Cir. 2012).

The Court thu®ENIES Defendants’ motion for summary judgment about whether

Paschal committed a Fourth Amendment violation when he shot Lewellyn.

30



B. Wiggins
1. Before Wiggins Arrives on the Scene
As was the case for Paschal, the 911 dispatch had informed Wiggins that Lewellyn was i
mental healttdistress(ECF No. 104-2 at PagelD 645.) It also told Wiggins that she had a gun
and was ready to shoot herself or anyone who approached her Hdme. (
As shown in the picture below, by the time Wiggins turned on the street that leads to

Lewellyn’s homeJayroe and Paschal had parkieeir cars in front oit. (SeeFigure 6.)

Figure 6. SUV Camera 3 at 12:14:08.

2. Lewellyn Steps Out of HerHome
Defendants claim that “Wiggins saw Lewellyn raise her pistol as she first walkexd
the house.” (ECF No. 83-2 at PagelD 342.) But Plaintiff disputes this assertion. Heasays
“Wiggins never saw [Lewellyn] aim the bb gun at” the deputies. (ECF No2Hi4agelD

651.)
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As depicted by the picture below (Figure 7), the video footage showstleaiasdozen
feet separateWiggins’s SUV from Paschal’'s SUV when Lewellyrst walked out her front

door.

Figure 7. SUV Camera 3 42:14:09.

The video footage does not show that Wiggins could see Lewellyn step out of her home,
as Defendants argue was in fact the cdsee tree in front of Lewellyn’s front door could only
obstruct Wiggins’s perception of Lewellys she walkednto the scene. SeeFigure 7.) And
the distance that separdt@/iggins from Lewellyn when she wa#out of her home is much
largerthanthe distance that separated Paschal from Lewellyn at that moSeetid. Most
likely several hundred feet separated Wiggins from Lewellyn when she stepped out of her
home. Gee id)

The deposition testimony of Paschal and Wiggins also muddles Defendants’ version of
the facts. Although PascHahd a clearer view of the scene than Wiggwhen Lewellyn first

made her appearance, Paschal said that héeaellyn raise her gun for the first time at the
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moment hdirst pulled the triggewhen shevas onthe driveway (ECF No. 92t at PagelD
463.) In his deposition, he testified:

| hadmy gun out, and as soon as | saw her and | saw she had a—I saw the side of

her with a silver handgun and | had my gun up and | saw her turn and she raised

her hand like this (indicating), and that's when | started shooting. She raised her

hand. The gun was pointed in our direction.

(Id.) And Wigginstestified the same waw his deposition:

| don’t recall seeing [Lewellyn turning right and starting walking toward the

driveway on the sidewalk]. The last thing | saw before the shooting took place

was Ms. Lewellyn coming out of her home, walking straighised the gun |

went and took cover and came back out.

(ECF No. 83-6 at PagelD 356) (emphasis added.)

Based on the video footage and the deputies’ deposition testimony, the Court thus finds
that a genuine dispute of material fact exists about whédigggins could see Lewellyn raise
hergun when she first walked out of her hongee Latits878 F.3d at 541 (explaining that the
Court should defer to the nonmoving party’s view of the facts when video footage is unclear).
Far more plausible ihat Wiggins saw Lewellyn raise her giam the first timewhen she
reached the drivewayAnd once she reached the driveway, tlaeegenuine disputesf
materialfact as tq1) which directionLewellyn was facingand (2) the direction of the gun
when sheallegedly raisd it.

3. Wiggins Shootd ewellyn

By the time Paschdired at Lewellyn for the second timBefendants arguiat\Wiggins
hadrun for “cover behind the back of his parked vehicle (running away from Lewellyn), turned
round [sic], and began firing.” (ECF No. 83-2 at PagelD 342.)

Plaintiff largely agrees with this statement. (ECF No.-2@ PagelD 65.) Bute

disputes that Wiggins ereaid that he raawayfrom Lewellyn. (d.)
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The video footage is unclear about Wiggins’s position when Paschahigddst shot.
(SeeFigure 8) But it shows that Wigginisad opened his door and exited 818V by the time
Paschal fired (SUV Camea 3 (Rear) at 12:14:13 to 12:14;B#e alsd-igure 8 (showing, in
the reflection, Wiggins opening the door and coming out of the SUV).). It also shows Wiggins

movingtoward the rear of hiSUV when Paschal fickthe second shotSéeFigure 9.)

Figure 8. SUV Camera 3 (Rear) at 12:14:14.

Figure 9. SUV Camera 3 (Rear) at 12:14:15.
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In this way, viewing the facts in the light most favorable to Plaintiff—which the Court
must do when multiple interpretations of the video footage are avasataleatits, 878 F.3d at
541—the Court finds disputable that Wiggins was “running away” from Lewellyn before
shooting, as Defendants suggest. (ECF No. 83-2 at PagelD 342.)

Another plausible interpretation of the footage was that Wiggins simet/totake
cover behind hiSUV when he hear®aschal’'gunshots, to both have a clear view_efvellyn
anduse his SUV as a shield

The Courtrecognizes that the difference between both interpretations of the facts is
slight. Butthe differencestill bears on Wiggins’s perception of Lewellyn’s threapecifically,
whether it was “immediate”ranerely possible Graham 490 U.S. at 395If Wiggins’s
decision to move behind his SUV was indeed merely precautionary—plaisibléthe
perspective of the video footage—then the Court would find no sound basis to find that he was
“running away” from Lewellyn. (ECF No. 83-2 at PagelD 342.)

Defendantgurtherargue that Wiggins’s decision to shoot Lewellyn was reasonable
because she had a gun, “she said she would kill anyone who came to the scene,” and she raised
her gun at the moment she reached her driveway. (ECF No. 83-1 at PagelD 333.) Bt Plaintif
counters that, evehthese facts are true, when the officers fired atlt@mmellyn “posed no
threat of death or seriously bodily injury to [Wiggins] or anyone else.” (ECF Nol Hd4-

PagelD @1.)

To assess the merits of the parties’ positions, the Courtonastagain emphasize the
so-called segmenting approach that it must use when analyzing excessive force claims.

Under this approach, this Court “should first identify the ‘seizure’ aki$®re and then

examine ‘whether the force used to effect that seizure was reasonable ialttyedthe
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circumstances, not whether it was reasonable for the polaeadte the
circumstances.”Lubelan 476 F.3d at 406 (citin@ickerson v. McClellp, 101 F.3d 1151,
1161 (6th Cir. 1996)).

Wigginss alleged seizuref Lewellyn began with his first shot. (SUV Camera 3 (Rear)
at 12:14:17see alsd-igure 9.) The issue for the Court to analyze is thus whether, “in the
totality of circumstances,” Wiggs’s decision to shoot when he did was reasonable. And
because the threat posed by Lewellyn only decreased after Paschal’s firgtesBaturt finds
therearegenuine disputesf materialfact over whetheshe posed ammediate threat to
Wiggins’s safety when he first pulled the trigg&raham 490 U.S. at 396.

a. Paschal Fires Two Shots

The video camera attached to Jayr@&8/ shows that, by the time Paschal fired twice at

Lewellyn, she had lost her balance and was visibly injured. The picture below showyhewell

when Paschal shot her for the first time:

Figure 10. SUV Camera 1 at 12:14:12.
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Paschal struck hees the picture below (Figure 18hows, Lewellyn immediately
grabbed her back with her left hand, as if in pain, and began her gradual tumble toward the car

in her driveway:

Figure 11. SUV Camera 1 at 12:14:13.
WhenPaschakhot for the second time as shown in Figure 12 below, Lewellyn’s arms

were parallel to her body, her torso and legs fully rotated toward the car in heragrivew

Figure 12. SUV Camera 1 at 12:14:13.
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Once Paschahothertwice, Lewellyn’s injury is nothing short of obvious from the
video footage’s standpoint. She began tumbling toward her car, visibly weakeRaddhal's

two shots:

Figure 13. SUV Camera 1 at 12:14:14.
She then put her two hands on the car in the driveway, one seemingly on the windshield

and the other on the car’s hood:

Figure 14. SUV Camera 1 at 12:14:15.
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The Court can comfortably find, based on the sequence of events depicted by Figures 10
through 15thatany threat posed Hyewellyn decreased after Paschal’s first shibhe Court
now proceeds with an analysis of the pause between Paschal’s second shot and Wiggins’s fi
b. The Pause
About three seconds separated Paschal’s second shot and Wiggins's first. Figure 10
above shows Lewellyn when Paschal fired his first bullet. And Figubebbvdisplays

Lewellyn as she turns from the aglhen Wiggins pulled the trigger for the first time:

Figure 15. SUV Camera 1 at 12:14:15.

The partiesontest what happened durithgs threesecond pause. According to
Defendants, “Lewellyn leaned against her car and placed the pistol on the hoodBCiE”
No. 83-2 at PagelD 342.) They add that, “[o]nce on the hood, the pistol was not visible from
SUV 1’s perspective.” 1¢.) Defendantshus claim, under this interpretation of the facts, that
“[n]either Wiggins nor Paschal realized that Lewellyn discarded her pistolatatilthey

stopped shooting and approached held: gt PagelD 343.)

39



Pointing to the video evidence capturediy video camerattached tdayroe’s car,
Plaintiff disagrees with Defendants’ interpretation. Plaintiff disputes thdrehe pistol was
visible from SUV 1’s perspective or Defendants’ perspective.” (ECF No. 14RagelD 654.)
Instead Plaintiff argues that Lewellyleft the gun on the hood of the caie notesthat
“Lewellyn clearly held out her two arms, with palms and/or hands open, after sumenitheri
bb gun on the hood of the car and Defendants continued to shoot her multiple tichgs.” (

Two fact issueemerge fronthe partiesinterpretations ofViggins'’s first shot (1)

Whether the deputies perceived Lewellyn put the gun on the car’s hood; and (2) whether the
deputies saw that Lewellyn’s hands were empty after leaning on her car.

As to the first issughe video footage does not show Lewellyn put the gun on the car’s
hood. SeeFigure 14.) But the video footage does capture a loud noise when Lewellyn reached
for the car—a noise that appears to bewellyn slamming the gun down on the car. (SUV
Camera 1 at 12:14:15.)

Although the Court mustiew facts in the light most favorable to Plaintifhen multiple
interpretations of the video footage are possible, Plaintiff cannot point to evideec¢hain
the video to support its claim that the deputies could see the gun on the car's hood. (ECF No.
104-2 at PagelD 654.) Arabthe Court adopts Defendants’ position on this point and finds
that no genuine dispute of material facts exists about whethdepheies perceived Lewellyn
put the gun on the car’s hoo&ee Tingle§92 F.3d at 529.

That said, the Court finds that the second issweether the deputies saw that
Lewellyn’s hands were empty after leaning on heraaises a genuine dispute of material
fact And as the Court will explain below, this dispute bears on whether the deputies could have

inferred that Lewellyn had put her gun ¢w tcarwhen she leaned on it.
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The video footage shows that Lewellyn’s hands were empty when Wiggins took his first
shot. SeeFigure 15.) And as displayed below in Figure 16, Lewellyn reached down to the

ground milliseconds after Wiggins’s first shot with her palms open to the ground.

Figure 16. SUV Camera 1 at 12:14:16.

Viewing “the facts in the light depicted by the videotape,” the Court can only conclude
that a genuine dispute ofaterial fact existas towhether the deputies saw that Lewellyn’s
hands were empty after leaning on her Geott 550 U.S. at 381. To take Defendants’ word
on this issue would undercut unequivocal video evidence that Lewellyn’s hands were empty
after she leaned on the car in her driveway.

And asmentioned above, this genuine dispute of material fact bears heavy weight on
whether Wiggins and the other deputies could—or shotlaeknown that_ewellyn had put
the gun on the car. After all, where else could Lewellyn have placed her gun betwdeal$asc
second shot and Wiggins’s first? Based on the video footage, the Court fintthe tbat seems

like the only reasonable option.
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C. The Shots After the Paise

The parties dispute some of the facts after Wiggins’s first shot. For instaegelispute
the exact moment when the deputies shot the tenth, and last, bullet at Lewellyn. (ECF No. 104-
2 at PagelD 655.) They also dispute whether, after falling to the ground, Lewellyn “continued
to shift her position? (Id.)

But the Court finds that resolving these disputes does not help the Court analyze
Wiggins’s alleged violation under the Fourth Amendment. As shown below in Figure 17,
Lewellynwas visibly incapacitategnd thus unthreatening, by the time deputiesfendhe

sixth time

12 For instance, Defendants pointwélliams v. City of Chattanooga, Tennesdée. 18-5516,

2019 WL 2145649 (6th Cir. May 15, 2019), to emphasize the importance of Lewellyn’s conduct
once she fell on the ground. They try to analogize the conduct of the suspétiaims—who,

once shot twice by officers, “shifted his position [on the ground], rolling onto his stomach with
both arms outstretched in front of him on the ground”—with that of Lewellynat *2.

But like Defendantgite in their own brief, the Sixth Circuit found that the officers “had

probable cause to shoot [the suspect], even those arriving later itbh¢iocaeise they could have
reasonably believed that [the suspect] was reaching for his gun as he was moving on the ground,
consistent with his prior sprint toward [one of the officersld. at *4 (emphasis addedThe

Court finds that the facts there cannot compare to those here. The video footage shows tha
when Lewellyn started crumbling to the ground, no gun was in sight, and she displayed nothing
to suggest imminent danger. (See Figure 15; Figure 16; Figure 17.) The threat she posed then
was thus nothing like that of the suspectVilliamswhen the suspect there kept moving on the
ground.
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Figure 17. SUV Camera 1 at 12:14:17.

The Court thus findg appropriate to analyze Wiggins’s alleged constitutional violation
when he first pulled the trigger. As the Court will explain below, this moment was when
Lewellyn’s alleged threat was at its highest from Wiggins’s perspective. S8tlte &Lourt will
also explainthe imminence ofewellyn’s alleged threas subjecto genuine disputes of
material fact The Court thu®ENIES Defendants’ motion for summary judgment over
whetherPaschal committed a Fourth Amendment violation when he shot Lewellyn.

4. The Reasonableness of Wiggins’s Shooting Is Subject to Dispute

To assess whether Wiggins had “probable cause to believe that [Lewellyn posed] a
significant threat of death or serious physical injury to the officer or others,” thé iGosifirst
parse at the undisputed and disputed facts relevant to his decision to shoot Levigdigmer,
471 U.S. at 3.

The undisputednaterialfacts relevant to Wiggins agenerally similato thoserelevant
to Paschal.They include the following: (1) Wiggins knew Lewellyn was in mental health

distress{2) Wigginswas aware ofhe threatening phone call that Lewellyn had made to the 911
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dispatch; (3) Wiggins saw Lewellyn walk from her home to the driveway with a gun in her right
hand; (4 Wiggins stood at more than 60 feet away from Lewellyn when he'tjrés) Wiggins
did not give Lewellyn any warning before firin@) Wiggins did not directly perceive
Lewellyn put the gun on the car’s hood; angl(wellynhad pusheoff the car in the
drivewaybeforeWiggins first pulled the trigger.

And about the disputemhaterialfacts relevant to Wiggins, the Court finds that they
include the following (1) whether Lewellyn’s mental iliness rendered her actions
unpredictable(2) whetheWigginssawLewellyn step out of her home with the gun raised in
the deputies’ direction; (3) whether Wiggins ran away from Lewellyn or simply decddele
cover behind his SUV before shootirfd) whether Paschal saw Lewellyn raise her gun in the
deputies’ diredbn once she got to the driveway; (5) whether Lewellyn, once having reached the
driveway, turned her body in the deputies’ direction before he shareb) whether
Wiggins saw that Lewellyn’s hands were empty after leaning on the cardnitbevay

The Court finds, like it did for Paschal, that the undisputed facts relevant to Wiggins do

not establish that his use of lethal force toward Lewellyn was reasonable.

13 Because Paschal stoalout 60 feet away from Lewellyn when he first took fire, the Court

finds undisputed that Wgins'’s distance is several fdattheraway when he decided to do the

same. Wiggins parked his SUV behind Paschal’s, and he stood behind it when he shot Lewellyn.
As the Court explained fd?aschal, this fact bears on the reasonableness of Wigganssoteto

shoot Lewellyn.See Thoma®54 F.3d at 366—67 (noting the importance of assessing the space
available to an officer before deciding to use deadly force in excessive force cases)

14 As the Court already noted, the Court finds undisputed that Wiggins did not directly perceive
Lewellyn drop her gun on the car’s hood. But the Court does not find undisputed that Wiggins
could have inferred that Lewellyn had done so before he shotdtibdilet. This inference was
available to Wiggins because Lewellyn’s hands were empty when she pushed fdrsei¢ar

in the driveway.
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That Wiggins knew Lewellyn had made threats when calling the 911 dispatch is not
enaughjustification to use lethal force against h&ee Grahan490 U.S. at 396. That he
perceived her walk from her door to her driveway with a gun in her right hand similarly does
not justify his conductSee Bouggesd82 F.3d at 896fhomas 854 F.3d at 366. The Court
stresses that undisputed facts must suggest something more—an “additional indicia of
immediate dange#—for the use of force to be reasonalkamowlton 726 F. at 330-31Based
on the video footage, as well as the facts outlined by the parties, the Court finds that no such
undisputed indiciavork in favor of Wiggins’s condudtere.

Even if Wiggins saw Lewellynaisethe gun when she reached her driveway, the Court’s
analysis does not stop there. The Court must assess several other factors: (hjirige wa
given by the deputiesge Garned71 U.S. at 11-12; (2) the distance between Lewellyn and
Wiggins at the timef the shootingsee Thomas54 F.3d at 366—67; (3) the direction in which
Lewellyn was facing angdointed her gursee King 694 F.3d at 663; (4) how and whether
Lewellyn wielded her weaposge Thornton727 F. App'x at 831; and (5) any “other indication
that the individual intends to use his or her weapBngwlton 726 F. App'x at 330-31.

The Court finds that these factors are either undisputed in Plaintiff's favospurteld.

The Court thu®ENIES Defendants’ motion for summary judgment over WleeWiggins
committed a Fourth Amendment violation when he shot Lewellyn.
I. Clearly Established Law

A. Standard

Defendants argue that, even if enough evidence shows that Defendants violated
Plaintiff's Fourth Amendment rights, Defendants enditled to qualified immunity. SeeECF

No. 83-1 at PagelD 335.)
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“Police officers are immune from civil liability, unless, in the course of perfagrthieir

discretionary functions, they violate the plaintiff's clearly established ¢otistial rights’

Mullins v. Cyranek805 F.3d 760, 765 (6th Cir. 2015) (citivgesserschmidt v. Millendeb65

U.S. 535, 546 (2012)). “Qualified immunity allows police officers ‘breathing room to make
reasonable but mistaken judgments and protects all but the plainly incompetent or those who
knowingly violate the law.””Nelson v. City of Battle Creek, Michigaxo. 18-1282, 2020 WL
916966, at *2 (6th Cir. Feb. 26, 2020) (quotBtganton v. Sim$71 U.S. 3, 6 (2013) (per
curiam)).

The Sixth Circuit “has long recognized that the purpose of this doctrine is to protect
officers ‘from undue interference with their duties and from potentially digpbireats of
liability.” Id. (QquotingSample v. Bailey409 F.3d 689, 695 (6th Cir. 2005)). “Once the
defending officer raises qualified immunity, the plaintiff bears the burden ofispalat the
officer is not entitled to qualified immunity.Id. (citing Burgess v. Fischei735 F.3d 462, 472
(6th Cir. 2013)Coble v. City of White Hous634 F.3d 865, 870—71 (6th Cir. 2011)).

“There need not be ‘a case directly on point’ for the law to be clearly establishe
existing precedent must have placed the statutory or constitutional question beyond’debate.’
Id. at *3 (quotingAshcroft v. al-Kidd563 U.S. 731, 741 (20)1 “To violate a plaintiff's
clearly established right, an officer's conduct must be such that, at the timeatiétezlly-
violative conduct, the contours of that right were sufficiently defined that evarssonable
official would have understood that what he is doing violates that rigtit. {quoting
Anderson v. Creightqr83 U.S. 635, 640 (1987)). “Whether an asserted constitutional right

was ‘clearly established’ at such time ‘presents a question of law,” ngt fdc{quotingElder

v. Holloway, 510 U.S. 510, 516).
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B. Supreme Court and Sixth Circuit Precedent

The Court has established above that, when viewingetizedin the light most favorable
to either the video footage or Plaintiff, Defendants may have violated PlaiRbifith
Amendment right to be free froexcessivdorce. The Court mugthenturn to“whether that
right was clearly established at the time of the challenged conddci¢iting Burgess 735
F.3d at 472Saucier v. Katz533 U.S. 194, 201 (2001)).

Defendants argue that “Plaintiff can cite no Supreme Court or Sixth Circaitasaghat
put Wiggins and Paschal on notice that their actions that day, in light of the particular
circumstances they faced, were unreasonable.” (ECF NbaB®agelD 336.) They add that,
“[a]t a minimum, their conduct was not established ‘beyond debate’ as unconstitutigdal

In response, Plaintiffites several Sixth Circuttases before the day of Lewellyn’s
seizure “to show that the constitutional right was ¢yeestablished,” and that “existing
precedent . . . squarely governs the specific facts at i$3U&CF No. 104-1 at PagelD 636—
37.)

The Court finds Plaintiff's position well-taken. When Paschal and Wiggins usel letha
force against Lewellyn, “existing precedent . . . placed the . . . constitutional question beyond
debate.” Ashcroft 563 U.S. at 741.

To start with, “[i]t has been clearly established in this circuit for some time that
‘individuals have a right not to be shot unless they are perceived as posing a threatrtoaffice

others.” King, 694 F.3d at 664 (quotim@iminillo v. Streicher434 F.3d 461, 468 (6th Cir.

Plaintiff citesthesecases, which the Court orders chronologicaByandenburg v. Curetgn
882 F.2d 211 (6th Cir. 1989Russo v. City of Cincinnat®53 F.2d 1036 (6th Cir. 19928 0va v.
City of Mt. Pleasant142 F.3d 898 (6th Cir. 1998} iminillo v. City of Cincinnati434 F.3d 461
(6th Cir. 2006)King v. Taylor 694 F.3d 650 (6th Cir. 2012); aMhrgeson v. White County,
Tennessed 79 Fed. App’x. 466 (6th Cir. 2014).
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2006)). And the Sixth Circuit has also held that using lethal force against a suspect only
becausehey have a gun in their hand is also a basis for finding a constitutional viol&gen.
Bouggess482 F.3d at 896.

“Still, ‘the qualified immunity inquiry . . . must be undertaken in light of the specific
context of the case, not as a broad general propositiMcDonald N2014 WL 12656975, at
*6 (quotingLyons v. City of Xenjad17 F.3d 565, 572 (6th Cir. 2005)). But “there need not be a
case with the exact same fact pattern, or even ‘fundamentally similar’ oriaigtsimilar’
facts; rather, the question is whether the defendants had ‘fair warning’ tinaictiens were
unconstitutional.”Cummings v. City of Akrod18 F.3d 676, 687 (6th Cir. 2005) (quotidgpe
v. Pelzer 536 U.S. 730, 741 (2002)).

Even so, when looking closer at the facts here and comparingdtahet cases in the
Sixth Circuit, the Court comfortably finds that precedent has “placed the . . . comsétuti
guestion beyond debateAshcroft 563 U.S. at 731. The Court thus finds that Defendants had
a “fair warning” that the allegations stategainst them, if true, would constitute a Fourth
Amendment violation.Hope 536 U.S. at 741.

Among the panoply of Sixth Circuit cases to whirlhintiff cites to support his position,
the Court finds that three amotigemapply with force here. These casésw that the use of
lethal force against an armed suspect who does not pose an imminent threat of hatutesonst
a Fourth Amendment violation.

1. Brandenburg v. Cureton
First, inBrandenburg v. Curetqr882 F.2d 211 (6th Cir. 1989), three officers came to the

plaintiff's home to serve a peace warrant. One of the officers shot and killeaithigfafter

48



he had refused to submit to the officers’ instruction to “submit to the peace wamdrtb not
pick up his rifle” that he had temporarily laid dowidl. at 213.

Emphasizing the principle that “[t]he use of deadly force is reasonable if eeroffi
believes that there is a threat of serious physical harm to the officer or otherSjkth Circuit
focused its analysis in part on conflicting evidence about whether the plaintiff had pogted hi
gun directly in the officer’s directionld. at 215 (citingYoung v. City of Killeen, Tex/75 F.2d
1349, 1353 (5th Cir. 1985)). The Sixth Circuit also found important that the defendants’ expert
did not see evidence that the plaintiff “was . . . grasping the trigger,” and that only one of the
three officers chose to shoot the plaintid.

The fact issues iBrandenburgaremuch like those here. First, conflicting evidence
exists about whether Lewellyn ever pointed her gun directly in Defendants’ directioondSe
little to no evidence suggests that Lewellyn was ready or willing to shoot her gun. And third,
only two of the three deputies on the scehet Lewellyn, even if Jayrogerepresumably
under the same threat as Paschal and Wid§ins.

Thus, because the Sixth Circuit “recognize[d] that a reasonable person mig\e Ibiedit
[the defendant there] acted unreasonably in firing the shot that killed [the plaintiff{;oulme
finds that Defendants here were on notice that behaving similarly could lead to iaviorater

the Fourth Amendmentd.

16 The Court notes that, at least according to a news report written after the intigeoe was
the only of the three deputies who was a member of the Crisis Intervention Tegedlsl“a
specialized group of deputies trained to use empathy and negotiation to defuse termessituat
involving mental iliness.” (ECF No. 101.)
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2. Dickerson v. McClellan

Second, irDickerson 101 F.3d, two officers responded to a call that suggested that the
plaintiff, allegedly intoxicated at the timkad fired his weapon nine times. One of the officers
shot and killed the suspect, whom the officer had hgaltdhreats at the officers, as the suspect
ran toward his front doorld. at 1154-55. The suspect had a revolver when the officer shot
him, but he had neither cocked nor shat ithe officers’ presenced. at 1155.

As in Brandenburgthe Sixth Qicuit in Dickersonconsideredthe crucial questiorof
whether [the shooting officer’s colleague] saw [the suspect] point his gun at [thaaghoot
officer].” Id. at 1163 (emphasis added). Partly because the evidence used to answer this
guestion was incaistent, the Sixth Circuit held that it was without jurisdiction to review the
qualified immunity issueld. at 1164.

As the Court mentioned above, the crucial fact issue presBitkarsonis present here.
The evidence is at best inconclusive about whether Lewellyn ever pointed her gun teward th
deputies.

But what appears clear, und&andenburgandDickerson is that an officehas
committed a Fourth Amendment violatiamen theyuse lethal force against a susp&hb has
not directly threatenetthe officerwith their weapon.Cf. Margeson v. White Cty., Ten679 F.
App'x 466, 471 (6th Cir. 2014). Paschal and Wiggins were thus on notice of this rule the day of
the incident.

3. Kingv. Taylor

Third and finally, inKing, 694 F.3d, several officers soughtatoest the plaintiff at his

home because he had allegedly made life threats towi§ex “Through two glass doors, [one

of the officers] saw [the plaintiff] lying on his couch in his urvdear, with a blanket partially
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covering him.” Id. at 654. The officer shot and killed the plaintiff after the latter allegedly
learned otheofficer’s presence and pointed a gun at hich.

The Sixth Circuit reversed the district court’s grant of summary judgment béegusg
could find, based upon the forensic evidence, expert testimony, and common sense, that [the
plaintiff] did not threaten the officers by pointing a gun at them just before he was khait”
662.

Relying onBrandenburgthe Sixth Circuit “conclude[d] that a factual dispute exists
whether [the officer] reasonably believed that [the plaintiff] posed a tbfeatrious physical
harm to Taylor or the other officers.” And so it “ha[d] little trouble concludingifijtite
defendant] shot [the plaintiff] while he was lying on his couch and not pointing a gun at the
officers, [the defendant] violated [the plaintiff's] clearly-estdiid right to be free from deadly
force.” Id. at 664.

B. The Law Was Clearly Established Wherthe Deputies Shot Lewellyn

The Court here can only reach the same conclusion as the Sixth CircuiKdhid.in
Using lethal force when a disputed view of the evidence suggests that Lewelher peinted
her gun toward the officers nor used the gua threatening wayiolatesa clearly established
Fourth Amendment right under Sixth Circuit precede3ge King694 F.3d at 663ee also
Brandenburg882 F.2d at 215 (6th Cir. 1989).

Furthermore, as the Court explained above, Defendants never waited for Lewellyn to
respond to their shouting, everGarnerexplained long ago that law enforcement must use
warnings when feasible against suspects before using lethal foeed¢71 U.S. at 11-12;

Bouggess482 F.3d at 892 (6th Cir. 2007) (citi@yaighead 399 F.3d at 962) (denying
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qualified immunity partly because Defendant “Mattingly never warned [the susipaictie
might shoot, as required Iyarnerwhen feasible under the circumstances.”).

Although the parties did not argue extensively over the feasibility of the warning, the
Court still finds that a jury could find that a warning was indeed feasible. This finding woul
also supporthat Defendants violated Plaintiff's clearly established right to be free froal leth
forcewithout prior feasible warnings.

All'in all, “[h]aving established a clearly established right, ‘if genuine issues of material
fact exist as to whether the defendants actually did commit acts that would eiclaarly
established right, then summary judgment on qualified immunity is improgdcDonald
2014 WL 12656975, at *6 (quotirRpe v. Haydon853 F.2d 418, 426 (6th Cir. 1988)). And
because these genuine issues of material fact exist here, thehDeufmds that qualified
immunity does not apply for Defendants. The Court DEBIIES Defendants’ motion for
summary judgment over whethieaschal and Wiggins violated Lewellyn’s clearly established
Fourth Amendment right when they use lethal forcairesy her.

lll.  The Reasonableness of Defendants’ Actions in Light of Clearly Estaldtied Law

The third and final question that the Court must answer is whether Plaintiff has put fort
enough evidence “to indicate that what [Defendants] allegedly did was objectivelgamabbe
in light of the clearly established constitutional rights&athers 319 F.3d at 848 (6th Cir.

2003) (quotingWilliams 186 F.3d at 691).

As the Court has explained above, a question exists “as to the reasonableness of
[Defendants’] actions toward the Plaintiffs in this casgl¢Donald 2014 WL 12656975, at *6.
This question pertains to several fact issues already spotlighted above by the Courdurthe C

thus finds that summary judgment as to the qualified immunity is not apprdperatelhe
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Court thusDENIES Defendants’ motion for summary judgment asvteether Paschal and
Wiggins’s actions were reasonapieenclearly established law.

CONCLUSION

For the above reasons, the CADENIES Defendants’ motion for summary judgment.

SO ORDERED, this 1st day of April, 2020.

s/Thomas L. Parker
THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE
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