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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

ANDRA BUTLER,
Petitioner,

No. 2:18€v-02660T LP-tmp

V.

ANGELA OWENS Warden

N N N N N N N N N

Respondent.

ORDER DENYING PETITION UN DER 28 U.S.C. § 2241,
CERTIFYING THAT AN APPEAL WOULD NOT BE TAKEN IN GOOD FAITH, AND
DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

Petitioner Andra Butlérpetitioned pro se for a writ of habeas corpus under 28 U.S.C. §
2241 (“8 2241 Petition”) and paid the filing feeSeeECF Nos. 1 & 4.)He later correctetis §
2241 Petition. (ECF No. 5.) And Respond&fiardenAngela Owensresponded in
opposition. (ECF No. 8.) Because this case does not satisfy the stringent requirements f
habeas relief under § 2241, the CAMBNIES the § 2241 Petition.

BACKGROUND

Petitioner’'s Federal Criminal Case, No. 1:0%r-10064 (W.D. Tenn.)

In June 2009, a federal grand jury indicted Petitioner on one count of possession of
cocaine with the intent to distribute in violation of 21 U.S.C. § 841(a)(1); one count of
possession of a firearm to advance a drug trafficking crime in violation of 18 U.S.C. §

924(c)(1)(2); and one count of being a felon in possession of a firearm in violation of 18 U.S.C.

! Butler is a federal prisoneBureau of Prisons register number 22916-076. The Government is
housing him at the Federal Correctional Institution in Memphis, Tennessee.

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnwdce/2:2018cv02660/82200/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnwdce/2:2018cv02660/82200/10/
https://dockets.justia.com/

Case 2:18-cv-02660-TLP-tmp Document 10 Filed 07/21/20 Page 2 of 9 PagelD 60

§ 922@). (Cr. No. 1:09%r-10064, ECF No. 1 at PagelD 1-2.) Sholdher, he entered into a
plea agreememdn all three counts under Federal Rul€aminal Procedure 11(c)(1)(CYECF
No. 57 at PagelD 63—-64.) Petitioner agreed that his prior criminal history of felony comicti
supported an enhanced senteoicat leastwenty years under 21 U.S.C. § 841(b) ahtkast
fifteen years under 18 U.S.C. § 924(dd. &t PagelD64.) The parties agredtiathis sentence
would be a combinedentence 020 years imprisonment.Id.)

The presentence investigation report (“PSR”) calculated his offense level &28 af
enhancements for specific offeng&racteristics. JeeECF No. 79 at PagelD 113Betitioner
was classifiedis an Armed Career Criminal and a Career Offender based on convictions
including robbery, aggravated assault, sale of cocaine, unlawful possession of a controlled
substance (coca) with intent to distribute, voluntary manslaughter, and possession of a
controlled substance with intent to manufacture, deliver, or ddllat(PagelD 11-314.) His
adjusted offense level was 37d.(at PagelDL14.) After a reduction for acceptance of
responsibility, Petitioner’s guideline range of imprisonment was 262 to 327 months for an
offense level of 34 and a criminal history category of \dl.) (But because he algbeaded
guilty to the § 924(c) offense, the guideline ramges raisedo 322 to 387 months.d;) In
November 2009, the Court sentenced Petitioner to 240 months imprisonment, to be followed by
five years of supervised releas&e€ECF No. 64.) He did not appeal or file a motion under 28
U.S.C. § 2255.

In March 2016, Petitioner moved for a reduction in his sentence under 18 U.S.C. §
3582(c), which the Court denied. (ECF Nos. 68 & 71.) Petitioner then filed a second § 3582
motion (ECF No. 72) which the Court denied (ECF No. 79.) There, the Court found that

although he was eligible for a sentence reduction under the First Step AcinBes “serious
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criminal history, failure to engage in legal employment, and reversion to criminal canduct
troubling” and that “there is a significant risk that, when released, he will @gaebffh a manner
dangerous to the public.Id() Petitioner appealed that decision, which the Sixth Circuit
dismissedn March 2020. (ECF No. 84.)
Il. Petitioner's § 2241 Petition, Civ. No. 2:1&v-02660 (W.D. Tenn.)

Petitioner argues that this Court improperly amended the indictment when it sdntence
him to sixty months for a nonexistent crime. (Civ. No. Z¥&2660, ECF No. 1 at Page®)
He contends that the wording of the judgment resulted from an improper combination of the
language of the first and second clauses of 18 U.S.C. § 924(c)(1)4).Pétitioner asserts
that the judgment’s reference to “possession . . . during and in relation to” a drug trafficking
crime failed to convict him of any offensive conduct and that his conviction must thevefore
reversed. Ifl. at PagelD 910;seeECF No. 1-2 at PagelD 2%eealso, Crim. No. 1:0%r-
10064, ECF No. 66 at PagelD 81.)

Petitione argues that five of his seven Tennessee convictamesvoid under Tennessee
law andwere improperly includeds predicate offenses under the Armed Career Criminal Act
(“ACCA”). ® (Civ. No. 2:18ev-02660, ECF No. 1 at PagelD 10.) He contendsttigatrial
courtsentencedhim to concurrent sentences for his robbery under Tennessee Code Annotated 8§
39-13-402, aggravated assault under Tennessee Code Annotated § 39-13-102, and possession of

cocaine with intent to sell under Tennessee Code Annotated § 39-17td.0at. FagelD 11see

2 He argueshis convictions for aggravated assault, robbery, and unlawful possession of cocaine
with intent to selbr deliverare void (Civ. No. 2:18ev-02660, ECF No. 1 at PagelD 10.)

3 The Tennessee felonies useIACCA predicates were: (1) a 1990 conviction for robbery, (2)
a 1990 conviction for aggravated assault, (3) a 1992 conviction for sale of cocaine, (4) a 1995
conviction for voluntary manslaughter, and (5) a 2003 conviction for possession of a controlled
substance with intent to deliverS€eCiv. No. 2:18ev-02660, ECF No. 8 at PagelD 52.)

3



Case 2:18-cv-02660-TLP-tmp Document 10 Filed 07/21/20 Page 4 of 9 PagelD 62

ECF No. 13.) He asserts that he was sentertoezbncurrent terms for unlawful possession of
cocaine with intent to sell under Tennessee Code Annotated § 39-17-407 and voluntary
manslaughter under Tennessee Code Annotated 8§ 39-12-211. (ECF No. 1 at PagedD 11;
ECF No. 14.) Petitioner argues that his sentenoest be consecutive rather than concurrent.
(ECF No. 1 at PagelD 12Based on Tennessee law, he argues that his sentealtesugh the
result of a plea bargairwere illegal, should be voided in their entirety, dmat this Court
should not consideas predicate offenses under the ACCAl. &t PagelD 1213.)
ANALYSIS

“Section 2255 is the primary avenue for relief for federal prisoners praje¢lgriegality
of their sentence, while 8§ 2241 is appropriate for claims challenging the execution or manne
which the sentence is servedJhited States v. Peterma249 F.3d 458, 461 (6th Cir. 2001).
The “savings clause” in § 2255(e) authorizes federal prisoners to seek relieB @&ir where
“the remedy by motion is inadequate or ineffective to test the legality of his deterfiee28
U.S.C. § 2255. “The circumstances in which § 2255 is inadequate and ineffective are narrow . .
.. Peterman249 F.3d at 461. “[T]he § 2255 remedy is not considered inadequate or
ineffective simply because § 2255 relief has already been denied, or becauseitimepistit
procedurally barred from pursuing relief under § 2255, or because the petitioner has been denied
permission to file a second or successive motion to vac@tedrles v. Chandlerl80 F.3d 753,
756 (6th Cir. 1999) (citations omitted). The Sixth Circuit has reserved § 2241 Petitions for
cas in which a prisonaaims ‘actualinnocerte” Peterman249 F.3d at 461-62.

Until recently, “[c]laims alleging ‘actual innocence’ of a sentencing enhaacejoould
not] be raised under § 2241Jones v. Castillp489 F. App’x 864, 866 (6th Cir. 2012). Hll,

the Sixth Circuit held that inmates can challenge their sentences under § 2241 ihtebgwa
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“(1) a case of statutory interpretation, (2) that is retroactive and couldvebkan invoked in
the initial 8 2255 motion, and (3) that the misapplied sentence presents an erronglyfficie
grave to be deemed a miscarriage of justid¢dilf v. Masters836 F.3d 591, 595 (6th Cir. 2016).
As for the thirdrequirementthatis satisfiedoy:

(1) prisoners who are sentenced under the mandatory guidelines regime pre-

United States v. Bookes43 U.S. 220 (2005), (2) who are foreclosed from filing a

successive petition under § 2255, and (3) when a subsequent, retroactive change

in statutory interpretation by the Supreme Court reveals that a previous conviction
is not a predicate offense for a careéiender enhancement.

Id. at 599-600 (parallel citations omitted).

Petitioner alleges that the predicate offenses used to enhance his sentence are based o
offenses which should be void. His sentence does not satisfy the requiremdiitbetause
he was sentencedter the Supreme Court’s decisiornited States v. Bookes43 U.S. 220
(2005). The Sixth Circuit has explained that “[s]erving a sentence under mandatory guidelines
(subsequently lowered by retroactive Supreme Court precedent) shares mmiatiit serving
a sentence imposed above the statutory maximum. Both sentences are beyond withfas calle
by law and both raise fundamtal fairness issuésHill, 836 F.3d at 599 (citation omitted).

Here, thesentenmg happeneghostBookerso the guidelines were not mandatoNor
has Petitionefiled a § 2255 PetitionSee Hueso v. Barnha®48 F.3d 324, 329 (6th Cir. 2020)
(“Hill still requires prisoners to show that their first § 2255 motion did not give them a
‘reasonable opportunity’ to advocate for the interpretation that the Supreme a&eurt |
accepted.”). What is more, the Supreme Court has not nmaths, aetroactivechange in
statutory interpretation that would make Petitioner’s previous convictions no longergpeedi
offenses for a sentencing enhancem@&u.Petitioner isot entitled to relief from his sentence

under § 2241 based ofill .
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And Petitioner has notsaerted actual innocenhere but only that the state court
convictions which serve as predicate offenses are void under Tennessee law. Respondent
argues that a defendant cannot collaterally attack state court convictionsral tslirt when
that statecourt conviction habeen usetb enhance the federal sentence. (ECF No. 8 at PagelD
56.) A prisoner may not challenge a prior state or federal sentence at hisederacing
proceeding undeCustis v. United StateS§11 U.S. 485, 496—-97 (1994), unless the prior
conviction was invalid undegideon v. Wainwright372 U.S. 335 (1963). Defendants cannot
collaterally attack the validity of a prior state conviction used to enhancddteral sentences
alleging the guilty plea in state court was un¢ibaigonal. See United States v. Bonds8 F.3d
184, 186 (6th Cir. 1995).

The Sixth Circuit has alsleld that a defendarg precludedrom collaterally attacking
as void a state convictiarsedto enhance his federal senten&ee United States v. Aguilar-
Diaz, 626 F.3d 265, 271 (6th Cir. 2010). As the couAguilar-Diaz noted, if the defendant
“has a valid claim that his state conviction is truly void in its entirety, he could purdwtaina
through state channels for seeking post-conviction relief. If successful, heleauldetition
the district court to review his sentence in light of the state court judgmienat 270
(citations omitted).So Petitioner has no right to § 2241 relief based on his assertion that his
state convictions are void.

If Petitioner argues that he was convictéc nonexistent offense relaig to his §

924(c) violation, Respondeatcuratelypoints out that the indictment charged him with
possession d firearmin furtherance oé drug trafficking crime. And Petitioner voluntarily
pleadedyuilty to that charge to receive the agreed-upamtence.(ECF No. 8 at PagelD 55.)

Respondent contends that even a clerical error in the judgment would ndtt®ast
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fundamental defect in Petitioner’'s sentence and wouldawsea complete miscarriage of
justice. (d.); seealso, Snider v. United State808 F.3d 183, 189 (6th Cir. 2018).

Petitioner herevas properly charged under 18 U.S.C § 924(c) in thietment and
pleadedquilty to that charge under a written plea agreement. He does not allege that he is
actuallyinnocent of the crime charged. And unlike cases raised by Petitioner where the
defendants chargedn the indictment with a nonexistent offense (a merger of offenses in §
924(c)) or the jurys presentedvith incorrect jury instructions, there is no concern in this case
about whether the conviction was based on an actual crime.

Petitioner complains that the judgmevds erroneously wordegiith the “during and in
relation to” language, instead of “in furtherance of a drafficking crime.” But this raises
neither a constitutional nor a jurisdictional error and does not involve a fundamental defe
which inherentlycauses complete miscarriage of justicBee Snider©08 F.3d at 189And
the alleged error in the judgment doescaisea sentencabove what is authorized by law,
given the charges against Petitioner and imposition of the sentence agreed upon ia his Rul
plea agreement. The asserted error does not rise to the level of requiring aldfedsee
Partee v. StegalB F. App’x 466, 467 (6th Cir. 2001) (holding that petitioner had no right to
habeas relief when heas tried convicted, and sentenced fost-degree murder, but clerical
error in trial court’s mittimus cited statute governing seedegree murder).

Because Petitioner cannot invoke 8 2241, “it appears from the application that the
applicant or person detained is not entitled” to relief. 28 U.S.C. § 2243. The Court therefore
DENIES the § 2241 Petition. Judgmenmill be enteredor Respondent.

APPELLATE ISSUES

Federal prisoners who file petitions under 28 U.S.C. § 2241 challenging their federal
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custody need not obtain certificates of appealability under 28 U.S.C. § 2253[@)fham v.
U.S. Parole Comm;r806 F. App'x 225, 229 (6th Cir. 2009)elton v. Hemingway10 F. App'x
44, 45 (6th Cir. 2002) (“A federal prisoner seeking relief under § 2241 is not required to get a
certificate of appealability as a condition to obtaining review of the denial pElitgon”); see
also Witham v. United State355 F.3d 501, 504 (6th Cir. 2004) (28 U.S.C. § 2253 “does not
require a certificate of appealatylfor appeals from denials of relief in cases properly brought
under § 2241, where detention is pursuant to federal process”).

A habeas petitioner seeking to appeal must pay the $505 filing fee required by 28 U.S.C.
88 1913 and 1917. To appéalformapauperisn a habeas case under 28 U.S.C. § 2241, the
petitioner must obtain pauper status urfeieralRule of Appellate Procedure 24(&incade
v. Sparkmanl17 F.3d 949, 952 (6th Cir. 1997). Rule 24(a) provides that a party seeking
pauper status aappeal must firstnove in the district court, along with a supporting affidavit.
Fed. R. App. P. 24(a)(1)That saidRule 24(a) also provides that if the district court certifies
that an appeal would nbe takerin good faith, or otherwise denies ledaweappealn forma
pauperis, the petitioner must move to proceed in forma pauperis in the appellat&eebed.
R. App. P. 24(a)(4)5).

Because Petitioner is not entitled to relief, the Court determines that any wppkh
notbe takenin good faith. The Court therefor€ERTIFIES underFederal Rule of Appellate
Procedure 24(a), that any applkatewould notbe takenin good faith. So the Court DENIES

leaveto appeal in forma paupefis.

4 If Petitioner files a notice of appeal, he must also pay the fufl $bpellate filing fee omove
to proceedn forma pauperisind supporting affidavit in the United States Court of Appeals for
the Sixth Circuit within 30 days.
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SO ORDERED, this 2ZLstday of July, 2020.

s/ Thomas L. Parker
THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE




