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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

DALE WHITE,
Plaintiff,
V. Case 2:18ev-02699¢€gc
MOW IT RIGHT, LLC,;
CHRIS FOWLER; and,
MELINDA FOWLER,

Defendans.

ORDER GRANTING PLAINTIFF'S REQUEST FOR LEAVE TO AMEND
COMPLAINT AND DENYING DEFENDANT'S MOTION TO DISMISS FOR LACK OF
JURISDICTION AND/OR IMPROPER VENUE

Before the Court is DefendantMotion to Dismiss for Lack of Jurisdiction and/or
Improper Venueor, in the Alternative, to Transfer Ven({i@ocket Entry (“D.E.”) #20, #21) and
Plaintiff's request to amend his Complaint to cure any deficiencies th@di #22) The
parties have consented to the jurisdiction of the United States Magistrgée JDcE. #28). For
the reasons set forth hereRiaintiff's request to amend his Complaint is hereby GRENT&nd
Defendants’ Motion to Dismiss for Lack of Jurisdiction and/or Improper Vesmen the

Alternative, to Transfer Venue, is hereby DENIED.
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Introduction
a. Plaintiff's Complaint

On October 10, 2018, Plaintibale White (“White” or “Plaintiff”) filed a Complaint
alleging violations of the Fair Labor Standards Act, 29 U.S.C. § 2{&{b¥%A"). (Compl. § 1).
Plaintiff alleges that heesides in Desoto County, MississippPlaintiff alleges that Defendant
Mow It Right, LLC (“Mow It Right”) is a Mississippi limited liability company ganized
pursuant to the Mississippi Limited Liability Company A¢kd. T 3). Plaintiff alleges thatupon
information and belief, Defendants Chris and Melinda Fowler (the “Fowlessijle in Desoto
County, Mississippi.(Id.) Plaintiff alleges that Mow It Right and the Fowlers are all subject to
this Court’s jurisdiction through the Tennessee Long Atatute and may be served with
process through their registered agent, who is located in Olive Branch, Niigisigkl.)

Plaintiff alleges that the Court has jurisdiction over the subject matter of this Complain
because the claims assertetse under a federal statute, conferring federal question jurisdiction
under 28 U.S.C. 8§ 13321d. 1 4). Plaintiff further alleges that venue is proper “as the injuries
claimed in this Complaint took place within the geographic jurisdiction of thistCoqld. { 5).

Plaintiff alleges thaDefendants hired hiras a mower on or about April 2011ld.(T 6).
Plaintiff alleges that his job duties “were to mow yards as directedeignbants, drive a work

truck as directed by Defendants, and provide maintenance and support oveistasoff.” I¢.

1 Defendants assert in the instant motion that, upfarmation and belief, Plaintiff recently
moved from DeSoto County, Mississippi to Tate County, Mississippi. Defendants sumpgort t
assertion with the declarations of Chris Fowler, Melinda Fowler, I€alytevler, Michael Key,
Amanda Howe, Anthony Tuggles, and Allen Whal€8eeC. Fowler Decl. § 6; M. Fowler Decl.
1 6; K. Fowler Decl. 14; M. Key Decl. T 4; A. Howe Decl. 1 4; A. Tuggled.Ce4; A. Whaley
Decl. {1 4). Defendants advise, and this Court acknowledges, that both DeSoto County,
Mississippi and Tate County, Missisgipare within the territorial limits of the Oxford Division
of the United States District Court for the Northern District of Mississifpee28 U.S.C. §
104(a)(2).
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1 8). Plaintiff alleges that his work was jointly directed and controlledllbpefendants who,
upon information and belief, also had joint power to hire and fire, jointly set pay aaie wes
jointly responsible for maintaining employment records. { 16).
b. Defendants’ Motion to Dismiss

Defendants filed the instant moti@eeking one of three remediedismisal for lack of
personal jurisdiction; dismissal fanproper venue; or, ansferof venueto the United States
District Court for the Northern District of MississippDefendants filed this motion pursuant to
Rule 12(b)(2) and 12(b)(3) of the Federal Rules of Civil Procedure and 28 U.S.C. § 1404(a) or 8
1406. Defendants argue that the Complaint “lacks even a single factual allegatmnvhere
Plaintiff performed the duties of his employment and where he receivecepaijon his work.”
(Def.’s Memo. In Support of Mot. for Summ. J. (“Def.’s Memo.”) at 2).

h support of the instant motion, Defendants have filed declaratidhe &owlersas well
as those offive other employees-Kaylee Fowler, Michael Key, Amanda Howe, Anthony
Tuggles, and Allen WHay. The declarations provided demonstrate as follows. Chris and
Melinda Fowlerlive in Desoto County, Mississippi, amdow It Right has only one office and
physical location in Olive Branch, DeSoto County, Mississippi. (Def.’s Memo. eiti@g(C.
Fowler Decl. 1 12; M. Fowler Decl. {1 -R; K. Fowler Decl. T 2; M. Key Decl. § 2; M. Key
Decl. T 3; A. Howe Decl. T 3; A. Tuggles Decl. 1 3; A. Whaley)Y B8low It Right “provides
lawn care services in DeSoto County, Mississippi and Shelby County, Teerieg€. Fowler
Decl. § 5; M. Fowler Decl. { 5; K. Fowler Decl. \8. Key Decl. T 3; A. Howe {;3A. Tuggles

Decl. T 3; A. Whaley )3



Mow It Right's records “show that over the course of Plaintiffs employment . . .
approximatéy 90 percent of the lawautting work Plaintiff did for Mow It Right was performed
in Desoto County, Mississippi.”ld. (citing C. Fowler & M. Fowler Decl’s. § 7; K. FowleA,.
Whaley, A. Tuggles, A. Howe\l. Key & A. TugglesDecl’s. 5. Mow It Right's payroll
functions are all handled at its Olive Branch, DeSoto County, Mississippi loc#dioftiting C.
Fowler & M. Fowler Decl’s. T 5, 9; K. Fowler, A. Whaley, A. Tuggles, A. Howe & M. Key
Decl's. 1 7). Plaintiff's paychecks, like th@aychecks of all Mow It Right employees, were
issued by Mow It Right’s office in Olive Branch, Mississippi. (C. Fovidecl. § 9; M. Fowler
Decl. 1 9; K. Fowler Decl. § 7; M. Key Decl.  7; A. Howe Decl. § 7; A. Tuggles 1 7

c. Plaintiff's Response

In response to Defendants’ Motidplaintiff initially asserts that is procedurally defective
because it was filed after the responsive pleading in this matter. Plaintsf tegrthis Court
could construe the untimely Motion to Dismiss as a motion for judgment on the pleadings under
Rule 12(c) of the Federal Rules of Civil Procedure; however, Plaintiff arguesutttata motion
is not an ideal vehicle for determining whether the Court lacks personaligtiosdas
Defendants have offered declarations outside the pleadingspport of the motion. Plaintiffs
further assert that the motion could be construed as a motion for summary nuggmseiant to
Rule 56 of the Federal Rules of Civil Procedurewever,Plaintiff statesthat such a motion is
prematureas further discovery should be allowed in advance of such a motion pursuant to Rule
56(d) and that, even if the Court were to so construe it, it should be denied.

With respect tahe merits of the motion, Plaintiff asserts that this Court may exercise

personal jurisdiction over Defendants because, “[e]ven though it may [be] true thetansial



part of the events giving rise to plaintiff[’'s] claims occurred outside thet@wgsdistrict of
Tennessee,”Plaintiff routinely went into Tennessee when worKinfgr Defendants. (Pl.’s
Resp. at 610. Accordingly, Plaintiff argues that Defendants maintained continuous and
systematic contacts with the state of Tesaesufficient to establigiersonal jurisdiction.

Plaintiff further argues that venue is appropriate because a substarttief heg events
giving rise to the claim occurred within the jurisdiction of this Court in accomlavith 28
U.S.C.8 1391. Plaintiff opines that Defendants made no attempt to show that a transfer of venue
would be proper and thatone of the factors governing transfer under 28 U.S.C. § 1404(a)
support it.

Finally, Plaintiff argues that, even if Defendants were correct that thel@mindoes not
contain sufficient wetpleaded allegations to give rise to an inference of personal jurisdiction,
granting him leave to amend the Complaint pursuant to Rule 15 of the Federal Rule8 of Ci
Procedureis the appropriate remedy. As such, Plaintiff has attachedopoBed Amended
Complaint aimed at curintpe alleged defects in pleading jurisdiction. The Proposed Amended
Complaint sets forth that “Plaintiff performeat least some of his work in Shelby County,
Tennessee.” (Prop. Am. Compl. 19, filed at D.E. #23-3).

Plaintiff has also attached his own declaration and that of his attorney, MatticeWrBlé
(“Krell”). Plaintiff states that he is a resideaf Desoto County, Mississippi and is a former
employee of Mow It Right, Chris Fowler, and Melinda Fowler. (Pl.’'s Decl.-2} 1Faintiff
states that, during hiemployment, he “routinely and frequently worked in the State of
Tennessee.” Id. T 3). He further states that some o kelaim for unpaid wages is based upon

the time he spent working in Tennessde. { 4).



Krell's declaration states that, as of the date it was filed, no schedulmfgreace
pursuant to Rule 26(f) of the Federal Rules of Civil Prooedkadbeen held in the instant case
because Defendants did not file a responsive pleading until March 22, 2019. (Krell B¢cl. |
Krell states that Plaintiff “forbore defaulting Defendants because Defes\danunsel
represented that the case would be impossible to sétDefendants were defaulted” btitat,
even sosettlement negotiations thus far have failettl. { 45). Krell stats that, because no
discovery coulde served prior to the Rule 26(f) conferenceynitten discovery or depositions
hadbeen conductedt the time of the filing of the motion and responsd. { 6)3

d. Defendants’ Reply

Defendants Reply asserts that it asserted the defense of lack of personaitipmisdi
their Answer and, therefore, it can be raised in a nearly simultaneously filed Motion to Bismis
(Def.s’ Reply at 3). Defendants assert that this motion need not be construgthasyaother
than a Rule 12 motion.Id; 3). Defendants restate that the burdests upon the Plaintiff to
establish jurisdiction and venue and that he is unable to dddoat 34) Finally, Defendants
assert that Plaintiff's request to amend his Complaint is “an effort to facilitatéohim
shopping” and that the “Declarations submitted by the Defendants rebut the agagaas of

the Complaint and [Proposed] Amended Complainid’ &t 3)

2 The Scheduling Conference in this matter was subsequently held on May 29, 2019. A
Scheduling Order was entered the same d&gel.E. #29-#31).

3 Discovery has proceeded following the Scheduling Conference and entry of #abulSu
Order. GeeD.E. #32-#35).
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Il. Analysis

Although the motion filed in this case seeks the relief of dismissal or transietifPteas
responded by seeking the opportunity to amend his Complaint. The Court finds that the
threshold question, therefore wether ag suchamendment should be allowed.

Rule 15 of the Federal Rules of Civil Procedure provides that “a party may ateend i
pleading only with the opposing party’s written consent or the court’s leaved” REeCiv. P.
15(a)(2). “The court should freely give leave whenigesso requires.”ld. A motion for leave
to amend should be granted unless there is a reason for the denial, such as undue delay, bad fait
or dilatory motive on the part of the movant, repeated failure to cure deficiencesdoygiments
previously alloved, undue prejudice to the opposing party by virtue of allowance of the
amendment, or futility of the amendmeftoman v. Davis371 U.S. 178, 182 (1962).

Here, Plaintiff has not demonstrated undue delay, as his request to amend hisr€ompla
was filed only fourteen days after Defendants’ motion, the Rule 26(f) Schedudimigrénce
had not yet occurred, and no discovery had begun. There is no evidence of bad faith wr dilator
motive on Plaintiff’'s behalf. Plaintiff has also not repeatediledato cure deficiencies, as he
has not yet amended his Complaint. The Cautherdoes not find any undue prejudice to the
opposing party by virtuef@llowance of the amendment.

The final question as to whether an amendment is proper etharmit would be futile.

With respect to the substance of the proposed amendment, the plaintiff bears the burden of
making a prima facie showing of the court’s personal jurisdiction over the defendatdra
Corp. v. Hendersagm428 F.3d 605, 615 (6th Cir. 2005) (citisgmmer v. Davjs317 F.3d 686,

691 (6th Cir. 2003)Theunissen v. Matthew835 F.2d 1454, 1458 (6th Cir. 1991)For this



Court to exercise personal jurisdiction, it must find that either general oifisgsersonal
jurisdiction exists. Bristol-Myers Squibb Co. v. Superior Court of California, San Francisco
Cty, 137 S. Ct. 1773, 1780 (2017).

General jurisdiction exists when a defendant’s “contacts with the forum stabé suich a
continuous and systematic nature that the state may exercise persowattipmisover the
defendant even if the action is unrelated to the defendant’s contécthevstate.”Intera Corp,
428 F.3d at 615 (citin®ird v. Parsons289 F.3d865, 873 (6th Cir. 2002)For an individual,
“the paradigm forum for the exercise of general jurisdiction is the indiNsdammicile.”
Bristol-MyersSquibh 137 S. Ct. 178Qquotations and citations omittedlzor a corporation qr
by extension, a limited liability compangeneral jurisdiction igenerallybased on the place of
incorporation orprincipal place of busines®aimler AG v. Baumarb71 U.S. 117, 137 (2014)
Magna Powertrain De Mexico S.A. de C.V. v. Momentive Performance Materials USAL92 C
F. Supp. 3d 824, 828 (E.D. Mich. 2016).

Specific personal jurisdiction is derived from the case or controversy thélissta
subject matter jurisdictionBristol-Myers Squibp137 S. Ct. at 1780.“An exercise of personal
jurisdiction is proper where the claims in the case arise from or are related tefehdast’s
contacts with the forum statelhtera Corp, 428 F.3d at 615 (citingerry Steel, Incv. Paragon
Indus., Inc, 106 F.3d 147, 149 (6th Cir. 1997)n Southern Machine Company v. Mohasco
Industries, Inc. the United States Court of Appeals for the Sixth Circuit promulgated a three
prong test that not only guides the determination of véregbecific jurisdiction existbut also
protects the due process rights of a defend&tMach. Co. v. Mohasco Indus., In401 F.2d

374, 381 (6th Cir. 1968). THgouthern Machingest provides as follows:



First, the defendant must purposefully avainkelf of the privilege of acting in

the forum state or causing a consequence in the forum state. Second, the cause of
action must arise from the defendant’s activities there. Finally, the athe of
defendant or consequences caused by the defendanthanesta substantial
enough connection with the forum state to make the exercise of jurisdiction over
the defendant reasonabliel.

Where, as here, a courts subject matter jurisdiction is based on a federal question,
“personal jurisdiction over a defendant exists if the defendant is ametoaddevice of process
under the [forum] state’s lorgrm statute and if the exercise of peedgarisdiction would not
deny the defendant[s] due proces€inty. Trust Bancorp, Inc. v. @ty. Trust. Fin. Corp,. 692
F.3d 469, 471 (6th Cir. 2012) (quotirgjrd v. Parsons 289 F.3d 865, 871 (6th Cir. 2002)
(brackets in original)). If, as is the caseTennesseesee Payne v. Motorists’ Mut. Ins. Co$.
F.3d 452, 455 (6t Cir. 1993), the state lorgrm statute “extends to the limits imposed by
federal constitutional due process requirements|,] . . . the two questions becomévbh@.TAS
Holdings, Inc. v. Schmuckle854 F.3d 894, 899 (6tCir. 2017) (quotingAlixPartners LLP v.
Brewington 836 F.3d 543, 549 (6th Cir. 2016)).

Tennessee’s longrm statute provides as follows:

(a) Persons who are nonresidents of this state . . . are subjbetjtoisdiction of the courts
of this state as to any action or claim arising from:

(1) The transaction of any business within this state;

(5) Entering into a contract for services to be rendered . . . in this state][.]
Tenn. Code Ann. 8§ 2@-214(a)(1), (a)(5). “Persons” as used in this section “includes
corporations and all other entities that would be subject to service of prbgessant in this

state. |d. § 20-2-214(b).



Here, Plaintiff's Proposed Amended Complaint doesciesrly establishgeneral personal
jurisdiction. Plaintiff alleges thdDefendants Chris Fowler and Melinda Fowteaintaintheir
domicile in DeSoto County, Mississippi. (Prop. Am. Compl. T Baintiff does not allege
where Defendant Mow It Right’s principal place of business is located; howteantiff only
alleges its connections to Mississipgiamely,that it is a Mississippi limited liability company
organized pursuant to the Mississippnited Liability Company Act and may be served through
its registered agénin Olive Branch, Mississippi. Further, Plaintiff does not allege that
Defendants maintained continuous and systematic contacts with the State e$sBenhthe
nature to estaish general personal jurisdiction.

However, with respect to specific personal jurisdiction, Plaintiffsopssed Amended
Complaint allegesthat “Plaintiff performed at least some of his work in Shelby County,
Tennessee.” (Prop. Am. Compl. 1 9). Plaintiff also adds, with respect to venuehéhawénts
an injuries claimed in this Complaint took place within the geographic jurisdiction o dlig.”

(Id. 1 5). Such allegationgonstitute both “transaction of any business” and “entering into a
contract for services to be rendered” in Tennessee. Thus, Plaintiffs Proposaudeédn
Complaint alleges that Defendants are subject to service of processTendesee’s longarm
statute. See Cmty. Trust Bancorp, Inc. v. Cmty. Trust. Fin. C&®2 F.3d 469, 471 (6th Cir.
2012) (quotingBird v. Parsons289 F.3d 865, 871 (6th Cir. 2002) (brackets in original)). As
Plaintiff's allegations have satisfied the leagn statute Plaintiffs Proposed Amended
Complaint alleges that personal jurisdiction exists in the instant matter. Ite$otieenot futile,

and the proposed amendment shall be granted.
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1. Conclusion
For the reasons set forth herein, Plaintiff’'s request to amend his Complaint shall be
GRANTED. Plaintiff shall file his Amended Complaint with the Court withifourteen
(14) days of the entry of this OrdeDefendant shall file its answer or otherwise plead within
fourteen (14) days of receipt of the Amended Complaint. Furthermore, Defendant’s Motion to
Dismiss for Lack of Personal Jurisdiction and/or Improper Venue or, in the Alternative, to

Transfer Venuesi DENIED.

IT IS SO ORDERED this 16" day of August 2019.

s/ Charmiane G. Claxton
CHARMIANE G. CLAXTON
UNITED STATES MAGISTRATE JUDGE
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