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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

LATISHA JONES

)
. )
Petitioner, )
)
V. ) Case Noc02304TLP-tmp
)
TRINITY MINTER, )
)
Respondent. )

ORDER GRANTING MOTION TO DISMISS,
DENYING CERTIFICATE OF APPEALABILITY,
CERTIFYING APPEAL NOT TAKEN IN GOOD FAITH, AND
DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

Petitioner Latisha Jonépetitions for a writ of habeas corpus under 28 U.S.C. § 2254,
Respondent Trinity Minter moves dismisslones’s untimely habeas corpus petition (ECF No.
11), to which Jones responded by letter (ECF No. 12). Fsetbasons, this COUBRANTS
Respondet’'s motion to dismisandDISMISSES WITH PREJUDICE Jones’s § 2254 Petition,
DENIES a certificate of appealabilityyERTIFIES that any appeal of this matter would bet
takenin good faith, andDENIES Jones leave to proceed in forma pauperis on appeal.

BACKGROUND AND PROCEDURAL HISTORY

This case began iB004 when a Shelby County, Tennessee grand jury returned an
indictment against Jonéar first-degree felony murder in relation to a robbery, especially

aggravated robbery, and facilitationfoft-degree murdeall related taGregory Smith’s death.

1 Jones is a state prisoner, Tennessee Department of Corrections prisoner3aGaber
Tennessee is housing her at the West Tennessee State Penitentiary Site |, Woenap&utic
Residential Center (“WRTC”) in Henning, Tennessee.
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(ECF No. 10-1 at PagelD 440-43.) A juayerconvicted Jones of firstegree felony murder
and especially aggravated robbery, and the courtsbetencedherto life and twentythree (23)
yearsimprisonment, concurrently.Sfeid. at PagelD 45566; ECF No. 10-5 at PagelD 892-04
Jones appealed.h& Tennessee Court of Criminal Appeals (“TCCAffirmedher
convictions and sentenceSee Sate v. Jones, No. W2005-0267%Z CA-R3-CD, 2007 WL
241023 (Tenn. Crim. App. Jan. 25, 2003,m. app. denied (Tenn. June 25, 2007). (ECF No.
10-12.) The TCCAthen denied Jon®spetition to rehear (ECF No. 10-15), ahe fTennessee
Supreme Court (“TSC”) denidterapplication for permission to appeal (ECF No. 10-17.)
Next, Jones petitioedfor postconviction relief in the Shelby County Criminal Court,
which that court denied. (ECF No. 10-18 at PagelD 1258-72, 1288-1306¢gs appealed
again. And the TCCA affirmed the denial of post-conviction relief in December Z@#0.
Jonesv. Sate, No. W2009-0205TCCA-R3-PC, 2010 WL 5276886 (Tenn. Crim. App. Dec. 17,
2010). (ECF No. 10-25.) hie TSCthen denied permission to appeal. (ECF No. 10-28.)
So Jonegpetitionedfor writ of habeas corpus in the Shelby County Criminal Court,
which wasdenied. $ee ECF No. 1-10 at PagelD 223-46; ECF No. 10-29 at PagelD 1543-44.)
Jones theffiled her secongbro sepetitionfor habeas relief (See ECF No. 10-29 at PagelD
1497-1513.) The court appointed counsel for Jonesfilgdoan amended habeas petitiofsee
id. at PagelD 1560-64.) The colaterdenied the second petitionl.d(at PagelD 1572-73.)
Jonesagain appealed.ld. at PagelDL575.) In February 2018 he TCCA affirmed the
judgment of the state habeas court, and the TSC denied her application for permigpuest.
(ECF No. 10-34.)See Jones v. Minter, No. W2016-01697CCA-R3-HC, 2018 WL 679690

(Tenn. Crim. App. Feb. 2, 2018)erm. app. denied (Tenn. May 17, 2018).



In May 2019, Jonepetitionedunder 28 U.S.C. § 2254 in this Court. (ECF No. 1.)
Respondent thefiled the state court record andretion to dsmissthe untimely habeasorpus
petition. (ECF Nos. 10 & 11.) Jones then responded by letter. (ECF No. 12.)

ANALYSIS

Looking at the motion here, Respondent argues that Jones filed her petition under § 2254
more than seven years after the statute of limitagspgedandthatsheis not entitled to
equitable tolling. (ECF No. 11-at PagelD 747, 1750-53 Jones counters that she is not
legally savvy and that all she has is her innocence. (ECF No. 12 at PagelD 1754.)

A. Applicable Federal Statutes

Is that enough? Federal courts have authority to issue habeas corpus relisioios pe
state custody under 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”). But the authority of this Court is limited. A fedevaltmay
grant habeas relief to a state priscfuerly on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.” 28 U.S.C. § 2254(a).

Next the Court looks to 28 U.S.C. § 2244(d), which states:

(1) A l-year period of limitation shall apply to an application for a
writ of habeas corpus by a person in custody pursuant to the
judgment of a State court. The limitation period shall begin to run
from the latest of-

(A)  the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for
seeking such review;

(B) the date on which the impediment to filing an application
created by State action in violation of the Constitution or
laws of the United States is removed, if the applicant was

prevented from filing bywch State action;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right has



been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; and

(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through the
exercise of due diligence.

(2)  The time during which a properly filed application for State post-
conviction or other collateral review with resy to the pertinent
judgment or claim is pending shall not be counted toward any
period of limitation under this subsection.

28 U.S.C. § 2244(d).

This begs the question, when is a state conviction “final.” State convictions ordinarily
become “final’under § 2244(d)(1)(A) when the time expires for petitioriorga writ of
certiorariwith the United States Supreme Cduoim a decision of the highest state court on
direct appeal Pinchon v. Myers, 615 F.3d 631, 640 (6th Cir. 201@)ting Lawrencev. Fla., 549
U.S. 327, 333 (200Y;) Sherwood v. Prelesnik, 579 F.3d 581, 585 (6th Cir. 2009)hdTCCA
issued its decision on direct appeatarly 2007, and the TSC denied permission to appeal on
June 25, 2007. Jones’s convictidhereforebecame final on the last date fmetitioningfor a
writ of certiorari with the United States Supreme CetBeptember 24, 2007%See Sup. Ct. R.
13.1 & 30.1. So the statute of limitations began running on September 25, 2007.

B. Statuteof Limitations

Jones signed theertificate of servicéor herpost-conviction petition on September 26,
2007. GeeECF No. 10-18 at PagelD 1271.) The prison mailboxsale that pro se
prisoner’'s complainis filed when the prisoner handsover to prison officials for mailing to the
court. See Brand v. Motley, 526 F.3d 921, 925 (6th Cir. 2008). Respon@dsstimes that Jones
handed over her petition to prison officiéds maiing on September 26, 2007Se¢ ECF No.

11-1 at PagelD 1750.)



Based on that assumption, the statute of limitations ran for one day and was tolled under
28 U.S.C. § 2244(d)(2jrom September 26, 2007 until the appellate courts ruled opettitgon
The TCCA affirmed the dismissal of the pesbnviction petitionand the Tennessee Supreme
Court denied permission to appeal on April 13, 2011. (ECF Nos. 10-25 & 10-Ri8.started
the runningof the limitations periodwhich expired 364 dayater—April 12, 2012.

Jones’sstate habeas petitisnfiled in 2014 and 2015, had no bearing on the running of
the limitations period because, by that time, the limitations péaddexpired.Vroman v.
Brigano, 346 F.3d 598, 602 (6th Cir. 2003)T he tolling provision does not . .revive” the
limitations period (i.e., restart the clock at zero); it can only serve to palsekdhat has not
yet fully run. Once the limitations period is expired, collateral petitions can no longer serve to
avoid a statute dimitations.”) (quotingRashid v. Khulmann, 991 F. Supp. 254, 259 (S.D.N.Y.
1998); Owensv. Sine, 27 F. App'x 351, 353 (6th Cir. 200QA state court postonviction
motion that is filed following the expiration of the limitations period cannot toll that period
because thers no period remaining to be tolled.”).

The Court finds that Jones’s § 2254 Petiti@neis untimelyas she filed imore than
seven years after the limitations period expired. Jones does not address the siroeteres
2254 Petition, other than to mention that she has a legal deadline of May 17, CReECF
No. 1-13at Pagel416.)

Jones presents no argument for equitable tolling and no facts to support her claim of
actual innocenceSee McQuiggin v. Perkins, 569 U.S. 383, 386 (2018 credible claim of

actual innocence may overcome AEDPA's limitations perisab Robertson v. Smpson, 624

2 The Court notes that this is one year from the date that the TSC denied permission tthappeal
denial of state habeas relief on the second state habeas péfiimndecision does not affect the
limitations period here.



F.3d 781, 784 (6th Cir. 2010) (“The party seeking equitable tolling bears the burden of proving
he is entitled to it.”). Respondent asseones has not shown diligencesomeextraordinary
circumstance to excuse her late filing. (ECF No. 11-1 at PagelD 1751-52.)

Jones’s § 2254 Petition is untimely, aimeébas not showactual innocence or a basis for
equitable tolling. The Court thiBRANT S Respondent’s motion to dismiss the petition astime
barred (ECF No. 11.) Jonesjetition isDISMISSED WITH PREJUDICE. The Court will
enter a judgment for Respondent.

APPELLATE ISSUES

There is no absolute entitlement to appeaktidt court'sdenial of a8 2254 petition.
Miller-El v. Cockrell, 537 U.S. 322, 335 (2003radley v. Birkett, 156 F. App'x 771, 772 (6th
Cir. 2005). The Court has issue or deny a certificate of appealability (“COA”) when it enters a
final order adverse to&2254petitioner. Rule 11, Rules Governing Section 2254 Cases in the
United States District Courts. A petitioner may not take an appeal unless a cidisitior
judge issues a COA. 28 U.S.C. § 2253(¢)Eed. R. App. P. 22(b)(1).

A COA may issue only if the petitioner has made a substantial showing of the denial of a
constitutional right, and the COA must pointhe specific issue or issues that sgtibe
required showing. 28 U.S.C. 88 2253(c)(2)—(B)petitioner makes &ubstantial showing”
when the petitioner shovikat “reasonable jurists could debate whether (or, for that matter, agree
that) the petition should have been resolved in a differenner or that the issues presented
were ‘adequate to deserve encouragement to proceed furthehé&r-El, 537 U.S. at 336
(citing Sack v. McDanidl, 529 U.S. 473, 484 (2000Henley v. Bell, 308 F. App'x 989, 990 (6th

Cir. 2009)(per curiam) (same)



A COA does not require a showing that the appeal will sucdgiéldler-El, 537 U.S. at
337, Caldwell v. Lewis, 414 F. App'x 809, 814-15 (6th Cir. 2011) (same). Courts should not
issue a COA as a matter of cour@radley, 156 F. App'x at 773 (quotindiller-El, 537 U.S. at
337).

Here,there can be no question that the claims in this petition are barred by the statute of
limitations. Because any appeal by Petitioner on the issues raised in this petitiontdoes
deserve attentionhe CourtDENIES a CQA.

For thesamereasons the Court denies a COA, the Court determines that any appeal
would notbe takenin good faith. The Court therefo@ERTIFIES under Fed. R. App. P. 24(a),
that any appedierewould notbe takernin good faith andDENIES leave to appeah forma
pauperis’

SO ORDERED this 31st day of January, 2020.

s/ Thomas L. Parker

THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE

3 If Petitioner files a notice of appeahe must pay the full $505 appellate filing feenooveto
proceedn forma pauperiand supporting affidavivith the Sixth CircuitCourt of Appeals within
thirty (30) days of the date of entry of this ord&ee Fed. R. App. P. 24(a)(5).
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