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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

UNITED STATESOF AMERICA,

Plaintiff,
No. 2:19-cv-02351FLP-cgc
V.

MICHAEL D. MASON, REGAN D.
REEDY, andCAPITAL ONE BANK
(USA), N.A.

N N N N N N N N N N N

Defendans.

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

Plaintiff United Statesof Americamovesfor summaryjudgmentagainstDefendant
MichaelD. Masonto recoup $930,04ih unpaidtaxesand associated statutory penaltieest
Defendanfailed to pay fortax years2000to 2004. (ECFNo. 14.) Plaintiff alsoseekdo
foreclosefederaltax liensagainstreal propertythat Defendantllegedlyownedwhenthe
InternalRevenueservice(“IRS”) assesseBefendant’dax liabilities. (Id.) Defendantas
responded(ECFNo. 15.) AndPlaintiff hasrepliedto Defendant'sesponse(ECFNo. 16.)
Forthereasondelow,the CourtGRANTS Plaintiff's motionfor summaryjudgment.

PROCEDURAL BACKGROUND

Plaintiff suedDefendant taecovertax liabilitiesthatDefendant owes to the federal
government.(ECF No.1.) Defendanmovedto dismiss Plaintiff's actioargung that, because
the IRS did not file notices of deficiency in his taxpayer records, Pldextikbdthe authority to

sue. (ECF No. 7at Pagell28.) He also argued that the Court lacked jurisdiction to adjudicate
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this case because, in another case brought by Defendant against the IRS, Thg Odbirt
foundthat it had no jurisdictiomver the matter. (ECF No. 7-1 at PagelD 3Ph)s Court found
these arguments meritless and denied Defendant’s motion to dismiss. (ECF No. 22.)

Turning to this motion for summary judgmentaintiff requests that the Cougduce to
judgment Defendant’s income tax liabilitye CF No.14.) It also requests that the Court
authorize the foreclosure and judicial sale of spareels of real estate in Cordova, Tennessee
(“Cordova Property”). For the reasons below, the CGRANTS Plaintiff's requestand
thereforeits motion for summary judgmein whole.

STATEMENT OF FACTS

Plaintiff submittedan exhaustive recorboutDefendant’s tax liability and his
ownership interest in the CordoRaoperty which Defendant does not contésthe
Court quotes these facts from Plaintiff's Concise Statement of Undisputed(E&Et
No. 144) verbatim?

A. Mason’sincome Tax Liability is $930,041 asf April 22, 2019.
1. Adelegatef theSecretarof the Treasurymadeincometax assessments
againstDefendanMichael D. Mason(“Mason”) basedon the incoméax

returnshefiled for theyears2000to 2004.In addition, the fraudulerailure-to-
file penaltyprovidedby 26 U.S.C. § 6651 (fvasassessedgainshim. These

Defendant’s response tiois motionpropoundsseveral meritless legal arguments that the Court
has already assessednd dispatched-in its recent order denying Defendant’s motion to

dismiss (ECF No. 22). Defendant also appears to claim that tHadR&iregulatory authority

to make tax assessmeatginst him. (ECF No. 15 at PagelD 243—-4.) The Court reemphasizes
that these arguments lack legal merit. Nor do they raise any issues @ddaefendant admits
Plaintiff's factual contentionsSeelLR 56.1 (“Failure to respond to a moving partyatstnent

of material facts, or a nemoving party’s statement of additional facts, within the time periods
provided by these rules shall indicate that the asserted facts are not disputepldeepof
summary judgmeriy).

2 For clarity purposeghe Court has omitted all footnotes from Plaintiff's Concise Statement of
Undisputed Facts.



assessmenfsr taxesandpenaltiesfogethemwith the outstandingalanceowed
asof April 22, 2019for eachyeararelistedasfollows:

Tax Date of Type of Amount of | Balance
Period | Assessment Assessment Assessment Outstanding as
of April 22, 2019
2000 6/8/2009| IncomeTax $47,249 $91,356
8/12/2009| § 6651 (f)penalty $15,449
2001 6/8/2009| IncomeTax $54,641 $223,961
8/12/2009| § 6651(f)penalty $39,812
2002 6/8/2009| IncomeTax $46,652 $186,834
8/12/2009| § 6651 (f)penalty $34,989
2003 6/8/2009| IncomeTax $54,552 $209,703
8/12/2009| § 6651 (f)penalty $40,914
2004 6/8/2009| IncomeTax $59,267 $218,187
8/12/2009| § 6651(f)penalty $44,450

Total: $930,041

Ex. 101-105(Certificatesof Assessment$aymentsandOtherSpecified
Matters(Form 4340));Ex. 106(Transcriptof Accountsfor theyears2000to

2004.)

2.  Proper noticanddemandor payment of théax assessmentiescribedn
paragraphl, above wasgivento Mason.Ex. 101-105.

3. Theamount of the incomix assessedasbasedon Mason’ssworn
incometaxreturns Ex. 107-111, Incomelax Return(Forms1040),line 57.For
example Masonreportedatotal tax of $47,249 on his incontex returnfor that
year,andthe RS assessethatamountasagainstim. CompareEx. 101,Form
4340,with Ex. 107Form 1040,line 57. Masonsignedeachreturnunder
penaltyof perjury,averringthatit wastrue,correct,andcomplete.ld.

4, Despitenoticeanddemandor payment of thessessmentiescribedn
paragraphl, above Masonhasfailed to pay the full amounts duendowing,
and,asof April 22, 2019, hevasindebtedo the United Statesn the amount of
$930,041.1d.

B. Masonls Liable for the Failure-to-File Penalty.

5. Fortheyears2000to 2004,Masonwasrequiredto file areturnor request
anextensiorby April 15" of the subsequenear. 26 U.S.C. § 6702.



6. Masondid notfile the incomeax returnsfor thetax years2000to 2004
on April 15 of the subsequepéar. Ex. 101-105.

7. Masoneventuallyfiled his federalincometax returnsfor the 200Gto 2004
tax yearon atimely basis Ex. 107-111Form 1040s, p. Zjurat).

8. Masonwasindictedonsix counts ofattemptingto evadeor defeathis
federalincometaxesfor the 20000 2004tax yearsunder 26 U.S.C. 8 720Ex.
112(indictment).

9. Masonpleadedyuilty to one count oattemptingo evadeor defeatthe
federalincometax. Ex. 113(pleaagreement)in partof hispleaagreement,
Masonadmittedthat hehadwillfully attemptedo evadeanddefeathisincome
tax liability for 2003by attemptingto conceakhistrueandcorrectincomeby
filing afalseemployeewWithholdingAllowanceCertificates(FormW-4) with
hisemployer.1d.

10. As afurthercondition of higpleaagreementMasonadmittedthata
federaltax losswasincurredby the United Statesfor purpose otletermining
criminal restitutionagainsthim in the amount of $229,064r 2000to 2004.1d.
A criminal restitutionjudgmentwasenteredn that amount on February 11,
2009. Ex. 114.

11. During hixchangeof pleahearing theprosecutomwasaskedwvhatwasthe
factualbasisunderlying thendictment.Ex. 115, Changef PleaHrg. Tr., pp.
14:7-17:3. The prosecutomadethefollowing proffer:

Hadthis caseproceededo trial, essentiallytheproof would have
shownthatthedefendantMr. Mason,at thetime periodsetforth
in theindictmentwasa pilot employedoy FederalExpressthathe
attempted to evade and defeat the determination of his 2000
through his 2004 income tax liabilities by failing to fileincome
tax returns on the due date of April 15th of the said tax years set
out in the indictment and by failing to make payment of the
outstanding tax liability. The defendant’s conduetascoupled
with affirmative actsof evasionn furtherancdahereof including
thefiling of falseW4 formsusing nomineentitiesandindividuals
andengagingn substantiatashtransactionso concealhe
disposition of his income.

Specifically,the proof would have shovthatthisinvestigation
begann approximatelyJuly 2005 upon eeferralfrom thelnternal
RevenueServiceExaminationDivision. The subsequentriminal
investigatiorrevealedhatMr. Masonhadfailedto file incometax
returnsfor tax years2000 through 2004The proof would have
shown for these tax years defendant earned gross taxable income



above the statutory gross income amount requiring an individual
to fileafederal incometax return. The proofwould havefurther
shownthatfor thesetax yearsMr. MasonsignedfalseW4
employeewithholdingformsfor eachtax yearclaimingthathewas
exemptfrom federalincometax withholding on hisvagesthereby
effectivelyceasinganyfederalwithholdingfrom his paycheck.

The proof wouldhavefurther shownthatonceMr. Masonbecame
awareof theinvestigationby the InternalRevenueServiceinto his
failureto file thesetax returnsandhisfiling of thefalseW4s,that
he soughto evadethedeterminatiorof histax dueby committing
severalactsof evasion. First of all, we would have showthatthe
defendantormedentitieswhich wereusedasnominees.The
nomineeentity nameshatheformedwereMDM-01,LGM- 01
andCPM-01. Mr. Masonopened bankccountainderthese
nomineenamesuytilized theseaccountdor depositing his
paychecksandalsofor his personal expenditures.

Proof wouldfurtherhaveshownthatMr. Masonsoonthereafter
renteda postamailboxin thenameof the nomineentitiesand
changedhemailing addresdor all the bankaccountghathehad

to this postoffice box.Mr. Masonalsowentfrom havingdirect
payroll depositsrom FederaExpresgo receivingpaperpayroll
checkswhich he wouldthendepositnto the nominee accounts or
accountghathealsohadopenedn eitherhiswife or son’snames.
The proof wouldhaveshownafterthe manualdepositsveremade
of his paycheckssubstantiallyall the payrolicheckswould be
systematicallywithdrawnin U.S. currency.

The proof wouldhavealsoshown anotheactof evasionn that

Mr. Masonemployedan attorneyherein ShelbyCountyto prepare
legaldocumentsnakingit appeaiasif Mr. Mason’sresidencen
Cordovawasmortgagedo athird-partycompanyknownasLGM-
01, thusattemptingo shelterhisresidencdrom anypotentiallRS
collectionefforts. The evidence wouldhaveshownthattheentity
LGM-01 wasashamor nanineeentity andthatno moneyhad
actuallychangechands andhatthelien thathadbeenplaced
againsthisresidenceavasin effectnonexistent.

As aresultof all theseandotheraffirmative actsof evasion, the
proof would haveshownthatthereis atax dueandowingto the
United Statedor tax years2000 through 2004 of approximately
$229,064.48.

Id-| pp- 14-7'16.24.



12. TheCourtaskedMasonif thesestatementsvere“correctandaccurate,”
andMasonstated‘yes.” Id., pp. 16:25-17:2Vlasonwasunderoathwhenhe
affirmedtherecitationof thefactsthe United Statescould prove beyond a
reasonableloubtwascorrectandaccurateld., pp. 3:19-4:8.

C. FederalTax Liens Attach to the Real Property.

13. Federataxliensaroseon thedatesof eachassessmemtescribedn
paragraphl, above,andattachedo all of Mason’s propertandrightsto
property, includinganyafteracquirednterestin the propertySee26 U.S.C. 88§
6321, 6322.

14. OnJuly 16, 1987MichaelMasonandhiswife, Linda Masonpurchased
the property commonly knowais2807EagleBrier Cove, Cordovalennessee
(“Real Property”).Ex. 116. This propertywasheldastenantdy theentireties.
Id.

15. LindaMasondiedonJuly 2, 2006 Ex. 107-111Form 1040(jurat
averringLindaMasondied onthatdate).At that point, Masonbecamehe sole
owner of theRealProperty.

16. Masontransferredhe RealPropertyto himselfandValerie Glazierby
quitclaimdeedfor nominal consideration d@ctoberl2, 2010.Ex. 117.

17. MasonandGlaziertransferredhe RealPropertyto Glazierby quitclaim
deedor nominal consideration adarch4, 2013. Ex. 118(quitclaimdeed).

18. GlazierthentransferredheR RealPropertyto Masonby quitclaimdeedon
December0, 2013.Ex. 119.

19. OnOctober29, 2014Masonrecordeda Gift of Deedwith the Shelby
CountyRecorderf Deeds purportingto transferthe RealPropertyto
DefendanReganD. Reedy in his capacityasthe executorfor the“Cherokee
Country Government, Cherokéation of Indiansby TreatyLaw.” Ex. 120.

20. DefendanReganD. Reedy,in hiscapacityasexecutorhasnotasserted
aninterestin theRealProperty orbehalfof the Cheroke&lationof Indiansin
this civil action.

21. DefendanCapitalOneBank(USA), N.A., wasnamedasa partyasit may
havehador claimedaninterestin theRealProperty. Compl., { 32.

22. TheClerk of CourtentereddefaultReedyandCapitalOneBankon July
29,2019Dkt. no. 11.

23. TheUnited Statediled a notice ofien in the amount of $229,92¢&lated



to the judgment of convictioanteredagainstiMasonby this Court,whichwas
recordedonMay 10, 2010.Ex. 121.

LEGAL STANDARD

Now the Court will address the summary judgment standard. Courts are to grant
summary judgment whefthe movant showthatthereis no genuine disputasto anymaterial
factandthe movants entitledto judgmentasamatterof law.” Fed.R. Civ. P.56(a). A factis
materialif it “establish[es]or refute[s]anessentiablementof thecauseof actionor defense.”
Bruederlev. LouisvilleMetro Gov’t, 687 F.3d 771, 77@th Cir. 2012)(internalquotationmarks
omitted)® Not all disputes are genuine. A dispistgenuine'if theevidences suchthata
reasonablgury couldreturnaverdictfor the nonmoving party.id. (QuotingAndersorv.
Liberty Lobby,Inc., 477U.S.242, 248 (1986).The reviewing court “mustvaluateesachparty’s
motiononits own merits,takingcarein eachinstanceo drawall reasonablenferencesagainst
the partywhosemotionis under consideration.Taft Broadcasting Cov. United States 929
F.2d 240, 2486th Cir. 1991).

The evidentiary burden can shift. For example, the movmarstheinitial burden of
demonstrating thebsencef any genuineéssueof materialfact” Mosholdew. Barnhardt 679
F.3d 443, 4486th Cir. 2012)(citing CelotexCorpv. Catrett,477U.S.317, 323 (1986)). If so,
the burden then shiftsOncethe movingpartysatisfiests initial burden, the burdeshiftsto the

nonmovingpartyto setforth specificfactsshowing ariableissueof materialfact.” Id. at 448—

3 Each party must cite “particular parts of materials in the record” or showhthather party’s
cited materials do not establish the prese or absence of a genuine factual dispute. Fed. R.
Civ. P. 56(c)(1)see also Brueder]&87 F.3d at 776. “The court need consider only the cited
materials, but it may consider other materials in the record.” Fed. R. Civ. R3%6(¢T]he
district court has no ‘duty to search the entire record to establish that it is bexefeotiine
issue of material fact.”Pharos Capital Partners, L.P. v. Deloitte & Touc¢l&5 F. App’x 522,
523 (6th Cir. 2013) (per curiam) (quotigcker v. Tennesseg39 F.3d 526, 531 (6th Cir.
2008),abrogation recognized by Anderson v. City of Blue, ASB F.3d 338 (6th Cir. 2015)).
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49 (citing MatsushitaElec. Indus. Coyv. ZenithRadio Corp, 475U.S.574, 587 (1986)This
means'[w] henthe non-movingartyfails to makeasufficientshowingof anessentiatlement
of hiscaseonwhich hebearsthe burden oproof, the movingpartiesareentitledto judgmentas
amatterof law andsummaryjudgments proper.” Chapmarv. UAW Local 1005670 F.3d 677,
680 (6th Cir. 2012)(citing CelotexCorp, 477U.S.at 323).

ANALYSIS

In its motion,Plaintiff makestwo generabrguments First, Plaintiff assertghat
Defendanfailed to file his income tax returns for tggars 2000 to 2004, and that he is now
liable for the total corresponding amount of these unpaid tax liabiliE&SFNo. 14-2at
PagelD115-16.) By the same tokerPlaintiff argueghat Defendantis liable for fraudulent
failure-to-file penaltiedn histotal income tax liability (Id. atPagelD116-19.) Second
Plaintiff argueghatthe Court should order tHereclosureof real property ownedby Defendant.
(Id. atPagelD119-22.)

In responseDefendanappeardo claimthatthelRS lackedregulatory authorityo make
tax assessmentmgainsthim. (ECFNo. 15atPagelD243-44.) Defendantlsoargueghat,even
if thelRS hadregulator authority;[nJo properlysignedForm 23C AssessmenCertificateor
Notice of Deficiency,whichis requiredto be performedoy thecommissioner . .haseverbeen
placedinto evidenceo supportheirclaim.” (Id. atPagelD244.) In the end)efendantasserts
thatthecommissionedid not have th@urisdictionfor collectionactionstakenin the previous
criminal caser this presentctionto forecloseanyallegedasset®f thedefendant.” (Id. at
PagelD246.)

Besidethesearguments—all of which the Court foundneritlessn its recentorder

denyingDefendant’amotionto dismiss(ECFNo. 22)—Defendanhasnot presentecvidence



establishingany materialissueof fact. Becauseno materialissueof fact exists,andbecause
Plaintiff hasshown more than enouglidenceo supportits allegationghe CourtGRANTS
Plaintiff's motionfor summary judgment.

l. Judgmentasto Defendant’s Tax Liability

A. Defendant’sIncome Tax Liability

Plaintiff arguestherecanbe no genuine dispussto thevalidity of the United States’
assessmentndits entitlemento a judgmenasamatterof law.” (ECFNo. 14-2atPagelD
114.) SoPlaintiff reasonghe Court shoulénterjudgmentin its favor for Defendant’s$930,041
in unpaidtax liabilities. (ECFNo. 14-2atPagelD115.) As explained below, the Court finds
Plaintiff's positionwell-takenand GRANTS Plaintiff’s motionfor summaryjudgmentasto
Defendant’dax liabilities.

The Court begins with the tax assessmé]n assessmeris closelytied to the
collectionof atax, i.e., theassessmerns theofficial recordingof liability thattriggerslevy and
collectionefforts.” Hibbsv. Winn 542U.S.88, 101 (2004)seealso26 U.S.C.8 6203. Under
well-establishedax law, “anassessmers entitledto alegal presumption o€orrectness-a
presumptiorthatcanhelpthe Government proviés caseagainstataxpayelin court.” United
Statesv. Fior D'ltalia, Inc., 536U.S.238, 242-43 (2004¥iting United Statesy. Janis 428U.S.
433 (1976))seealsoUnited Statess. Rohner 634F. App'x 495, 499(6th Cir. 2015). When the
government makes such a showing, the evidentiary burden shifts to the defendant.

For example“[i]f anassessmeil$ supportedy ‘a minimal evidentiaryfoundation,’ the
‘burden of disprovingit restson the taxpayer.’Rohner 634F. App'x at 499 (quotingJnited
Statesy. Hammon 277Fed.Appx. 560, 5636th Cir. 2008)). “To meetthis burdenin most

casesthetaxpayemust showthe determinatiorto beincorrector arbitrary.”” 1d. at 499 (6th



Cir. 2015) (quotingndmar Prods. Cov. Comm'; 444 F.3d 771, 77@th Cir. 2006)). But
“[v]ague andgeneraldenials’ ofanassessmentaccuracydo not . . establishareasonable
denialsufficientto shift the burderjback]to the Government.d.

To meet its burderRlaintiff submittedcopiesof Certificatesof Assessmentfayments,
andOtherSpecifiedMatters—alsocalledForms4340—that prove thdRS madethese
assessmentggainstDefendant.(ECFNo. 14-4;ECFNo. 14-5;ECFNo. 14-6; ECFNo. 14-7;
ECFNo. 14-8.) Plaintiff hasalsosubmittedaccountranscriptdor tax years2000to 2004that
show the amount ahterestaccruedandstatutorypenaltiesassociateavith Defendant’sunpaid
taxes. (ECFNo. 14-9.)

This evidences enoughfor Plaintiff to establishts evidentiary foundation of
Defendant incometax liability. Defendant must therefore presemidenceestablishinga
genuineissueof materialfact as tohistax liability to survive this portion oPlaintiff's motion
for summaryjudgment. Defendantasfailed in this endeavor.

His responséo Plaintiff's motionfor summaryjudgmentiacksanyfactualallegations
thatsuggesPlaintiff's “determinationto beincorrector arbitrary.” Indmar Prods. Cq.444 F.3d
at776. Instead heclaimsbased omeritlesdegalargumentshatthelRS lacksauthorityto
assessaxesagainsthim, andthatthe Courtacksjurisdictional authorityto adjudicatethis
action. (ECFNo. 15.) The Courhasdoneawaywith theseargumentsn its recentorder
denyingDefendant’amotionto dismiss. (ECFNo. 22.) As a resultthe CourtGRANTS
Plaintiff's motionfor summaryjudgmentasto Defendant’dax liabilities andADJUD GES that
Defendanbwes$930,041to thefederalgovernment.

1. Defendant’s Fraudulent Failure-to-File Penalty Liability
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Includedwithin Defendant’¢otal tax liabilities of $930,04larepenaltieghatthe RS
assessedgainsDefendanbecausédefailed to timely file his incomeax returnsfor tax years
2000to 2004. Basedon theCertificatesof Assessment$aymentsandOtherSpecifiedMatters
(ECFNo. 14-4;ECFNo. 14-5;ECFNo. 14-6;ECFNo. 14-7;ECFNo. 14-8)andDefendarit
tax accountrranscriptf ECFNo. 106),thesepenaltiesamountto around $175,000.

A portion of this $175,00penaly is the enhanced penalty the IRS assessed against
Defendant based on his alleged fraudulent failure to file those retWisle theIRS imposes
variouspenaltiesupon thosavho do notfile incometax returnsasmandatedy statute Section
6651(f) of thelnternalRevenue Code imposgeeatempenaltiesupon thosevho areshownto
haveactedfraudulentlyin their failureto file.” United Statesv. Rippl, No. 1:16-CV-1139, 2017
WL 6508383at*3 (N.D. Ohio July 5, 2017)aff'd, No. 17-3941, 2018VL 29724486th Cir.
May 23, 2018)cert.denied 139S.Ct. 614, 202.. Ed. 2d 432 (2018).“This sectionprovides
that'[i]f anyfailureto file anyreturnis fraudulent,” the monthlpenaltycanbe upto 15% of the
tax amountwith a maximumaggregatgenaltyof 75% of thetax amount.” Id. (quoting 26
U.S.C. 86651(f)).

And soPlaintiff seekgo have the Coulffind that Defendanfraudulentlyfailed to file his
incometax returns. (ECFNo. 14-2atPagelD116-19.)

To provefraudulent failure to filePlaintiff must showthat Defendant “intendetb evade
tax believedto be owingby conduct intendetb concealmislead,or otherwiseprevent
collectionof tax.” 1d. (citing Greenv. Comm’r,T.C.Memo0.2016-67 2016WL 1559621at*11
(Apr. 14, 2016)).Basedon therecord,the Court findshatDefendantiasmetits burden. And

Defendanthaspresenteado evidencedisputingPlaintiff's version of thdacts. For the reasons

11



below, the Court thu6RANTS Plaintiff's motionfor summaryjudgmentasto Defendant’s
liability for having fraudulentlyailedto file his incomeax returnsfor tax years2000to 2004.
a. Collateral EstoppelDoctrine Applied to Tax Year 2003

Plaintiff argues that Defendaistestopped from contesting that he engaged in fraudulent
conduct in 2003. “Federal Courts have consistently held that, under approjpciatestances,
the doctrine otollateralestoppemay applyto issueditigatedin acriminal case gvenby virtue
of aguilty plea,which apartyseekdo relitigatein a subsequermivil proceeding.”Gardnerv.
United StatesNo. 3:06-01211, 2009VL 10679418at*2 (M.D. Tenn.Sept.30, 2009)aff'd,
443F. App'x 70(6th Cir. 2011) (quotingsrayv. Comm'rl.R.S, 708 F.2d 243, 24bth Cir.
1983)). “[A] convictionfor federalincometax evasion, . . . upon@eaof guilty, . . .
conclusivelyestablishe$raudin a subsequenivil tax fraud proceeding throughpplicationof
the doctrine otollateralestoppel.”Gray, 708F.2d243,at 246. Whatis more,“[a] guilty plea
isasmucha convictiomasa conviction following jurytrial. Theelementsf criminal tax
evasionandcivil tax fraudareidentical. 1d.

To support its claimPlaintiff assertghat,“[g]iven [Defendant’s]pleaagreemenand
subsequent convictiotherecanbe no genuine disputegardinghis fraudulent intenfor tax
year2003.” (ECFNo. 14-2 atPagelD117-18.) The Court findsthattherecordsupports
Plaintiff's position.(ECFNo. 14-1atPagelD109-10;ECFNo 14-6;ECFNo. 14-7.) What is
more,Defendantdisputes none of tactsPlaintiff asser$. Asto tax year2003, the Court finds
thatDefendant’'pleaagreemenandlater convictionconclusively establish Defendant’s liability
for theenhancedtatutorypenaltieghattheIRS assessedgainsthim for that year.The Court
thusGRANTS summaryjudgment on Defendantfailure-to-file penaltyliability for tax year

2003.
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b. Fraudulent Intent Found for Tax Years 2000to 2004

Plaintiff next argueshat,just asDefendant’pleaagreemenandlater convictionthat
show his fraudulenitentfor tax year2003, no genuine dispute mfaterialfact existsasto
Defendant’draudulentfailure to file incometax yearsfor tax years2000to 2004. (ECF No. 14-
2 at PagelD 118.)

In tax casedike this one,“[a] courtmayinfer fraudulent intenby lookingto various
kinds ofcircumstantiakvidence.” Kalov. C.I.R, 1998WL 382741 at*6 (6th Cir. 1998)(citing
Solomorv. Commissioner732 F.2d 1459, 1461 (6@ir. 1984)). These types of circumstantial
evidence are sometimes called “badges of fraud.” “Swdhgesof fraud’ include: (1) failure to
file taxreturns;(2) anunderstatemendf incomeoveranextendederiod; (3)failure to furnish
the governmenwith accesdo records;(4) failure to keepadequatdooksandrecords;(5) the
sophisticatiorof thetaxpayer;(6) concealmenof bank accountg?) giving implausibleor
inconsistent explanations of behaviand(8) willingnessto defraudanotheiin a business
transaction.”ld. (citing Solomon 732 F.2d 1459t 1461-&). “While nosinglefactoris
necessarilyconclusive, the combination of a numbetl#sebadgesf fraud constitutes
persuasivevidenceof fraud.” 1d. (quotingSolomon 732 F.2d 145@t 1461-@).

Plaintiff pointsto manyfactsargung that they are badges of fraud that combine to show
Defendant‘actedwith a fraudulent intenivhenhefailed to timely file his incomeax returns.”
(ECFNo. 14-2atPagelD119.) First, during Defendant’'shangeof pleahearing,Defendant
admittedthat he“attemptedo evadeanddefeatthe determinatiorof his 2000 through 2004
incometax liabilities by failing to file incometax returns on the dugateof April 15th of the
saidtax yearssetoutin theindictmentandby failing to makepaymentof the outstandingax

liability.” (ECFNo. 14-18atPagelD210, 213.) Secon@efendantadmittedthathe“signed

13



falseW4 employeewithholdingformsfor eachtax yearclaimingthathewasexemptfrom
federalincometax withholding on hisvagestherebyeffectively ceasinganyfederalwithholding
from his paycheck.” Ifl. at PagelD211, 213.) Third, Defendantadmittedthat hecreatedseveral
nomineeentitiesto hide his incomandexpenditues. (Id. atPagelD211-12, 213.) Fourth, the
Defendantadmittedhe“employedanattorney . . to prepardegaldocuments making appear
asif [his] residence . .wasmortgagedo athird-partycompany. . . , thusattemptingto shelter
his residencdrom anypotentiallRS collectionefforts.” (Id. atPagelD212, 213.)Finally,
Defendantidmittedthat“the [third-party companyjwasashamor nomineeentity andthatno
moneyhadactuallychangechandsandthatthelien thathadbeenplacedagainst higesidence
wasin effectnonexistent.” Id.)

The Courtagreeswith Plaintiff thattheseundisputedactscombine taestablishthat
Defendantctedwith fraudulent intentvhenhe did nofile his incomeax returnsfor tax years
2000to 2004. In this way, the Court finds that these fagti®ctmany“badgesof fraud” that
justify theenhancedtatutorypenaltiesunder thenternalRevenueCode. Kalo, 1998WL
382741 ,at*6. Plus Defendant does not dispBaintiff’'s version of thdacts. The Court thus
GRANTS summaryjudgment orDefendant’sraudulentfailure-to-file penaltyliability for tax
years2000to 2004.

Il. Foreclosureon Defendant’'s Real Property

Turning now to the real estdien, Plaintiff argueghat”[tlhere canbe no genuine
disputethatthe United Statesholds avalid lien interestagainst” the Cordova Propert{ECF
No. 14-2atPagelD119.) SoPlaintiff requestshatthe Court'order thesaleof theReal
Property,with all of theavailableproceedgafterpaymentof costsof sale)to bedistributedto

theUnited States.” (Id.) Given therecordhere andhefactthatDefendantdoes notontestany

14



of Plaintiff's factualcontentions, for the reasons below the CARANTS Plaintiff's requesto
foreclosethe Cordova Property.

A. Federal Tax Liens Attach to Defendant’'sReal Property

For the Court tgrantPlaintiff's requesto foreclosethe Cordova Propertflaintiff must
showthatfederaltax liensattachedo that property. As explained belowthe record persuades
the Courthatfederaltax liens haveattachedo Defendarns CordovaProperty.

When a person owes taxes, if that persmgtectsor refusedo pay thesameatfter
demand, the amount . shallbe alien in favor of theUnited Statesuponall propertyandrights
to property, whethereal or personal, belonginip suchperson.” 26 U.S.C. § 632Eederaktax
liens“ariseat thetime [assessmen@re]madeandshall continue until thdiability for the
amountsoassessebr a judgment against the taxpageisingout ofsuchliability) is satisfied
or becomesunenforceabléy reasorof lapseof time.” 26 U.S.C. § 6322. The Supreme Court
has interpreted the statute and H¢tphe statutorylanguageall propertyandrightsto property,’
appearingn 8 6321 . . is broadandrevealsonits facethat Congressneantto reachevery
interestin propertythatataxpayemighthave.” United Statess. Nat'| Bankof Commercg472
U.S.713, 719-20 (1985)As a result Plaintiff “may requesthejudicial saleof property on
which theUnited Stateshasatax lien in orderto satisfya delinquentax liability.” United States
v. ReyesNo. 15-cv-02459STA-dkv, 2016WL 590247 at*9 (W.D. Tenn. 2016]citing 26
U.S.C. § 7403United Statesy. Rodgers461U.S.677, 681 (1983)).

Accordingto therecord,Defendantbought the CordovBropertywith hiswife in 1987.
(ECFNo. 14-1atPagelD112.) In 2006, Defendant'wife died,leavingDefendantasthe
property’sonly owner. [d.) Threeyearsafterthedeathof Defendant’swife, thelRS assessed

thetax liabilities againsthim. (ECFNo. 14-4;ECFNo. 14-5;ECFNo. 14-6;ECFNo. 14-7;
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ECFNo. 14-8.) The Court thusagreeswith Plaintiff's assertiorthat Defendantwas the sole
owner of [the Cordova Propertgj thetime theliensaroseandattachedo theRealProperty.”
(ECFNo. 14-2atPagelD120.)

SincethelRS assessethetax liabilities againsthim, Defendantappeardo have
transferredhepropertyto other individuals, including DefendaReganD. Reedy(“Reedy”),
for nominal consideration(ECFNo. 14-1atPagelD112;ECFNo. 23.) As Plaintiff points out
(ECFNo. 14-2atPagelD120), thefederaltax liens continuedo attachto the Cordovaroperty
despite thdransfers.SeeUnited Statesy. Big Value Supermarkettjc., 898 F.2d 493, 49{6th
Cir. 1990)(“It is settledfederallaw thattransferssubsequertb theattachmenbf afederallien
do notaffectthelien in anyway.”); seealsoUnited States/. Bess 357U.S.51, 57 (1958).As a
result, the Court findthattherecordshowsthatfederaltax liens haveattachedo the Cordova
Propertytriggeringthefederalgovernment’sability to forecloseit.

B. Plaintiff Is Entitled to Proceedsrom Sale ofthe Cordova Property

Having foundthatfederaltax liensattachto the Cordovadroperty,the Courtmustnext
determinewvhetheranypartiesotherthanPlaintiff haveaninterestin theproceedgrom the
property’'ssale. Forthereasondelow, the Court findthatthe answer is noPlaintiff is the only
partyentitledto suchproceeds.

First, the law is clear that federal law controls where the proceeds fromielgos
“Federallaw determinegherelativepriority of federaltax liensandanycompetingliens.”
United Statess. Hawthornge No. 1:12CV 3041, 2014NL 2212939at*3 (N.D. Ohio May 28,
2014)(citing Aquilinov. United States363U.S.509, 513-14 (1960))So what is that federal

law? “In theabsencef statutoryauthorityto thecontrary, priority for the purposes déderal
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law is governedoy the commonaw principle thatfirst in timeis thefirst in right.” Id. (quoting
United Statess. McDermott 507U.S.447, 449 (1993)).

“[W]hen aclaim or interestof theUnited Stateds established|the Court]'may decreea
saleof suchproperty. . .andadistributionof theproceed®f suchsaleaccordingo the findings
of the courtin respecto theinterestsof thepartiesandof theUnited States.” United Statesy.
Winsper 680 F.3d 482, 48@th Cir. 2012) (quoting 26 U.S.C. § 7403(c)JheInternal
Revenue Code “providelatafterthe Courthasresolvedall claimsto the propertyt mayorder
asaleof thepropertyanddistributethe proceedsccordingo therespectiventerests.” Reyes
No. 15-CV-02459staDKV, 2016WL 590247 at*9 (W.D. Tenn. 2016jciting 26 U.S.C. §
7403(c)). By thesametoken,if apartyfails to assertheirinterestin propertysubjectto
foreclosuretheywill forfeit theability to claim entittemento anyproceed$rom theforeclosure.
Seeid.

As the Courtdeterminedabove federaltax lienshaveattachedo the Cordovaroperty.
And asPlaintiff setsforth in therecord,JudgeS. Thomas Andersoassessed @iminal
restitutionlien againstDefendantwhich also attachetb the Cordovaroperty. (ECFNo. 14-7
atPagelD195.) The Courtthus findsthatPlaintiff hasprovenits entitlemento theproceedof
Defendant’spropertyforeclosureandthatPlaintiff mayallocatethe proceedssit seedit
towardPlaintiff’s tax, interestandpenaltyliabilities. In re Se.WafflesLLC, 460B.R. 132, 140
(B.A.P. 6thCir. 2011),aff'd, 702 F.3d 85@6th Cir. 2012).

The Courtfurtherfindsthatthe only othepartiesthatcould haveclaimedaninterestin
the Cordovaroperty—ReedyandDefendanCapitalOneBank (USA), N.A. (“Capital One”}—
havefailed to assert any claim. ReedyndCapitalOnehave not respordito Plaintiff's

complaint. And theClerk of Courthasrecentlyenteredcanentry of defaultagainstboothReedy
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andCapitalOne. (ECFNo. 11.) The Court thusagreeswith Plaintiff thatit “shouldaccordingly
determinghatReedyandCapitalOnehave notsserted@nyrights,titles, claims,or interestsn
theRealPropertyandthey shouldakenothingfrom asaleof theRealProperty.” (ECFNo. 14-2
at PagelD122 Jciting United Statess. Davis, No. 1:13-CV-00695, 2014NL 7524878at*4
(S.D.Ohio Oct. 15, 2014)report and recommendation adopiétb. 1:13-CV-00695, 2014NL
7272221(S.D.Ohio Dec. 18, 2014)).

The Court thusGRANTS Plaintiff's motionfor summaryudgmentasto theforeclosure
of the Cordovaroperty. And the CourADJUDGES thatPlaintiff maysell the Cordova
Propertyunder 26 U.S.C. 8§ 74@8eandclearof all rights,titles, claims,andinterestsof the
parties hereand usehe proceed®f that saldo paythefederaltaxliensencumbering the
CordovaProperty.

CONCLUSION

Forthereasonstatedabove the CourtGRANTS Plaintiff's motionfor summary
judgment.

SO ORDERED, this 27th dayof November, 2019.

s/Thomas L. Parker
THOMAS L. PARKER
UNITED STATESDISTRICT JUDGE
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