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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

JACOB R ELLIOTT, JOHN E SHANNON,
JR, JOSHUA T LEGGETT, DONALD W
BOXX, andBENJAMIN MILLER,

Plaintiffs,
No. 2:19¢v-02807TLP-cgc
V.
JURY DEMAND
ILLINOIS CENTRAL RAILROAD
COMPANY,

Defendant,
V.

MEMPHIS LIGHT GAS & WATER,

N N N N N N N N N N N N N N N N N N

Third-Party Defendant.

ORDER GRANTING IN PART AND DENYING IN PART
MLGW’'S MOTION TO DISMISS

Plaintiffs sued Defendant lllinois Central Railroad Company (“ICR”) itestaurt
alleging negligence.SeeECF No. 11.) ICRthenremoved the case to federal cofECF No.
3.) Once bre, it filed a thirgparty complaint againgthird-Party Defendantlemphis Light
Gas& Water ("MLGW”) seeking declaratomelief, indemnity and damages. (ECF No. 47.)
MLGW now moves to dismiss ICRthird-party complaint under Federal Rule of Civil
Pracedure 12(b)(6). (ECF No. 68.) ICR has responded. (ECF No. 73.) MLGW replied. (ECF
No. 74.) And ICRhenfiled a surreply. (ECF No. 77.) So the parties have fully briefed this
motion. And the Court held a hearing during which the parties argued their posite@es. (

ECF No. 85.)
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For the reasons below, the CoGRANTS IN PART andDENIES IN PART MLGW's
motion to dismiss.

BACKGROUND

Plaintiffs, who were MLGW employees at the time of the incidhemé received an
assignment to replace a utility pole located on ICR’s railroad dfjiatay near Sullivan Road in
Shelby County, Tennessee. (ECF No. 1-1 at PagelD 4.)

To do that, Plaintiffs set up their work truck close to ICR’s active railroaldratd. at
PagelD5.) When they realized one of ICR’s trains astapproachindheir work area
Plaintiffs claim to have injured themselves while trying to get out of the tramys (d. at
PagelD 56.)

As a result of this incidenBlaintiffs sued ICR in state cowalleging negligence.See id
atPagelD6—7.) Plaintiffsclaimedthat ICR’sallegal negligence caused them“guffer
physical injuries, postraumatic stress, loss ofreang capacity, and other losses and damages.”
(See idat PagelDr.)

ICR then removed the case to federal court, invoking diversity jurisdiction under 28
U.S.C. § 1332. (ECF No. 3.)

Once here, it assertedtard-party complaint against MLGW for declarataslief,
indemnity and damages. (ECF No. 47.) According to ICR, itmelarise frona contractthe
Uniform Electric Rightof-Way Agreement (“Agreement”), that both parties entered into in
1940. (d. at 254;seeECF No. 47-2 at PagelD 267.)

At issueare two provisions dhat Agreement: Paragraph 4 and Paragraph 7. (ECF No.
47-2 at PagelD 269, 270)n Paragraph 4he parties agreed

[MLGW] covenants and agrees to indemnify and save harmless [ICR] from any
loss, costs, damage or expense, including attorneys’ fees, which it may incur or
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suffer, as well as any liabilityralaims for damages for death of or injury to

persons, or for damage to property, proximately caused by any negligence of

[MLGW] in the installation, erection, maintenance or use of its electrical lmes a

facilities, including any and all fixtures and equipment appurtenant thereto.

(Id. at PagelD 269.) And in Paragrapth@y agreedhat “[a]ll rights and powers of MLGW
shall be exercised by it in a reasonable and proper manndd.Jat(PagelD 270.)

Based on Paragraphs 4 and 7, ICR has asdettedlaims against MLGW: (1)
declaratory relief(2) contractual indemnitynder Paragraph 4; (Byeach of contragtind (4)
implied indemnityunder Paragraph 7. (ECF No. 47 at PagelD 256-57.)

In response, MLGW now moves to dismiss ICR’s third-party complaint under Rule

12(b)(6). (ECF No. 68.) The Court will now turnite analysis of thatotion.

LEGAL STANDARD

The Court begins its analysis by addressing the rules governing motions tesdismis

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) tests whether a
plaintiff's allegdions state a claim for relief. Under Rule 12(b)(6), the Coastto‘construe
the complaint in the light most favorable to the plaintiff, acceliégations as true, and draw
all reasonable inferences in favor of the plaintifPIRECTV, Inc. v. Treesd87 F.3d 471, 476
(6th Cir. 2007).

That said, a court may reject legal conclusions or unwarranted factual inference
Hananiya v. City of Mempd) 252 F. Supp. 2d 607, 610 (W.D. Tenn. 2003) (citiagis v.
ACB Business Servs., Int35 F.3d 389, 405 (6th Cir. 1998)). The Sixth Circuit has noted “[a]
complaint should only be dismissed if it is clear to the court that ‘no relief could bedgrante
under any set of facts that could be proved consistent with the allegatitthgdguoting

Trzebuckowski v. City of Clevelargl9 F.3d 853, 855 (6th Cir. 2003)).
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The Court should also consider the allegations in Plaintiff’'s complaint under FRdézal
of Civil Procedure 8. Under Rule 8, a complaint must contain “a short and plain stabément
the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). tamiasd
does not require “detailed factual allegations,” but it degsire more than “labels and
conclusions” or “a formulaic recitation of the elements of a cause of actikshtroft v. Igbal
556 U.S. 662, 681 (2009ell Atlantic Corp. v. TwombJ\b50 U.S. 544, 555 (200&¢e also
Reilly v. Vadlamudi680 F.3d 617, 622 (6th Cir. 2012).

To survive a motion to dismiss, Plaintiff must allege facts that are enoughstaaraight
to relief above the speculative level” and to “state a claim to relief that is pkaosiliis face.”
Twombly 550 U.S. 544, at 555, 570. “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thetetheaaht is liable
for the misconduct allegedi¢bal, 556 U.S. 662, at 678.

ANALYSIS

MLGW argues that ICR has failed to state a claim under Federal Rule of Civil Breced
for six reasons. First, “Plaintiffs have not stated, and cannot state, a@tawhich MLGW
could be liable.” (ECF No. 68-1 at PagelD 453.) Second, Plaintiff’snatigomplaint “states
no claim against [ICR] that could give rise to indemnityld.)( Third, ICR “cannot escape
MLGW'’s immunity from tort liability by dressing negligence claims as differenseswf
action.” (d. at PagelD 455.) Fourth, ICR’s “declaratory judgment claims are barred by the
statute of limitations.” Ifl. at PagelD 458.) Fifth, ICR’s “declaratory judgment and indemnity
claims are improper, as they rely on a broader interpretation of the Agreement tlaauy tizgje

of Paragraph 4 would support.td(at PagelD 459.) And sixtif,ICR seeks “indemnity for
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personal injuries asserted by MLGW employees, such indemnity cannot be sustained under a
theory of implied indemnity.” Ifl. at PagelD 461.)
The Court will address each argumanturn.

Whether Plaintiffs’ Original Complaint States Grounds for Which MLGW Is
Liable to ICR Is Irrelevant

MLGW first argues that Plaintiffs’ original complaiassertsio wrongdoing on the part
of MLGW. (ECF No. 68-1 at PagelD 453.) And eveRldintiffs had done so, “the statute of
limitations for such claims has expired.Idj (citing T.C.A. § 50-6—108). So, according to
MLGW, the Court should dismiss ICR’s claims against it on these bdsies. (

ICR responds that, even if Plaintiffs haaleeged novrongdoing on the part of MLGW,
“that fact has no relevance [i€R’s] claims against MLGW and does not support MLGW'’s
motion.” (ECF No. 73 at PagelD 474.) According to ICR, “its indemnity rights under the
Agreement are not dependent on the plaintiffs’ ability or decision to assars @gainst
MLGW; it is based solelymwhethe[ICR] experiences a loss because of MLGW'’s
negligence.” Id. at PagelD 474-75.)

The Court agrees with ICR. For the reasons below, the O&NES MLGW’s motion
to dismiss as tds arguments that ICR has improperly impleaded MLGW, and thdsICR

claims are timébarred by Tennessee’s workers’ compensation statute’s limitation period.

! The Court notes that MLGW's citation to T.C.A. § 50:@8, as it relates to Tennessee’s
workers’ compensation statute’s limitation period, is incorrect. Another provision68806;
governs the limitation period of workers’ compensation claims. 8§ 50-6-203(b)(1) (“dmoest
when the employer has not paid workers’ compensation benefits to or on behalf of thyeempl
the right to compensation under this chapter shall be forever barred, unless theegotred by

8 50-6-201 is given to the employeand a petition for benefit determination is filed with the
bureau on a form prescribed by the administrator within one (1) year after thendcegllting

in injury.”).
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For starters Federal Rule of Civil Procedure 14 states that “[a] defending party may, as
third-party plaintiff, serve a summons and complaint on a nonparty wdranigy be liable to it
for all or part of the claim against.itFed. R. Civ. P. 14(a)(lepmphasis added)'Underlying
Rule 14 is a desire ‘to promote economy by avoiding the situation where a defendant has been
adjudicated liable and then must bring a totally new action against a third party who may be
liable to him for all or part of the original plaintiff's claim against him&m. Zurich Ins. Co. v.
Cooper Tire & Rubber Cp512 F.3d 800, 805 (6th Cir. 2008) (quotation omitted). Ultimately,
“[t]he third-party complaint is in the nature of an indemnity or contribution claim. Accordingly,
it is rare that a court renders judgment in favor of the defendant or dismisses tiygngde
action but nonetheless chooses to address aghitg-claim.” 1d.

ICRis trying to assign fault on MLGW for the incidents underlying Plaintiff’'s complaint.
(ECF No. 73 at PagelD 475¢e alsd&ECF No. 47.)

For instance, it claims that MLGW “knew and should have known that it had no right to
access [ICR’s] property or allow its employees to work near [ICR’s}actilroad track unless
and until authorized by a qualified flagman and, only then, under the instruction and direction of
the flagman.” (ECF No. 47 at PagelD 255.) It also claims that MLGW “negligendgtdd or
allowed its employees to enter ofitGR’s] property, where the employees negligently parked a
bucket truck too close {dCR’s] activerailroad tracks without waiting for a flagman, causing
the truck to be struck by a passing trainld.)

Under these allegations, the Court finds that ICR is “attempting to transfialiity
asserted againpt] by the original plaintiff[s]” to MLGNV “the essential criterion of a third

party claim.” Cooper Tire & Rubber Cp512 F.3d at 805 (emphasis added).
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What is more, wheMLGW argues that the limitatiorgeriodunder Tennessee’s
workers’ compensation statute bars ICR’s third-party complaint, that argunsemd hegal
support. $eeECF No. 68-1 at PagelD 453.)

ICR, “as a thirdparty plaintiff, may implead someone whom plaintiff could not sue
directly . . . The running of the statute of limitations on any claim that plaintiff might have
againsta third-party defendant also should have no effect on defendant's right to implead.” 6
Wright, Miller, & Kane,Fed. Prac. & Proc. Civ8 1447 (3d ed. 20083ee also Parks v. United
States 784 F.2d 20, 24 (1st Cir. 1986) (“It is weBtablished that a defendant may, as third
party plaintiff, implead a party that the plaintiuld not sue directly, the claim against the
third-party defendant inuring to the benefit of the third-party plaintiff and not to the original
plaintiff.); Showy ex rel. Litz v. Duck Head Apparel C49 F. Supp. 2d 413, 423 (M.D. Pa.
1999) (“[A] claim [for indemnity, contribution, or reimbursement] does not accrue fpopas
of a statute of limitations until the third party plaintiff becomes obligated, éthgrdgment or
by settlement, to pay the original plaintiff. B, Mississippi Elec. Power Ass'n v. Porcelain
Prod. Co. (Inc.) 757 F. Supp. 748, 756 (S.D. Miss. 1990) (collecting cases for the proposition
that “a cause of action for indemnity does not accrue until the loss or damage actually oc
and that loss or damage does not occtit siich time as the indemnitee's liability to the injured
party has been determined.Tisz Ki Yim v. Home Indem. C85 F.R.D. 349 (D.D.C. 1982)
(citing Keleket XRay Corp. v. United State®75 F.2d 167, 169 (D.@ir. 1960) (finding that a
party can maintain tnird-party complaint for indemnification, even if statute of limitations had
run precluding the plaintiff from suing the third-party defendants).

The logic behind this rule is straightforward “third-party defendant’diability to

thedefendantnay be based on an entirely different theory than the defendabifisy to



Case 2:19-cv-02807-TLP-cgc Document 94 Filed 08/04/20 Page 8 of 28 PagelD 589

theplaintiff.” Turner v. Aldor Co. of Nashvill&27 S.W.2d 318, 320 (Tenn. Ct. App. 1991).
So the statute of limitations governing onedty will not necessarily govern the other.

Plaintiffs cause of action against IGfereis unlikelCR’s cause of action against
MLGW. The former is for negligence; the latter is for inakiynand breach of contracEor
these reasonthe statute of limitationgoverning Plaintiff's cause of action against ICR does
not controllCR’s claim against MLGW becau$€R has not sued MLGW for negligence and
becausehere is no employment relatisimp betweeMLGW andICR. Seel.C.A. § 50-6-
203(b)(1) (“In instances when tleenployerhas not paid workers’ compensation benefits to or
on behalf of themployegethe right to compensation under this chapter shall be forever barred,
unless the notice required by § 50-6-201 is given to the employer and a petition for benefit
determination is filed with the bureau on a form prescribed by the administrator wite (1)
year after the accident resulting in injury.”) (emphasis added).

The Court thu®ENIES MLGW'’s motion to dismiss as to its claims that ICR has
improperly impleaded MLGW, and that ICR’s claims are tipagred by Tennessee’s workers’
compensation statute’s limitation period
Il. Plaintiffs Have Stated a Claim Under Whid Indemnity Could Arise

MLGW argues that “Plaintiffs’ original complaint states no claim against [ICR] tha
could give rise to indemnity.” (ECF No. 68-1 at PagelD 453.) To this elfi¢EW argues
that under Tennessee’s comparative faetiime ICR will be liable only for the proportioof
damages caused Iig own negligence. Id. at PagelD 454. MLGW thus asserts théfs]ince
there are no circumstances under which [ICR] could be liable to Plaiotiffemages caused

by MLGW, there is nothing to indemnify.”ld.)
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In response, ICR argues that it could be subject to disproportionate libbilggiven
Tennessee’s workersbmpensation statutd ECF No. 73 at PagelD 478-79.) ICR claims, in
essence, that Paragraph 4 prevents the allocation of such disproportionate Ietoiityviays:
“[1]n addition to providing indemnity to [ICR] for any liability or claim brought bylgintiffs],
Paragraph 4 specifically extends indemnity to [ICR] for all losses, expenses, argegdama
suffered by [ICR] as a result of MLGW'’s negligence regardless of whethel@seis asserted
as part of a personal injury claim . . . Itl.(at PagelD477) (emphasis added.)

The Court finds that, although the issue here is complex, ICR’s pasagmerit
MLGW'’s argument does nt persuade @murt that Plaintiffs have not stated a claim under
which indemnity could arise. That said, and to be cleader Tennessis worker’'s
compensation statute and Tennessee Supreme Court cases applying that stamyaratice
negligence casek;R cannotlaim indemnityfrom MLGW for injuries suffered by Plaintiffs
Tennessee law bars that claim. 18&5, however, stated other claims for indemnity here.

A. The Agreement andthe Emergence of Comparative Fault

ICR signed the Agreememiith MLGW in 1940, a time when contributory negligence
principles governed tort cases. (ECF No. 47 at PagelD 267.)

Since then, a sea change has occurred in Tennessee tort law. In 1992, the Tennessee
Supreme Court iMcintyre v. Balenting833 S.W.2d 52, 56 (Tenn. 1992jolished the
doctrine of contributory negligence and adopted comparative fault principles.

MLGW is thus correct in emphasizing that comparative fault principles apply to
Plaintiffs’ claimshere (ECF No. 68t at PagelD 4%) Under the comparative fault regime, “a
particular defendant will . . . be liable only for the percentage of a plasndifinages

occasioned by that defendant’s negligence, [s0] situations where a defendant has@#dm
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his ‘share’ of a judgment will no longer arise[.Mcintyre, 833 S.W.2d at 58. INIcIntyre, the
Tennessee Supreme Court recognizedithapinion would affectmanytort principles, but it
chose to “harmoniz[e] [those] principles with comparative fault . . . another thyat 56-57.

B. The Interaction Between Tennessee’s Workers’ Compensation Statute and
Comparative Fault

Although comparative fault principles apply, the Court nthasan importanfactual
wrinkle existshere—MLGW is Plaintiffs’ employer.

This fact matters because, under Tennessee law, when employees suffexiateck
injuries, their employer is immune from tdigbility under T.C.A. § 50-6-108(&)known as the
exclusive remedy provision of Tennessee’s workers’ compensation stsiu@/\’s immunity
here thus raisegforny problems created by the interplay between the tort system's doctrine of
comparative fauland the workerscompersation systens doctrine of no-fault recovery.”

Troup v. Fischer Steel Cor®36 S.W.3d 143, 146 (Tenn. 2007).

SinceMclintyre, the Tennessee Supreme Court has addressed this interplay in a trio of
seminalcases.

First, in Ridings v. Ralph M. Parsons €814 S.W.2d 79 (Tenn. 1996he Tennessee
Supreme Courdecidedwhether, under the workers’ compensation statute, a defendant who is
not the plaintiff's employer may assert that the plaintiff’'s employer causeddingéffis
injuries in a personal injury case.

The Tennessee Supreme Camswered that question by holding ttreg workers’
compensation statute forbids tort liability from being imposed upon employers because “duty of

care and proximate cause are not found in the employer—employee relatiomhgdhap.80.

2 That provision says that “[t]he rights and remedies granted to an employee guthjesct
chapter . . . shall exclude all other rights and remedies of the employee[.]” T.C.A. 8 5GH-108(

10
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Thus, under that logi@n employer’s actsannot be the proximate cause of their employees’
injuries. Id.

Second, irbnyder v. LTG Lufttechnische Gm®%5 S.W.2d 252 (Tenn. 199Me
Tennessee Supreme Court decided whethactfinder could apportion fautb a plaintiff's
employer who is immune under the workers’ compensation statuteT enimessee Supreme
CourtreaffirmedRidingsand explained that, in enacting the workers’ compensation stiieite,
legislature hd determined that employers cannot be the proximate cause of their ertgployee
injuries. Id. at 256.

That said, theourt specified that the trier of fact chear evidence about the employer’s
actions and even find that an employer is the cause in fact of its employee’s idplries.
Otherwise, “[e]xcising the employer from that discussion would . . . make discussiorcakée
to be tried difficult, if not impossible.ld. Thus, the court concluded tredlefendant may
introduce relevant evidence at trial that a plaintiff's employer was the causs of the
plaintiff's injuries, but the jury may not assign faultth@temployer through a finding of
proximate causeld. at 257. In fact,“[t] he jury should be instructed that it may consider the
actions of the employer only in assessing whether the plaintiff has met his burden of
establishing the elements necessary to recover against deferfdants.”

Finally, inCarroll v. Whitney 29 S.W.3d 14 (Tenn. 200Qhe Tennessee Supreme Court
decided whether residedbctorsimmune from tort liability could appear absent tortfeasors
on a jury form. The Tennessee Supreme Court explained that keeping immune parties off of the

jury form wauld exclude evidence of an immune nonparty’s conduct and “blindfold the jury to

3 The court also specifies that the trial judge should explain to the jury that the engployer’
liability has been or will be determined in anotfeum.

11
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relevant evidence.'ld. at 19. Accordinglythe courtrefinedRidingsandSnyder holding that
juries may apportion fault to immune nonpartiés. Importantly, howevethe Tennessee
Supreme Court refused to overril@lingsandSnydey reasoning that those cases are “uniquely
applicable . . . to the allocation of fault to employers in workers’ compensation cébes.”

The Tennessee Supreme Cdhrts madelear that drier of fact may not allocate fault to
immune employers because of the exclusive remedy provision of the workers’ compensation
statute. Id.

C. The Indemnity Agreement Covers More Than Plaintiff's Injuries

1. ICR Cannot Recover Indemnity for Injuries Suffered by Plaintiffs

Here,as the Courhas already emphasizedLGW is Plaintiffs’ employer.Sounder
Tennessee’s workers’ compensation statutetlamgrinciples set forth by the Tennessee
Supreme Court abovB|LGW enjoys immunity from tort claims that Plaintiffs may have
against it.

In this way, this Court can conceive of no possible wayNhasW will ever have to
indemnify ICR for Plaintiffs’ injuries proximatelgaused by MLGWs negligence So MLGW
is correctthat “there is nothing to indemnify” with respect to ICR’s potential liability for
Plaintiff's claims. (ECF No. 68-1 at PagelD 454ICR thusfails to state a claim for
indemnification for any liability that may result from Plaintiffiegligence clainagainst it

2. But ICR Can Recover Indemnity for Other Losses That Are
Covered byand Subject toParagraph 4

That saidandto be clear|CR’s contractual indemnity claim is not limited to liability
that ICR may incur as a result of Plaintiff's claim.
ICR alsoseeks indemnity under Paragraph 4 for “any loss, costs, damage or expense,

including attorneys’ fees, which it may incur or suffer . . . or for damage to property,

12
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proximately caused by any negligence of [MLGW] . ...” (ECF No. 47 at PagelD 285.)
ICR asserts in its response, that claim for indemnity would areggtdlessof whether such
loss is asserted as part of a personal injury claim against [ICR] or notF NBC73 at PagelD
477) (emphasis added.)

Indemnity under that portion of Paragraptickes not relate to Plaintiffgort claim
against ICR For instance, if ICR could introduce evidence at trial that it incurred losses o
expenses as a result of any property damages caused by MLGW's negligence, Pdragraph
would entitle ICR to indemnitfrom MLGW for those amounts. And that entitlement would
not be barred byennessee laWwecause it arisseparately from Plaintiff's tort claim against
ICR and thus lies outside the purview of the workers’ compensation statute.

Thus, althougiennessee latorbids MLGW from indemnifying CR for any liability
that results from Plaintiffshegligence claim against ICEhe Courfinds lesgpersuasive
MLGW'’s argument thalCR’s claims must be dismissed becaBtantiff's original complant
statesno claim against ICR that couldad toindemnity. Stated conciselyRaragraph €nables
ICR to recover indemnity for losses beyond those that result from Plaintiffs’ negigkics.

The Court thu®ENIES MLGW'’s motion to dismiss ICR’s claims on this basis.

lll.  The GTLA Does Not Bar ICR’s Indemnity and Breach of Contract Claims

A. The Parties’ Positions

MLGW's third argument is that “each of the claims asserted in [ICR’s] Conmplairare
negligence kaims.” (ECF No. 68-1 at PagelD 455yt “[b]y framing their allegations as
grounded in contract rather than tort, [ICR] seeks to skirt the strict requirebyengsinessee’s

Governmental Tort Liability Act (“GTLA”) for maintaining suit against a mupaientity,” :

13
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the GTLA’s oneyear statute of limitations for tort claims brought against governmental entities.
(Id.) (citing T.C.A. 8 29-20-305(b)).

In responselCR argues that’s its causes of action “under the Agreement are contract
claims, not tortlaims, and they are not subject to the GTLA.” (ECF No. 73 at PagelD 479.)
To this effect, ICR emphasizes that it “seeks contractual indemnity and impleEdnity, as
well as damages for breach of contract,” which “arise from mutually agreed uporceatie
obligations between [ICR] and MLGW as set forth in the Agreemeid.”at PagelD 480.)

Thus, according to ICR, it is simply “asking this Court to enforce the Agreement andhas suc
its claims against MLGW are based in contractd.)(

The Court finds ICR'’s position well-taken. For the reasons below, the Court finnds tha
ICR’s claims sound in contract, rendering the GTLA’s geer statute of limitations
inapplicable here

B. Standard for Determining the Gravamen of ICR’s Claims

“It is oft-recited law ifTennesseethat to determine the governistatuteof limitations,

a court must ascertain the *“gravanmithe complaint.”” BenzElliott v. Barrett Enterprises,
LP, 456 S.W.3d 140, 147 (Tenn. 2015) (internal quotations omitted). “[IJn choosing the
applicable statute of limitations, courts must ascertain the gravamen of eagmolathe
gravamen of the complaint in its entiretyid. at 149 (citations omitted).

This Courtwill use a “twestep approach . . . when ascertaining the gravamen of a claim
for the purpose of choosing the applicable statute of limitatiolos &t 151. It “must first

consider the legal basis of the claim and then consider the type of injuries for whiexpedam

are sought.”ld. “This analysis isiecessarily faeintensive and requires a careful examination

14
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of the allegations of the complaint as to each claim for the types of injurietedsaed

damages sought.Id.

C. Determining the Gravamen Here
1. Contractual Indemnity Claim Under Paragraph 4
a. Legal Basis

As to ICR’s contractual indemnity claim under Paragraph 4, the Court first findssthat
basis is in contract, not in tort.

Under Tennessee law, “suits for fraud, deceit or conspiracy, whether thejnarent
to a contract or not[,] are actions in tort and must be governed by the applicableutetastat
limitations.” Harvest Corp. v. Ernst & Whinngg10 S.wW.2d 727, 729-30 (Tenn. Ct. App.
1980). By contrast, “[tlhe gravamen of an action is in contract and not in tort ‘[w]hem an ac
complained ofs a breach of specific terms of the contract, without any reference to the legal
duties imposed by law upon the relationship created there®reen v. MooreNo. M2000-
03035COA-R3-CV, 2001 WL 1660828, at *3 (Tenn. Ct. App. Dec. 28, 2001) (internal
guotation omitted).

Here,to begin with, ICR has not alleged “fraud, deceit or conspiracy” on the part of
MLGW. Harvest Corp.610 S.W.2d at 729. Moreover, the basis of its claim stems from
MLGW's obligation under the Agreementpecifically, Paragraph-4to “indemnify and save
harmless [ICR] from any loss, costs, damage or expense, including attorneyw/Hiebsit may
incur or suffer . . . proximately caused by any negligence of [MLGW]....” (ECF Nd.a47-
PagelD 269.)

Although theparties here baked thert concept of negligence into Paragraph 4, the

essence of ICR’s claim is to seek “reimbursement of damagesgégesxto pay to [Plaintiffs]

15



Case 2:19-cv-02807-TLP-cgc  Document 94 Filed 08/04/20 Page 16 of 28 PagelD 597

for damages suffered by [Plaintiffs] as a result of [MLGW's] defectivéop@iance of a
contract with [IRC] . . . .”Gause v. ColeNo. 03A01-9704H-00001, 1997 WL 304117, at *4
(Tenn. Ct. App. June 5, 1997). Thus, “the kssue that [ICR] must prove to establish [its
contractual indemnity claim] is whether [MLGW] failed to act in accordance wittigmt
underwriting principles in breach of the Agreemerfitl. Nat. Title Ins. Co. v. Archer Land
Title, LLC, No. 3:07ev-0213, 2007 WL 3231847, at *4 (M.D. Tenn. Oct. 30, 2007).

The Court thus finds that the basis under which ICR brings its contractual indemnity
claim against MLGW is in contract because it derives from “specific terms of tjeefent
that both parties entered intGreen 2001 WL 1660828, at *3.

b. Types of Injuries

The Court next “considgs] the type of injuries for which damages are sought” under
Paragraph 4 of the AgreemeenzElliott, 456 S.W.3d at 151.

ICR is not technically seeking damages under Paragréginet Rather, it is seeking
“indemnity for its own damages proximately caused by [MLGW's] negligence” andHh#or t
claims asserted against it by the Plaintiffs as well as any liability that may result friotffEla
claims.” (ECF No4 at PagelD 257.)

This distinction matters because ICR’s hypothetical recovery under Paragrélph 4 w
never stem from MLGW's tortious conduct. ICR’s recovery will stem instesad fiability
that MLGW promised to assume under the Agreement. In this way, the Court can abinfort
find that ICR “does not seek any damages unique to . . . tort clafnstier Land Title, LLC
2007 WL 3231847, at *4. The type of recovery here is indemnity, not damages for tortious

conduct on the part of MLGW.
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For the reasns above, the Court thus finds that the gravamen of ICR’s contractual
indemnity claim under Paragraph 4 sounds in contract, not t®tus, the GTLA’s ongear
statute of limitations does not apply to ICR’s contractual indemnity claim.

2. Breach of Contract and Implied Indemnity Claims Under
Paragraph 7

WhenMLGW argues that ICR’s breach of contract and implied indemnity claimg unde
Paragraph 7 are tort claims, that argument does not stand.

Starting with ICR’s breach of contract claim, the Court finds that the basgsisher
contractual for the simple reason that it “rest[s] on the alleged breach of acspauifactual
provision’ Alsbrook v. Concorde Career Colleges, |ido. 2:19ev-02583, 2020 WL
3475107, at *6 (W.D. Tenn. June 25, 2020) (citdenzElliott, 456 S.W.3d at 152)Besides
ICR has alleged injuries“property damage, losses and costs associated with train delays,
attorneys’ fees, and other damages to be proved at triaéitstem directly from MLGW'’s
violation of Paragraph 7. (ECF No. 47 at PagelD 257.) These allegations are enough to find
that the “type of injuries for which damages are sought” are contra&eakElliott, 456

S.W.3d at 151. Thus, tlereof ICR’s breach of contract claim is in contrawbt tort.

4 The Court notes that, even assuming the GTLA’sy@ae-statute of limitations did apphere,
that statute would not start running until Plaintiffs obtain a judgment against ICR.ixflne S
Circuit has explained that “a cause of action for indemnity arises when the ditygse
indemnification first suffers the loss for which he claims indemnity, not when thelyinge

tort, upon which the indemnity claim is based, occulih Corp. v. Yeargin In¢.146 F.3d

398, 406 (6th Cir. 1998) (citingane v. Magna Mixer Cp71 F.3d 555, 561 n. 1 (6th Cir. 1995),
cert. denied517 U.S. 1220 (1996Becurity Fire Protection Co. v. City of RipJé&08 S.W.2d
874, 877 (Tenn. Ct. App.198(tiver Marketing, Inc. v. Performance Bus. Forms,,IN0. 01—
A-019108CHO00276, 1991 WL 254564, at *4 (Tenn. Ct. App. Dec. 4, 196K has not yet
“suffer[ed] the loss for which [it] claims indemnity Olin Corp, 146 F.3d at 406. Thus, on that
basis alone, the Court codlENY MLGW'’s argument that the GTLA’s ongear statute of
limitations bars ICR’s claim for contractual indemnity.
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And as to ICR’s implied indemnity claim under Paragraph 7, the Court finds that its
reasoning as to ICR’s contractual indemnity claim under Paragraph 4 applidg eglldiere.

The basis for ICR’s implied indemnity claim is to seek “reimbursement of darfiges
expects to pay to [Plaintiffs] for damages suffered by [Plaintiffs] asudt tfidMLGW'’s]
defective performance of a contract with [IRC] .. Gause 1997 WL 304117, at *4. Under
that finding, the basis is thus contracttialVhat is moe, the type of recovery undis claim
is indemnity, an inherently contractual remedy, as opposed to damages stemming from any tort
on the part of MLGW.Gause v. ColeNo. 03A01-9707%H-00001, 1997 WL 304117, at *5
(Tenn. Ct. App. June 5, 1997) (“[A] right to indemnity exists whenever one party is exposed to
liability by the action of another who . . . should make good the loss of the other. The right of
implied indemnity in contractual cases is based upon a breach of contract by the gairssin a
whom indemnity is sought[.]”). Theoreof ICR’s implied indemnity claim under Paragraph 7
is thus in contract.

For the reasons above, therefore, the Court finds that the gravamen of ICR’s breach o
contract and implied indemnity claims under Paragraph 7 sound in contract, and that the
GTLA'’s oneyear statute of limitations does not apply here. The CourDEME S MLGW'’s
motion to dismiss as to its argument that ICiR&&emnity and breach of contradaims are

negligence claims, barred by T.C.A. 8 29-20-305(b).

5 Forclarity, the Court should note that the basis of ICR’s implied indemnity claim and the scope
of relief available under that claim are two separate issues. As the Courtekstuse fully

below, although ICR may claim it is entitledder Paragraph 7 to recover indemnity for

damages thatem fromMLGW'’s negligence toward its employee, that claim is barred by
Tennessee’s workers’ compensation statute. The issue-iiether the basis of Plaintiff's

implied indemnity is contractuatis narrower And it in no way dectsthe Court’s finding that

ICR cannot seek indemnity for injuries suffered by MLGW'’s own employ&eanessee law

bars any such claim.
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IV. The GTLA's Statute of Limitations Does Not Bar ICR’s Declaratory Judgment
Claim

MLGW's fourth argument is that the GLTA'’s oiyear statute of limitations bars ICR
from asserting a declaratory judgment claim. (ECF No. 68-1 at PagelD 458.) MUGI¢ $s
that, because “[t]he substantive claim unithés request to reliefFunambiguously—is
negligence . . ., the [GTLA’s] ongear statute of limitations would similarly apply to any
requests for a declaration that MLGW was negligentd?) (

In its response, ICR argues that, becausegdbencef its claims are in contract, the
GTLA'’s one-year statute of limitations does not apply. (ECF No. 73 at PagelD 479.)

The Court agrees with ICR. For the reasons below, the OD&ENIES MLGW’s motion
to dismiss as to its argument that the GTLA’s-gear statute of limitation bars ICR from
asseling a claim for declaratory judgment.

The Sixth Circuit has made clear that “[a] request for declaratory relief edaarthe
same extent that the claim for substantive relief on which it is based would e bmté
Ass'n of Machinists & Aerospatéorkers v. Tennessee Valley Aufid8 F.3d 658, 668 (6th
Cir. 1997). “Because a declaratory judgment action is a procedural device used tdeindica
substantive rights, it is timlearred only if relief on a direct claim would also be barredt”
(quoting Stone v. Williams970 F.2d 1043, 1048 (2d Cir. 1992¢rt. denied508 U.S. 906
(1993)). “A contrary rule would allow a plaintiff to ‘mak[e] a mockery of the staifite
limitations by the simple expedient of creative labellindd. (quotingGilbert v. City of
Cambridge 932 F.2d 51, 57 (1st Cirgert. denied502 U.S. 866 (1991)).

Here, the Court has already found that the GTLA’s yees- statute of limitations does
not bar ICR’s claims for indemnity and breach of contr&zifor the same @sons that led to

that result, the Court finds that the GTLA does not bar ICR’s claim for demaralief. See
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Tennessee Valley Auti08 F.3d at 668. The Court tlDENIES MLGW'’s motion to dismiss
as to its argument that the GTLA’s epear statut®f limitation bars ICR from asserting a
claim for declaratory judgment.

V. The Scope of ICR’s Declaratory Judgment and Indemnity Claims

MLGW's fifth argument is that ICR’s claims for indemnity and declaratory jusigm
“rely on a broader interpretation of the Agreement than the language of Paragraph 4 would
support.” (ECF No. 68-1 at PagelD 459.)

They provide three bases for that argument. First, “[s]ince the Agreement onlygsrovi
for indemnity with respect to damages proaiely caused by MLGW's negligence, MLGW
will have no obligation to indemnififCR] in the event that both parties share in the fault.”
(Id.) Second, “[m]any of [ICR’s] claims+# particular their allegations of MLGW'’s direct
negligence—fall outside” thescope of Paragraphréquiring that MLGW indemnyf ICR for
issues that relate to “the installation, erection, maintenance or use of it€ délsesrand
facilities” only. (d. at PagelD 460; ECF No. 47-2 at PagelD 269). Third, “Paragraph 4 of the
Agreament was intended to protdb€R] from any losses, liability, or claims brought by third
parties, rather than those of MLGW'’s employeef©R] itself.” (ECF No. 68 at PagelD 460.)

The Court will address each of these claims in turn.

A. MLGW Can Indemnify ICR Even if ICR IsPartially at Fault

According to MLGW, ICR’s request for a declaration that “the accident was caused
whole or in part by MLG&W'’s negligence” is improper because “Tennessee has adopted the
‘near universal rule’ that, unless the contract specifies otherwise, a @akipgindemnity is
precluded from recovery when there was concurrent negligence among both partiésNaEC

68-1 at PagelD 459) (quoting ECF No. 47 at PagelD @4#;Corp. v. Yeargin In¢.146 F.3d
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398, 404 (6th Cir. 1998)-armers Mut. of Tennessee v. Athens Ins. AgdridyS.W.3d 566,
569 (Tenn. Ct. App. 2004)). MLGW thus claims that, “[s]ince the Agreement only provides for
indemnity with respect to damages proximately caused by MLGW'’s negligdh&\V will
have no obligation to indemnify [ICR] in the event that both parties share in the fadlj.” (

In its response, ICR states that it “is not seeking indemnity for its own negligeénce. |
seeks only indemnity for MLGW'’s negligence, and even uder, it is entitled to assert its
claim for such indemnity.” (ECF No. 73 at PagelD 484) (citm Corp, 146 F.3d at 404—
05).

The Court finds ICR'’s position well-taken. For the reasons below, the Court finds tha
MLGW can indemnify ICR even if ICR igartially at faulthere

To begin with,eventhoughTennesseadopted a comparative fault regimeMeintyre,
“[t]here is nogeneral prohibition against indemnification provisions in contracts” under
Tennessee lawRitt v. Tyree Org. Ltd.90 S.W.3d 244, 252 (Tenn. Ct. App. 200Be also
Astec, Inc. v. Rouse Polymerics Int'l, [fdo. 1:04ev-282, 2007 WL 9729013, at *6 (E.D.
Tenn. June 28, 20073ff'd, 282 F. App'x 417 (6th Cir. 2008)ndemnity contracts are
permitted in Tennesség. The reason is thatparties to a contract are free to allocate risks
and burdens between themselves as they sedBfitivn Bros. v. Metro. Gov't of Nashville &
Davidson Cty,.877 S.W.2d 745, 749 (Tenn. Ct. App. 199B).GW is thus incorrect in stating
that, “for the indemnity provision in Paragraph 4 of the Agreement to be invoked, it will be
necessary for [ICR] to demonstrdteth MLGW'’s negligence and [ICR’s] own complete lack
of fault.” (ECF No. 68-1 at PagelD 459) (emphasis added.) No Tennessee court has

established such a sweeping rule.
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That said, the law of indemnity in Tennestaas less permissive when an indemnitee
seeks to recover indemnity for @gvnnegligence. As the Sixth Circuit explaineddhn Corp,
although “Tennessee law permits a party to be contractually indemnified for its gligenee,
... []an indemnity agreement does not indemnify the indemnitee’s own negligeless it is
clear and unambiguous from the language of the contract that this was the intention of the
parties” 146 F.3dat404 (quotingAmercoMarketing Co. v. Myers494 F.2d 904 (6th Cir.
1974) (emphasis added). In other words, “Tennessee recognizes the ‘near[ ] . . alunileers
that there can be no recovery where there was concurrent negligence of both indemnitor
indemnitee unless the indemnity contract provides for indemnification in such cadedy “
and unequivocal terms.”®’ Id. (internal quotations omitted).

But, here, ICR does not argités entitled to indemnity for its own negligencé&eeECF
No. 73 at PagelD 484) (“[ICR] is not seeking indemnity for its own negligendgeis)only
seeking to enforce MLGW'’s indemnity obligation under the Agreement, which, as the Court
explained above, is permissible under Tennessee B&e i(). So the CourDENIES
MLGW'’s motion to dismiss insofar as it argues that MLGW cannot indemnify |0BRfis
alsopartially at faulthere

B. The Declaratory Relief Sought by ICR Plausibly Lies Within the Language
of Paragraph 4

MLGW also argues that ICR’s request for a declaration that MLGW was negbgent

improper because it falls outside Paragrapdis4hat paragraghmits MLGW'’s indemnity to

¢ Based on this language @lin Corp, the Court finds that the “near universal rule” to which
MLGW refers isnotas broad as MLGW suggestéSeeECF No. 68-1 at PagelD 4590lin

Corp. limits the application of that rule to wham indemnitee seeks indemnity for its own
negligence.146 F.3d at 404. But when an indemnitee is simply trying to enforce a contractual
indemnity provision, as ICR is doing here, it is free to do swver if it may be partially at fault

in a particular case.
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negligence “in the installation, erection, maintenance or use of its eleotsaiid facilities,
including any and all fixtures and equipment appurtenant thefeECF No. 68t at PagelD
459-60) (quoting ECF No. 47-2 at PagelD 269.)

ICR responds that “it is alleged by [Plaintiffs], and not disputed by MLGW that
[Plaintiffs] werein the process of replacing a damaged power pole that was located near the
railroad tracks—i.e., they were installing, erected or maintaining the electrical lines and
facilities.” (ECF No. 73 at PagelD 485.) It also claims that, if MLGWé&faio progrly train
plaintiffs on the proper procedures to perform this work, its negligence in failing to do so
triggers its indemnity obligation under Paragraph 4d) (ICR thus claims that its claim for
declaratory judgment is proper.

At this point in the litigation, the Court finds ICR’s position persuasive. The Court thus
DENIES MLGW'’s motion to dismiss as to its claim that ICR’s declaratory judgment claim
goes beyond the language of Paragraphse Court need only point to the facts allebece
to justify this finding.

The day of the accident that prompthd lawsuit, “Plaintiffs were assigned by [MLGW]
to repair and replace a utility pollcated on Defendant’s railroad rightswky at or near
Sullivan Road in Millington, Shelby Countyemnessee.” (ECF No-IlLat PagelD 4)

(emphasis added.)

"MLGW refers specifically to ICR’s request for a declaration that MLBached its “duty to

properly train, supervise, direct, and instruct its employees regarding the terms atidreondi
the Agreement” and “its duty to adopt, enforce, educate, and train its employeesegafely

measures, procedures and rules irggiio safely working on or around active railroad tracks.”
(ECF No. 68-1 at PagelD 459) (citing ECF No. 47 at PagelD 256.)

8 At this juncture in the litigatiorthe Court assumes withotdéciding that ICR’s claim for
declaratory judgment is proper.
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According to ICR, the damages and losséss suffered from the accident are because
of MLGW'’s negligence in how it directed its employees when they tried to reghieplace
that utility pole. (ECF No. 47 at PagelD 254.) To this effect, ICR has put thebe
allegations in its thirgbarty complaint:

[ICR] removed the Lawsuit to this Court and filed a countam against

[Plaintiffs], on the grounds that they were trespassers at the time of terdcci

and their wrongful conduct caused the accident, which resulted in [ICR] suffering

damage . .. Plaintiffs have taken the position that, at the time of the accident,

they were within the course and scope of their employment with [MLGW] who
directed and/or purported to authorize their entry onto [ICR’s] propelty

[MLGW)] authorized Plaintiffs to enter onto [ICR’s] property, they were both

governed by [the Agreement], which provides for a utility right of way for

overhead power lines near the location where the accident occurred.

(ECF No. 47 at PagelD 254.)

With these allegations, the Court thus finds that ICR’s declaratory judgment claim falls
within the language of Paragraph 8eeDIRECTV, Inc. 487 F.3d at 476 (finding that a court
must “construe the complaint in the light most favorable to the plaintiff, accept itstialhegas
true, and draw all reasonable inferences in favor of the plaintiff.”).

The reason is straightforward. ICR seeks a declaration that MLGW was negligew
it directed and authorized Plaintiffs to repair and replace the ydihere This claim in
turn, relates to “the installation, erection, maintenance or use of [MLGW'’s] elecies &nd
facilities, including any and all fixtures and equipment appurtenant the(&GF No. 472 at
PagelD 269.) The Court thEENIES MLGW'’s motion to dismiss as to its claim that ICR’s

declaratory judgment claim goes beyond the language of Paragraph 4.

C. Paragraph 4 Does Not Allow Indemnity for Injuries Suffered by MLGW'’s
Employees

Finally, MLGW argues that “Paragraph 4 of the Agreement was intended to prGie¢t [I

from any losses, liability, or claims brought by third parties, rather than those of MLGW'’s

24



Case 2:19-cv-02807-TLP-cgc Document 94 Filed 08/04/20 Page 25 of 28 PagelD 606

employees or [ICR] itself.” (ECF No. 68-1 at PagelD 460.) According to MLGW, tireref
the word “persons” in Paragraph 4 does not cover MLGW’s employ8egECF No. 472 at
PagelD 269.)

In response, ICR claims that “[t]he plain meaning of ‘persons’ as used in &arapr
certainly includes MLGW employees, and there is simply no basis for an argument setierwi
(ECF No. 73 at PagelD 486.) In this way, ICR argues that, “[i]f MLGW had wanted ltadexc
its employees (or any other ‘person’) from the definition of ‘persons,’ it could and should have
included such exclusionary languageld.)

For the reasons below, MLGW'’s position is more convincing. The Court thus finds that,
as applied in this casthe word “persorisdoes not cover MLGW'’s employees.

As this Courimade clear above, the Tennessee Supreme Cdamyoherfound that an
“employer cannot be found to be the proximate, or legal, cause of the plaintiff's injudesde
the employer is immune from tort liability under [T.C.A.] 8§ 50—-6-108(a).” 955 S.W.2d at 256.
It explained that, “[b]y enacting [T.C.A.] 8 50—-6—-108(a), the legislature has already idetrm
that for policy reasons the employer may not be the legal cause of the plaintiff'sihjldie

If the Court were to accept ICR’s argument here—that the word “persons” encompasses
MLGW'’s employees-the result would be that ICR could receive indemnityligdyility
stemming from injuries suffered by MLGW'’s employegsdximately causelly any
negligence of [MLGW!][.]") (ECF No. 47-2 at PagelD 269) (emphasis added.) Buttat
conflicts withSnyderand the rest of workers’ compensation jurisprudendeennessee that
makes clear that aamployets negligencecannot be the proximate cause of their employees’

injuries. SeeT.C.A. § 50-6-108(a)RRidings 914 S.W.2d at 8% arroll, 29 S.W.3d at 27.
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So in keepingvith Tennessee lavihe Court finds that the word “persons” does not
include MLGW’s employeesSee41l Am. Jur. 2d Indemnity 8§ 14A (“[Clontract of indemnity
must be strictly construembainst the indemnitde avoid reading into it a duty which the
parties did not intend to be assumed.”).

The Court thu$SRANTS MLGW'’s motion to dismiss as to its claim ththe word
“persons” in Paragraph 4 does not cover MLGW'’s employees.

VI.  Available Relief Under ICR’s Implied Indemnity Claim

Finally, MLGW argues that, “[t]o the extent tHHER] seeks to impose indemnity
liability on MLGW for injuries suffered by MLGW’s own employees, . . . such claims cannot
be pursued under the theory of implied indemnity.” (ECF No. 68-1 at PagelD 461.) It claims
that, “[ulnder the Tennessee Workers’ Compensation Law, a third-party indemiuoty fact
injuries suffered by the indemnifying party’s employees is only permitted when the employer
‘hasexpresslycontracted to indemnify the third party.”d() (quoting T.C.A. 8§ 50-6-108)
(emphasis added). Thus, “any indemnity that is not expressly provided under the parties’
Agreement is barred.”ld.)

ICR responds that “Section 50-6-108 allows any contractual indemnity claims against
immune employers.” (ECF No. 73 at PagelD 486) (cibragvn v. Essex Conveyors, 11498
F.2d 921, 925 (6th Cir. 1974)). Thus, “[b]eca{i&R’s] implied indemnity claimsre based
on MLGW'’s breach of the Agreement, they are authorized under Section 50-6-kdD&t (
PagelD 486-87.)

The Court finds MLGW'’s position well-taken. As the Court explained abdi&W

will never have to indemnify ICR for MLGW'’s negligence toward its employees. T.C.A. 8 50—
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6—-108(a). That said, ICR is free to seek implied indemnity for injuries other than tisosg a
from MLGW'’s negligence toward its employees.

In the first placethe Court notes that MLGW does not appear to dispute ICR’s ability to
state a claim for implied indemnity under Paragraph 7.

Nor could it. The Sixth Circuit has made clear that, despite the immunity afforded to
employers under T.C.A. 8§ 50-6-108 in employ&@aployer lawsuits, thirgarty entities like
ICR are free to pursue actions against immune employers like MLGW *“for indebasied
upon expreser implied contract’ Dawn v. Essex Conveyors, Ind98 F.2d 921, 925 (6th Cir.
1974)(emphasis added)n cases like the one here, “[w]hile a contract between parties may be
silent as to indemnification, an obligation may be imposed where the party from whom
indemnity is sought breached a contract . . Tithe & Sec. Mgmt., Inc. v. Pittway Caorg22 F.
Supp. 2d 907, 914 (W.D. Tenn. 2006) (citinter v. Smith914 S.W.2d 527, 542 (Tenn. Ct.
App. 1995)).

As a resultthe dispute here appears to center on what monetary relief ICR could recover
from MLGW, if a jury were to find that MLGW did, in fact, breach its obligation under
Paragraph 7.

On this issue, the Court need only point to its analysis above, where it makes clear that
ICR cannot recover indemnity from MLGWIr MLGW's tortious conduct toward its
employees.See Carroll v. Whitney29 S.W.3d 14, 22 (Tenn. 2000) (holding that plaintiff-
employees “must bear the burden of not collecting those damages” from immune defendant-
employers)see alsd.7 Tenn. Prac. Tenn. Law of Comparative F8UBt13 (2018 ed.) (“[Alny

fault assigned to a governmentatity that, while not immune from suit, has limited financial
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responsibility under the law, is also borne by the plaintiff to the extent that the fadh{zeye
multiplied by the total damages exceeds that cap on governmental liability.”).

The Court thusargely agrees with MLGW that ICR cannot “impose indemnity liability
on MLGW for injuries suffered by MLGW'’s own employees.” (ECF No. 68-1 at PagelD 461.)
The only caveat ithat the indemnityiability would have to stem from MLGW'’srtious
conduct tavard its employeesOtherwise, Tennessee’s workers’ compensation statute would
have no applicability.SeeT.C.A. 8 50-6-108(a) (“The rights and remedies granted to an
employee subject to this chapter, on account of personal injury or death by accident . . . , shall
exclude all other rights and remedies of the employee . Ridgs v. Ralph M. Parsons Co.
914 S.W.2d 79, 81 n.2 (Tenn. 1996) (“The exclusive remedy provision of the Workers’
Compensation Act, [T.C.A.] 8 50—-6—-108(a), eliminates anylitdility on the part of the
employer.).

With that understanding, the CoO@RANTS MLGW'’s motion to dismiss as to this
issue.

CONCLUSION

For the reasons above, the C&BRANTS IN PART andDENIES IN PART MLGW's
motion to dismiss.

SO ORDERED, this 4thof August, 2020.

s/Thomas L. Parker
THOMAS L. PARKER
UNITED STATESDISTRICT JUDGE
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