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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

TYNIKA HAMER,

Plaintiff,
No. 2:19¢v-02868TLP
V.
JURY DEMAND
STATE OF TENNESSEH)epartmenof
Children’s ®rvices

N N N N N N N N N N

Defendant

ORDER DENYING DEFENDANT'S MOTION FOR PARTIAL DISMISSA L OF
PLAINTIFF'S AMENDED COMPLAINT

Plaintiff, TynikaHamer, sues Defendant, the Tennessee Department of Children’s
Services (“DCS”)under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2000e through
2000e-17, claiming sexual harassment, retaliation, and sex discrimination. (ECF Nfted..)
Defendant moved to dismiss all of Plaintiff's claims (ECF No. 10), Plaintiff amended the
complaint (ECF No. 18). That complaint is now the operative pleading, and the parties
stipulated that the amended complaint mooted the previous motion to dismiss. (ECF No. 19.)

But Defendaninowmoves the Court to dismissly Plaintiff's Title VIl sex
discrimination claim. (ECF N@1.) Plaintiff responded in opposition (ECF No. 23), and
Defendant repliet(ECF No. 25). For the reasons below, the CDENIES Defendant’s

motion to dismiss Plaintiff's sex discrimination claim.

! Defendant’s reply was didonday, July 6, 2020See W.D. Tenn. L.R. 12.1(c) (“Replies
must be filed within 14 days after the response was served.”). Defendant respolagddte
(ECF No. 25.) Althoughhis reply is untimelythe Courwill considelit because it merely
clarifiesits original motion ® dismiss and does not add new arguments or analyesid()
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BACKGROUND

Plaintiff, a femalepegan working for Defendant as a DCS officer in June 2(BE8F
No. 18at PagelD44.) Plaintiff worked at theVilder Youth Development Center in Somerville,
Tennessee.ld.) Her job responsibilities included “supervising youths, searching their rooms,
maintaining control, writing reports, descalating problems and other related dutield’) (
l. SexualHarassmentby Lt. Jackson

A few months into her employmerRlaintiff begn experiencing issues with her
supervisor, Lieutenant Gregory Jacksold.) (Plaintiff alleges that Lt. Jackson verbally
harassed her at first, making coarse and degrading comments that were both unwelcome a
sexual. [(d.) For instance, Plaintiff clmns that Lt. Jackson commented aparticular part of
her anatomyn the cafeteria in front of at least one witness, which embarrasseddert (
PagelD 44-45.) And on another occasion, Lt. Jackson allegedly implied that he knew where
she lived, although he had no reason to know this informatldnat(PagelD47.) Plaintiff
alleges that these comments scared and intimidatedlder.P(aintiff brushedhese comments
off and avoided Lt. Jackson to the best of her abilitgl. af PagelD44) And when that did not
work, Plaintiff reported the verbal sexual harassment to atentified manager (1d.)

But it soon turned physicaPlaintiff alleges that, one time, Ltackson approached her
in the records room, asked her for a hug, and then grabbed her and made moaninglsbunds. (
Plaintiff also alleges that Lt. Jackson would also corner her in “blind spat€as not covered
by the security camerasand would make lewd comments to hdd. &t PagelD45.) And
soon Lt. Jackson grabbed Plaintiff between her legs, apparently “probing for her paistatée
(Id. at PagelD46.) Plaintiff claims that this was unexpected, uninvited, and shocking, so she

physically pushed him awayld() In response, Lt. Jackson purportedly laughed at hdy. (



That was allegedli?laintiff’'s breaking point. She reported tineidentto Tanisha
Jones, who held a management positidd. at PagelD 4447) Jones took Plaintiff's statement
and began to investigate Lt. Jackson’s actiofs.af PagelD47, 49.) Plaintiff, “profoundly
upset,” contemplated resigning to avoid Lt. Jackséd. a( PagelD46—47.)

Plaintiff soon missed work. Plaintiff's explanation for missing work, however, is
inconsistent. On the one harstie claims that she was takafiwork because athe sexual
harassment and assault by Lt. Jacksonshetalso claims that she missed work because she
became ill with the flu. (Id at Page ID47.) Becausehe Courttakes the allegationa the light
most favorable to the plaintiff under Rule(tg6) andaccepts th@ as true DIRECTV, Inc. v.
Treesh, 487 F.3d 471, 476 (6th Cir. 2007), the Court will assume that both of Plaintiff's given
reasons contributed to her missing work.

While Plaintiff was on sick leave, Lt. Jackson calldintiff's personal cell phone.

(ECF No. 18 at PagelD 47) Plaintiff had never given Lt. Jackson her personal phone number
and was frightened, so she hung uial.) (Plaintiff, however, does nogvealwhether she

reported this incident to Jones or any other management-level empl&geéed.)( The day

Plaintiff returned to work Lt. Jackson disciplineedr. (Id.) He implied that she intentionally
missed work and then issued her a written warnihg) (

At some time aftethese incidentd_t. Jackson left DCS.Id.) But Plaintiff, again,
provides conflicting accounts of Lt. Jackson’s separation from D&&®ne point, Plaintiff
alleges that Lt. Jackson was terminateddt PagelD 48), and, at another, she alleges that DCS
allowed himto resign voluntarilyi¢l. at PagelD 49).

Plaintiff alleges that she has since learned Lt. Jackson sexually harassatctkee

female employees.ld. at PagelD 49.)



Il. Harassment byOther Coworkers

After Plaintiff made her first complaint about Lt. Jackson, she alldgekt. Jackson’s
friends began causing probleimsd retaliating against hewhich subjected her to a hostile
work environment. (ECF No. 18 at PagelD 45, 47-48.) Plaintiff provides two examples of the
alleged hostile work environment. First, giieges that Sheila Douglas, a close friend of Lt.
Douglas’, intimidated Plaintiff by telling her that she “needed to watch wiherevas going”
and called Plaintiff “a little ass girl.”Id. at PagelD48.) Upon investigation, Douglas admitted
to making those statements, but claimed that she meant no harm and speaks to everyone that
way. (d.) But Plaintiff claims this is manifestly untrue. Second, Plaintiff claims that Lt.
Jackson’s wife acted aggressively toward Plaintiff in the Wilder Youth Develop@enter
parking lot. (d. at PagelD 4546.)

And Plaintiff claims that even members of ragement retaliated against her.

Plaintiff's managers allegedly involuntarily reassigned her, “inexplicably claénge work

hours, and placed her on isolated assignments where she feared physical assaultkspht. Jac
and his friends. I¢l. at PagelD47.) According to Plaintiff, the Superintendent tHearred her
from attending monthly mandatory staff meetingsl. §t PagelD48-49.)

The Superintenderdlso allegedlynade empty promises that she would correct Lt.
Jackson’s behavior and investigataiRtiff's allegations. Id. at PagelD 4448.) But the
Superintendent never followed through or investigated any alleged harassment dioretalia
(1d)

According to Plaintiff, this harassment accelerated after she filed an EEE®gecHd.)

Given thee instancedlaintiff felt like management and other employees were conspiring to



cover up her allegations and retaliate against her for complaining about Lt. Jackson’s
harassment.|d. at PagelD 49.)
. Plaintiff's Termination

In May 2019, DCS discharged Plainfiffr trying to kick a child in violation of
Department policy. I1¢l.) Plaintiff contends that this reason is pretextuld.) (In support of
this contention, Plaintifargueghat the child she allegedly sougbkick made a stateméthat
Plaintiff did not try to kick him. I@d.) According to Plaintiff, DCS fired her in retaliation for
her complaints of harassment in violationldfe VII. (Id.)

SoPlaintiff sued Defendant under Title VII of the Civil Rights Act of 1@&#ming
sexual harassment, retaliation, and sex discrimination (ECF Nand Jater amended the
complaint (ECF No. 18.) Defendant now moves to dismiss only Plaintiff's sex disatiom
claim under Federal Rule of Civil Procedure 12(b)(6) for failure to statena gfgon which
relief can be granted. (ECF No. 21.) Plaintiff responded in opposition, (ECF No. 23), and
Defendant replied (ECF No. 25.)

The Courtwill now address the merits of the arguments.

LEGAL STANDARD

The Court begins its analysis by looking at the rules governing motions to dismiss.

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) tests whether
Plaintiff's allegations state a claim for relief. Under Rule 12(b)(6), thet®as to‘construe
the complaint in the light most favorable to the plaintiff, accept itsatil@gs as true, and draw
all reasonable inferences in favor of the plaintifffRECTV, 487 F.3dat476.

That said, a court may reject legal conclusions or unwarranted factual inerence

Hananiya v. City of Memphis, 252 F. Supp. 2d 607, 610 (W.D. Tenn. 2003) (citingis v.



ACB Business Servs,, Inc., 135 F.3d 389, 405 (6th Cir. 1998)). The Sixth Circag hoted “[a]
complaint should only be dismissed if it is clear to the court that ‘no relief could bedyrante
under any set of facts that could be proved consistent with the allegatitshgdguoting
Trzebuckowski v. City of Cleveland, 319 F.3d 853, 855 (6th Cir. 2003)Dismissal of the
action is proper if there is an absence of law to support the type of claim made, ifgshe fac
alleged are insufficient to state a valid claim, or if, on the face of the compherd,is an
insurmountable bar to fief.” Doev. Ohio, No. 2:91€V-464, 2012 WL 12985973, at *5 (S.D.
Ohio Feb. 16, 2012) (citations omitted).

Ordinarily, “[t]o state a valid claim, a complaint must contain either direct or imtfate
allegations respecting all the material elements ttasusecovery under some viable legal
theory.” League of United Latin Am. Citizens v. Bredesen, 500 F.3d 523, 527 (6th Cir. 2007).
But the Supreme Court’s decisionSwierkiewiczv. Sorema, N.A., 534 U.S. 506, 508 (2002),
makes clear that employment discrimination plaintiéed noplead specific facts establishing
the elements of a prima facie case uridebonnell Douglas Corp. v. Green, 411 U.S. 792
(1973). In so holding, the Supreme Court emphasized that “[tlhe prima facie case under
McDonnell Douglas. . . is an evidentiary standard, not a pleading requirement, ‘and the
McDonnell Douglas framework is inapplicable where a plaintiff has direct ecedef
discrimination.” Swierkiewicz, 534 U.S. 501, 511. Therefore, all that is required is that
Plaintiff's complaint comply with “Rule 8(a)’s simplified pleading standaril’at 513. The
Court should also consider the allegations in Plaintiff's complaint under Fé&lddeabf Civil
Procedure 8.

Under Rule 8, a complaint must contain “a short and plain statement of the claim

showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). This standandatoe



require “detailed factual allegations,” but it does requireentioan “labels and conclusions” or
“a mere formulaic recitation of the elements of a cause of actisshéroft v. Igbal, 556 U.S.
662, 681 (2009)Bdl Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007%¢ee also Reilly v.
Vadlamudi, 680 F.3d 617, 622 (6th Cir. 2012).

To survive a motion to dismiss, Plaintiff must allegeughfacts “to raise a right to
relief above the speculative level” and to “state a claim to relief that is plawsibts face.”
Twombly, 550 U.S. at 555, 570. “A claim has fagadusibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thetetheaaht is liable
for the misconduct alleged.fgbal, 556 U.S. at 678.

ANALYSIS

Defendant argues that Plaintiff has failed to state adequasay discrimination claim
because she fails to state any facts plausibly showing that her terminatiorsecghaex.
(ECF No. 211 at PagelD54.) In support, Defendant points out thatflei's complaintlacks
factssupportingher allegations thddefendanterminaedher asa pretext for discriminatian
Besides argues Defendant, $his to allege any facts establishing thatriskerenced
“similarly-situated employeegjualified for that designatioor that they were malesld() In
responsé,Plaintiff appears to argue that her claim of sex discriminasitmound with her
claims of hostile work environment sexual harassment and retaliataer Title VII. Gee

ECF No. 23-1))

2 Plaintiff's response bounces back and forth among her ¢ttaimes and is somewhat difficult
to follow. (See ECF No. 231)) It appearshoweverthatPlaintiff spends most of her response
addressing the plausibility of her sexual harassment and retaliation cl&sasd. @t PagelD
71-79) But, as clarified in its reply, Defendant seeks only to dismiss Plaintiff's sex
discrimination claim. (ECF N&5.) The Court, thereforenty addresses the parties’
arguments abouwRlaintiff’'s claim of sex discrimination.



Title VII makes it unlawful for an employer “to fail or refuse to hire or discharge
individual, or otherwise to discriminate against any individual with respect to higsecmation,
terms, conditions, or privileges of employment, because of such individual's . . . sex.” 42
U.S.C. § 2000&4(a). At the outset, Defendant argues that Plaintiff cannot maintain her sex
discrimination claimalong withher sexual harassment and retaliation claims because she fails
to setforth separate allegatiorabout her sex discrimination claim. (ECF No.R28t PagelD
62.)

But the Court reads the amended complaint more broadly, taking all allegations in the
amended complaint in a light most favorable to PlainfffRECTV, 487 F.3d at 476.

Plaintiffs amended complaititere alleges that she suffered sexual harassment at the hands of
Lt. Jackson. (ECF No. 18 at PagelD 44-48.) And thathassedtierbased on her sexld()

What is moreafter she engaged in the protected activity of reporting Lt. Jackson, Plaintiff
alleges thahis cohortssubjected heto a hostile work environment in retaliation for her
complaints. Id. at PagelD 4649 Andthen according to Plaintiffbefendant terminated her
employment taoncluwethis harassment and retaliatiofid. at PagelD 4950.) That

termination is allegedlg pretext for retaliation tied to Plaintiff’'s harassment based on her sex.
(1d)

While Plaintiff's theoryis somewhatenuous, for the reasons explained below, the Court
finds dismissal for failure to state a claim inappropri&é course “[a] plaintiff may establish
a violation of Title VII by proving that the discrimination based on sex created a hostile or
abusive work environment.See Larocque v. City of Eastpointe, 245 F. App’x 531, 535 (6th
Cir. 2007) (citingMeritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 73 (1986) (holding that a

claim of hostile environment sexual harassment is a form of sex discriminatianTuihele



VII)). Intaking the amended complaint’s allegations in a light most favorable to Plairntiff, he
hostile work environmergexual harassment and retaliation claims cross théolsex
discriminationwhen Defendants took an adverse employraetion against herAccording to
Plaintiff, those adverse employment actions include involuntary reassignment, chamged w
hours, placement on isolated incidents, banishment from mandatory monthly staff meetings,
and, ultimately, termination. (ECF No. 18 at PagelD 48-49.)

And while Defendant rightly points out that allPfaintiff's claims—sexual harassment,
retaliation, andex discriminatioa-have differenburdens to makprima facie cases, Plaintiff
need not meet her prima facie case at the pleading sSaggrkiewicz, 534 U.S. at 508. The
Court next turns to Plaintiff's specific allegations of sex discrimindiene

To make a claim o$ex discrimination, Plaintiff must show: (1) that she is a member of a
protected group; (2) sHacedan adverse employment decision; (3) she was qualified for the
position; and (4) similarly situated non-protected employees were treatedavarabily.

Webb v. Shelby County Schs., No. 16€v-2033JPM-dkv, 2017 WL 685777, at *4 (W.D. Tenn.
Jan. 31, 2017(citing Peltier v. United Sates, 388 F.3d 984, 987 (6th Cir. 2004), report and
recommendation adopted, 2017 WL685581 (W.D. Tenn. Feb. 21, 204a9¢pting all
allegations in the complaint as true and broadly reading the complaint, the Court finds that
Plaintiff meets her burden of pleading a sex discrimination claim under Title VII.

First, Plaintiff easily meets the requiremeotshe first prong of a sex discrimination
claim. Plaintiff is a female and thus is a member of a protected class. (EQB BioPagelD
43)

Plaintiff also easily meets the adverse employment action requireder@dverse

employment action is “a materially adverse change in the terms and conditiondadn{iff's]



employment” such as “hiring, firing, failing to promote, reassignment with significantly
different responsibilities, or a decision causing a §icant change in benefits.Redlin v.
Gross Pointe Pub. Sch. Sys., 921 F.3d 599, 607 (6th Cir. 2019) (first quotmpes v. James
Marine, Inc., 617 F.3d 380, 391 (6th Cir. 2010); then quotligte v. Baxter Healthcare Corp.,
533 F.3d 381, 402 (6th Cir. 2008}ierePlaintiff alleges that Defendant terminated her. (ECF
No. 18 at PagelD 49.) This is an adverse employment action supgwtioim for sex
discrimination. What is morePlaintiff alleges other actions of her coworkers and management
rise to the level of an adverse employment aetiomvoluntary reassignment, changed work
hours, placement on isolated incidents, banishment from mandatory monthly staff meetings.
(Id. at PagelD 4849.)

Next, althougiPlaintiff does not allege that she wgsalified for the position, sheeed
notmeet her prima facie burden at tpwmint. Swierkiewicz, 534 U.S. 501, 511.

Finally, Plaintiff alleges thadther employeesommitted terminable offensésitwere
not terminated. I1¢l.) Plus Raintiff alleges that the basis for her termination was inaccarate
pretextual becaudbe youth she allegedtyied tokick made a statement that this incident did
not occur. d.) Although theseallegationsdo notmeet Plaintiff’'s prima facie case of sex
discrimination, the Court finds that they, along with the allegations iregtefthe amended
complaint,satisfythe simplified pleading standardéFederal Rule of Civil Procedure 8(a).
See Swierkiewicz, 534 U.S. 501, 511 (holdirthata plaintiff need not meet her burden of
establishing a prima facie case at the motion to dismiss phase)

Although Plaintiffsamendedomplaint does not include detailed factual allegations
abouther sex discrimination claim in particul@he does plead a short and plain statement of

her claim showing that she is entitled to relief. Fed. R. Civ. P. 8(a)(2). Viewing tineledne
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complaint in the light most favorable to Plaintiff, this Cdurtls that Plaintiff meets Rule 8’s
simplified pleading standard and that her sex discrimination claim should proceed.

CONCLUSION

For all these reasonthe CourDENIES Defendant’s motion to dismiss Plaintiff's sex
discrimination claim.

SO ORDERED, this #h day of August, 2020.

s/Thomas LParker
THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE
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