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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

BRAD HOLBROOK, LORRANE
HOLBROOK, RACHEL HOLBROOK,and
MATT HOLBROOK,

Plaintiffs,
CaseNo. 2:19¢v-02879JPM-cgc
V.

OWNBRIX INTERNATIONAL
CORPORATION, MEMPHIRPF LLC,
TRADING TECHNOLOGIESUSA LLC,
ADVANTAGE PROPERTY
MANAGEMENT, LLC, MARK
MARSHALL, LORRAINE MARSHALL,
and OLIVER MARSHALL,

N N N N N N N N N N N N N N N N N

Defendant.

ORDER DENYING AS PREMATURE ADVANTAGE PROPERTY MANAGEMENT
LLC’S MOTION FOR SUMMARY JUDGMENT , AND
ORDER GRANTING PLAIN TIFFS' MOTION TO CONDUCT DISCOVERY

Before the Court are Defendant Advant&geperty Management, LLC’s (hereinafter
“Advantage Property”) Motion for Summary Judgment, filed on April 29, 2020 (ECF No. 62),
and Plaintiffs’ Motion to Conduct Discovery, filed on May 26, 2020 (ECF No. 64).

Defendant moves the Court pursuant to Federal Rule of Civil Procedure 56 to grant summary
judgment in its favor. (ECF No. 62.) Advantage Property provides onbffidavit of
Ashley Campbell, the principal owner of Advantage Property, to suppdbtion. (ECF

No. 62-3.)
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Plaintiffs filed their Response to the Motion (ECF No. &8)well agheir Motion for
Discovery (ECF No. 64) on May 26, 202Blaintiffs object tahe evidence presented in
support of Defendant’s Motion for Summary Judgment on several grounds. (ECF No. 63 at
PagelD 792-94.) Plaintiffs assert that Defendant Advantage Property “failed tdy ek
fully identify the scope and subject matter of [Ashley] Campbell's proposed testimdny in t
matter”in its Rule 26(a)(1) initial disclosuregld. at PagelD 792.) Additionally, Plaintiffs
assert that Campbell provides “what amounts to expert testimony” regarding Adejel’s |
responsibilities. Il.) Plaintiffs also assert that Campbell’s declaratioesdnot “cite to
admissible evidence actually within the record beyond the purported Property Management
Agreement between [Advantage Property] and Defendant Memphis RFP, LLC” and cannot
stand as a basis for summary judgment under Local Rule 56(dd4at PagelD 793.)

Plaintiffs further assert that the affidavéies on hearsay evidencdd.(at PagelD 793-94.)

Plaintiffs alternatively move the Court pursuant to Federal Rule of Civil Prazedur
56(d) to conduct discovery, arguing that the Court should deny the Motion for Summary
Judgment and allow Plaintiffs and Advantage Property to engage in disco8es/génerally
ECF No. 64.) To support their Motion, Plaintiffs provide as attachments Defendant
Advantage Property’s Rel26(a)(1) initial dislosures and the affidavit of Robert A. Cox,

counsel for Plaintiffs. (ECF Nos. 64-1, 64-2.)

For the reasons set forth below, Defendant’s Motion for Summary Judgment is

DENIED and Plaintiffs’ Motion to Conduct DiscoveryGRANTED.
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BACKGROUND

A. Plaintiffs’ Allegations Against Advantage Property

This case arises out of Plaintiffs’ investmensaveral properties in Memphis,
Tennessee, through the online real estate trading platform OwnBeeAhended
Complaint, ECF No. 35.) Plaintiff alleges that Defendants were engaged in a con&pira
defraud Plaintiffs and other investors by fraudulently misrepresenting the conditimsef t
Memphis and Shelby County, Tennespespertiesand converting funds held in Plaintiffs

investmentccounts with OwnBrix. 1d.)

On February 13, 2020, Plaintiffs filed the Amended Complaint, wieched
Advantage Property as a defendant. (ECF No. 35.) Advantage Property contracted with
Defendant Memphis RPF, LLC to maintain the homes owned by Memphis RPF, LLC and the
other Defendants.SgeSched. O., Undisputed Fact No. 6, ECF No. 27 at PagelD 157.)
Plaintiffs allege in the Amended Complaint that Advantage Property worked with the other
Defendants to market and advertise the misrepresented properties on soealatfedms
and other online sites. (ECF No. %79, 81-82.) Advantage Property allegedly was
“responsible for managing the rental contracts with Memphis, Shelby County, Tenmedsee
collecting the income derived form those contracts,”was funnelingunds from these
properties directly to the other Defendantsl. 104-05.) Plaintiffs &ge that Advantage
Property, along with the other Defendants, “represented that all necessary artdrexterior
maintenance and repairs for the properties were performed, and theipsopere ready and

suitable for rental to Shelby County, Tennessasidents.” I(l. 1 113.)
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B. Procedural Background

This case was removed to federal court on December 20, 2019. (ECF No. 1.) After
the Scheduling Conferencat (which time Plaintiffs learned of the existence of Advantage
PropertyManagement (segched. O., ECF No. 27 at PagelD 157)) on February 13, 2020,
Plaintiffs amended their Complaint tameAdvantage Propertgs a defendant(ECF No.

35.) Advantage Property’s counsel filed a notice of appearance on March 16, 2020 (ECF No.
51), and Advantage Property filed its Answer on March 23, 2020. (ECF No. 52.) On April 9,
2020, Advantage Property serven Plaintiffsits Rule 26(a)(1) initial disclosures. (ECF No.

58.) On April 29, 2020, Advantage Property filed its Motion for Summary Judgment. (ECF
No. 62.) Per the original Scheduling Order, discovery is not set to close until August 31,

2020. (ECF No. 27 at PagelD 157.)

Il. DISCUSSION

A. Rule 56 and Rule 56(d) Motions

“It is well-established that the plaintiff must recefadull opportunity to conduct
discovery’ to be able to successfully defeat a motion for summary judgment.” Ballon Uni

Carbide Corp., 385 F.3d 713, 719 (6th Cir. 2004) (quoting Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 257 (1986)). Itis improper for a district court to grant a defendant’s motion for
summary judgment “if the non-movant is given an insufficient opportunity for discovery.”

White’s Landing Fisheries, Inc. v. Buchholzer, 29 F.3d 229, 231-32 (6th Cir. 198¥n
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the non-moving party “ha[s] no opportunity for discovery, denyajdrule [56(d)} motion
and ruling on a summary judgment motion is likely to be an abuse of discrefienTra,

Inc. v. Estrin, 538 F.3d 402, 420 (6th Cir. 2008 also/ance By and Through Hammons v.

United States90 F.3d 1145, 1149 (6th Cir. 1996)f (the non-movant makes a proper and
timely showing of a need for discovery, the district court’s entry of summary judgment
without permitting him to conduct any discovery at all will constitute an abuse of aacret
(emphasis in original)). “Most significant” to the conclusion that a motion for suynma
judgment should be denied or held in abeyance pending further discovery is the fau that “

discovery was conducted before the motion for summary judgment was filed and decided.

Vance 90 F.3d at 1149.

A party may file a motion pursuant to Federal Rule of Civil Procedure &6(d
“request additional discovery prior to the granting of summary judgriier@enTra 538
F.3d at 419. Rule 56(d) provides:

If a nonmovant shows by affidavit or declaration that, for specified reasons, it
cannot present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to oltain affidavits or declarations or to take discovery;

3) iosrsue any other appropriate order.
Fed. R. Civ. P. 56(d). A Rule 56(d) affidavit must provide more than vague, conclusory
support for the need for additional discove@erilra, 538 F.3d at 420. A Rule 56(djotion
fails if “further discovery would ndj chang¢] the legal and factual deficiencies” identified

by the motion for summary judgment. Maki v. Laakko, 88 F.3d 361, 367 (6th Cir. 1896).

1 The Sixth Circuit referred to Rule 56(f) in its decisiorCanTra 538 F.3d at 420. The 2010 Amendments to
the Rules replaced Rule 56(f) with Rule 56(8geFed. R. Civ. P. 56, advisory committee’s notes on 2010
Amendment (“Subdivision (d) carries forward without substantial change theiprsvig former subdivisin

(f).").
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district courtgenerally abusass discreton if the district courtioes not provide the parties
with anopportunity to engage in discovery on the issues raised by the motion for summary
judgment. SeeCenrlra, 538 F.3d at 420-21 (“Thus, it is generally an abuse of discretion to
deny a Rule [56(d)] motion in the absenceny opportunity for discovery . . . (emphasis
in original)).
Courts consider several factors in determining whether to grant a motion for additiona
discovery:
(1) when the [movantigarned of the issue that is the subject of the desired
discovery; (2) whether the desired discovery would have changed the ruling
below; (3) how long the discovery period had lasted; (4) whethé¢miineant]
was dilatory in its discovery efforts; and (Bhether thgmovant]was

responsive to discovery requests.

Thomason v. Amalgamated Local N. 863, 438 F. App’x 358, 361 (6th Cir. 2011) (quoting

Cenlra, 538 F.3d at 420) (internal quotation marks omitted).

B. Application

The Court will not address the merits of Defendant Advantage Property’s Motion for
Summary Judgment. Plaintiff has not been afforded the requisite time to discov¢o fact

adequately respond to Defendant’s Moti@eeWhite's Landing, 29 F.3d at 231-32.

Defendant Advantage Property relies primarily on the affidavit of Ashley Campbell
Defendant’'s CEQand Plaintiff has not had the opportunity to adequately respond to her
affidavit. (SeeStatement of Facts, ECF No. 62s2g als&CF No. 62-3.)Plaintiffs also

have not been given the opportunity to conduct any meaningful discovery on the issues raised
by the Motion. Plaintiffs named Advantage Property as a defendant on February 14, 2020
(seeAmended Complaint, ECF No. 35), and Advantage Property difl@@an Answer until

March 23, 2020 (ECF No. 52). It was not until April 8, 2020 that Advantage Property served
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on Plaintiffs its Rule 26(a)(1) disclosures identifying Campbell as a witness oasie. (See

ECF No. 58see alsdrule 26(a)(1) Disclosures, ECF No. 64-1 at PagelD 831 (identifying

Ashley Campbell)).lt would be highly impractical to expect Plaintiffslie prepared in any
meaningful way to respond to the Motion for Summary that was filed only 21 days after being
saved with Defendant’s Rule 26(a)(1) disclosures.

Moreover, Plaintiffs have provided sufficient justification from whiclgtanttheir
Rule 56(d) Motion. Application of the factoesurts use to assess the sufficiency Biuée
56(d) motion favorgrarting Plaintiffs’ Motion for Discovery SeeThomason, 438 F. App’X
at 361. FirstPlaintiffs only could have learned of the issues raised by the affidavigfand
other discoverable information from Defendant relevant to the Motion, by April 9, 2020, the
date on which Advantage Property served its Rule 26(a)(1) initial disclosureB. N ®4-
1.) This came only approximately two weeks before the filing of the Motion for Summary
Judgment. (ECF No. 62.) Additionally, Plaintiffs have shown that additional discovery
would change the Court’s consideration of these issues, as it would be nearly impoissible
Plaintiffs to have been able to adequately respond to a Motion premised solely on the
testimony of an individual whom they have had no opportunity to dep8gseAff., ECF No.
62-3.) Discovery between Advantage Property and Plaintiff has not lasted long; it has been
only approximately onenda-half months since Advantage Propesyved its initial Rule

26(a)(1) disclosures on Plaintiffwith only two weeks betweeservice of DefendantRule

2The Courtis appropriatelyskeptical of the contents of the AffidaviGiven that there is no record in this case,
as no discovery has beanm reasonablyould have beerronducted by either Advantage Property or Plaintiffs in
such a short time frae, the Court views Campbell’s affidavit with “great skepticisi@eeFreeman v.

Trombley 483 F. App’x 51, 58 (6th Cir. 2012ee als&Craddock v. FedEx Corp. Servs., lido. 2:17cv-
027806TLP-cgc 2020 WL 2543297, at *1 n.1 (W.D. Tenn. May 19, 20€0%¥]elf-serving affidavits, standing
alone andvithout support in the recortlare nd sufficient at summary judgment. (emphasis addeéifhough
generally this rule applies in the context of affidavits figdblaintiffsin response to motions for sumary
judgment see, e.g.Craddock 2020 WL 2543297, at *1 n.1, the Court will still view this affidavit with
skepticism, given there is no record in this case aside from Campbell's odavaf§upporting her claims.

7
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26(a)(1) disclosures ants filing of the Motion). §eeECF Nos. 64-1, 62.) Although nothing
in the recordsuggests that Defendant Advantage Property was not responsive to discovery
requests, this finding does not change the fact that Plaintiffs have been providechalmost
time to respond to Defendant’s Motion.

The affidavit provided by Plaintiffs’ counsel also satisfies the requinesrod Federal
Rule of Civil Procedure 56(d)The affidavit isnot vague and conclusorgenrra, 538 F.3d
at 420. Resolution of the issues raised by the Motion would also bebgidiedher
discovery. Cf. Maki, 88 F.3d at 367. The affidaviets out in specific detail the additional
information Plaintiffs hope to find with additional discoverge€ECF No. 642 at PagelD
844-46.) This information goes to proving Plaintiffs’ theory of the case, that Advantage
Property was involved in the alleged conspiracy to mislead and defraud Plaintiffespect
to their imestment in Memphis, Tennessee residential properties. Nothing about this case
suggests that the Motion and Plaintiffs’ request for further discovery fahgwvane of the
limited exceptions to the rule that “it is generally an abuse of discretion yoadeule [56(d)]
motion in the absence ahyopportunity for discovery . . . .CenTra 538 F.3d at 420-21.

In summary, the Court finds that Defendant Advantage Property’s Motion for
Summary Judgment is premature. Plaintiffs have not been provided sufficient tespdaad
to the Motion, and discovery with respect to Advantage Property has only just commenced.
The Court finds that additional discovery will aid in the proper resolution of this case.
[I. CONCLUSION

For the reasons set forth above, the CBO&ENIES WITHOUT PREJUDICE
Defendant Advantage Property’s Motion for Summary JudgmeniG&A&NTS Plainiffs’

Motion to Conduct Discovery. Plaintiff must be given an opportunity to conduct discovery in



Case 2:19-cv-02879-JPM-cgc  Document 67 Filed 06/05/20 Page 9 of 9 PagelD 877

this case in order to more properly, and more fairly, respond to Defendant’s Motion for
Summary Judgment.

SO ORDERED, this5thday of June, 2020.

/s/ Jon P. McCalla
JON P. McCALLA
UNITED STATES DISTRICT JUDGE




