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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

GUS’'S FRANCHISOR, LLC
Plaintiff,

CaseNo. 2:20¢v-2372JPM-cgc

TERRAPIN RESTAURANT PARTNERS,
LLC, andMARK DAWEJKO,

N N N N N N N N N N N N

Defendant.

ORDER GRANTING PLAINTIFF GUS’S FRANCHISOR, LLC'S MOTION FOR
CONTEMPT

This cause is before the Court on Plaintiff Gus’s Franchisor, LLC’s (het&inaf
“Gus’s”) Motion for Contempt, filed on June 23, 2020. (ECF No. 29.) Gus’s moves the Court
pursuant tol8 U.S.C. 8§ 401to find Defendants Mark Dawejko and Terrapin Restaurant
Partners, LLC (hereinafter “Tepan”) in civil contempt of Court for violating the Court’s
Temporary Restraining Order (“TRQO”), entered on June 1, 2020, and the Consent Permanent
Injunction, entered on June 15, 2020, when they continued to operate their Greenbelt, Maryland
fried chickenrestaurantn violation of these orders. Sée generallyd.) Gus’s requests a

sanction of $25,000 and an award of attorney’s fees and céb)s. (

Defendants filed their Response on July 10, 2020. (ECF No. 31.) Defendant Mark
Dawejko also filed an Affidavit of Compliance with the Court’s Permanent Inpmain Jae

30, 2020. (ECF No. 30.) Defendants argue that the Motion for Contempt lacks rBest. (
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generallyECF No. 31.) Defendants also move the Court pursuant to Rule 11 to sanction
Plaintiff for bringing the Motion. If. at PagelD 1405.) Gus’s filed a Reply Brief on July 17,
2020. (ECF No. 34.) Gus’s reasserts that Defendants haveowiplied with the TRO and

thePermanent Injunction, and that it is entitled to sanctiolus) (

The Court held a Video Hearing on the Motion on July 28, 203@eNlinutes, ECF
No. 40.) Present were counsel for Plaintiff and Defendants. The Court hesndrigdrom
Defendant Mark Dawejko. Plaintiff put forth no additional prandl rested on its pigearing

filings.

For the reasons set forth below, the Motion for Contempt and Sanct@RNSTED..
Defendants’ request for Rule 11 sanctionrBENIED, Plaintiff's Motionfor contempt having

been granted.

BACKGROUND

Gus’s filed its Complaint on May 22, 20206eeCompl., ECF No. 1.) Gus’s alleges
that Defendants unlawfully used Gus’s trademarks, trade dress, trade setaigpaietary
business information in operating their Greenbelt, Maryland Gus’s franchis&afts
terminated itdranchiserelationship with D&endants on or about May 8, 202(&Geéid. 11—
4.) Plaintiff filed a Motion for a TRO and Preliminary Injunction on May 26, 2020. (ECF

No. 8.)

The Court held a hearing on May 29, 202(Ptaintiff's application for a TRO. See
Minutes, ECF No. 17.) After hearing testimony from Defendant Mark Dawejko the Court
granted the TRO.SeeTRO, ECF No. 20.) The TRf@reventedDefendants from using any
of Gus’s trademarks, service marks, or any “colorable imitation of” Gug’ksmdd. at
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PagelD 660.) The TRO also prevented Defendants from operating their restsufaimvas
“in any way associated with Gus’s World Famous Fried Chicken or its frangfisisens”
among other restrictionsld() Defendants were required to provide an affidavit of

compliance within 15 days of the entry of the TR@I.)(

On June 15, 2020, the Court entered a Cori3emmhanent Injunctioas submitted by
the Parties (ECF No. 26.) Defendants were enjoined from operating as a fGrgthise and
representing the restaurant aSwas’srestaurantandDefendants were required iemove all
Gus'’s proprietary information from ti@reenbelt, Marylandestaurant. (See generaidly)
Defendantsvere requiredo file an affidavit demonstrating compli@with the Permanent

Injunction by June 30, 20201d( at PagelD 675-76.)

On June 23, 2020, Gus's filed its Amended Complaint, alleging that Defendants
continued to operate their restaurant as a Gus’s Fried Chicken fradebpste the TRO and
Permaent Injunction (SeeAm. Compl., ECF No. 29 {1 6-11.) Gualsofiled a Motion for
Contempt, claiming that Defendaraveviolated the Court’'s TRO and Permanent
Injunction. (ECF No. 29.) Defendants filed the Affidavit of Mark Daweykbo asserts tha
Defendants have complied with the Permanent Injunction and provides pictures deingnstra
their compliance with the OrdergSeeAff. of Mark Dawejko, ECF No. 30.) Defendants’
responded to the Motion on July 10, 2020. (Defs. Resp., ECF No. 31.) Plaintiff filed a Reply
Brief on July 17, 2020. (ECF No. 34-1The Court held a Hearing on the Motion on July 28,

2020at which Mark Dawejko testified(Minutes, ECF No. 4].
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Il. LEGAL ST ANDARD

Under 18 U.S.C. § 401, “A court of the United States shall have the power to punish
by fine . . . at its discretion, such contempt of its authority, and none other, as . . .
[d]isobedience or resistance to its lawful writ, process, order, rule, decremmand.” 28
U.S.C. 8§ 401(3). A court may find a party in civil contempt for violating a permanent

injunction. Redken Lab., Inc. v Levin, 843 F.2d 226, 229-30 (6th Cir. 1988). Thecbasi

purpose of a civil contempt order is to ensure prompt compliance with all judgments and

orders of the courtld. at 229;see alsd\N.L.R.B. v. Cincinnati Bronze, Inc., 829 F.2d 585,

590-91 (6th Cir. 1987) (“[T]he power of courts to punish for contenspasniecessary and
integral part of the independence of the judiciary, and is absolutely essential to the

performance of the duties imposed on them by law.” (quoting Gompers v. Buck’s Stove &

Range Co., 221 U.S. 418, 450 (1911)) (internal quotation marksedjh The court may
find a party in contempt to ensure the party’s future compliance with théscontérsor to
compensate the moving party for injuries caused by the nonmoving parties’ honcompliance.

Smith & Nephew, Inc. v. Synthes (U.S.A.), No. 02-2873 MA/A, 2007 WL 9706817, at *6

(W.D. Tenn. Nov. 27, 2007).

“A litigant may be held in contempt if his adversary shows by clear and convincing
evidence that ‘he violate[d] a definite and specific order of the court requinmgphperform
or refran from performing a particular act or acts with knowledge of the court’s order.”

N.L.R.B. v. Cincinnati Bronze, Inc., 829 F.2d 585, 591 (6th Cir. 1987) (quoting SEC v. First

Fin. Grp. of Tex., Inc., 659 F.2d 660, 669 (5th Cir. 1981)). The order cited to by the moving

party must be clear and unambiguous, and any ambiguity in its terms must be construed in a

manner most favorable to the nonmoving pa&geGrace v. Ctr. for Auto Safety’2 F.3d
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1236, 1241 (6th Cir. 1996). The “willfulness” of a party’s noncompliavitie the court

order is not necessary for a finding of civil contempt. TWM Mfg. Co., Inc. v. Dura Corp.,

722 F.2d 1261, 1273 (6th Cir. 1983).

The party accused of noncompliance may avoid a finding of contempt if they can

demonstrate “a present inability to comply with the court’'s ordBofex Watch U.S.A., Inc.

v. Crowley, 74 F.3d 716, 720 (6th Cir. 1996) (quoting Rogers v. Webster, 776 F.2d 607, 612

n.6 (6th Cir. 1985)). The defendants’ inability to comply, however, is “not established by
evidence or [] denials which the court finds incredible in contelxt. {quoting_Maggio v.

Zeitz, 333 U.S. 56, 76 (1948)) (internal quotation marks and alterations omitted). The
defendant must instead “show ‘categorially and in detail’ why he or she is unable ty compl

with the court’s order.”ld. (quoting_Donovan v. Mazzola, 716 F.2d 1226, 1240 (9th Cir.

1983)). “The inability to comply may not be self-induced,” and the “court consiaeis$

such as whether the defendants had used their own resources, asserted their managerial

authority, and demanded the subordinates effectuate the court’s order.” Smith & Nephew

2007 WL 9706817, at *6. “Good faith is not a defense in civil contempt proceedilags.”

If the moving party has met its burden of proving by clear and convincing evidence
that the nonmoving party is in contempt of court, the court may sanction the offending party.
In determining what sanctions are appropriate, courts are guided by the purposeswbtconte
“(1) to coerce the defendant into compliance with the court’s order; and (2) to cateptres

movant for losses sustained.” Dominic’s Rest. Of Dayton, Inc. v. Mantia, NoC3/6B31,

2009 WL 10679457, at *4 (S.D. Ohio May 14, 2009) (citing Gompers v. Buck’s Stove &

Range, Co., 221 U.S. 418, 448-49 (19149¢ alsdWM Mfq., 722 F.2d at 1273 (“[Civil

contempt’s] primary purposes are to compel obedience to a court order and compensate f
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injuries caused by noncompliance.”). When determining whether to impose sanctions, the
court must “use the ‘least possible power adequate to the end propddeaiia 2009 WL

10679457, at *4 (quoting Spallone v. United States, 493 U.S. 265, 276 (1990)). A court may

compensate moving party for the nonmovant’s contempt in the form of a fine payable to the
movant. Id. This fine “must of course be based upon evidence of complainant’s actual loss,”
and the complainant’s “right, as a civil litigant, to the compensatory fine is depenmbant

the outcome of the basic controversy.” United States v. United Mine Workers of Am., 330

U.S. 258, 304 (1947). A court may also require the contemptuous party to pay the
complainant’s attorney’s fees and costs for bringing the mo@i®dM, Mfg., 722 F.2d at

1273.

[I. ANALYSIS

Plaintiff has shown by clear and convincing evidence that Defendants failed to comply
with the Court’'s TRO and the Permanent Injunctidhe declarationsf Wendy McCrory
and Amber Moffit demonstrate that Defendants continued to use Gus’s trademaeks, trad
dress, trade secrets, and proprietary business secrets, despite the entry Gf amel Tire
Permanent Injunction(SeeDecl. of Amber Moffit, ECF No. 32-1see als®ecl. of Wendy

McCrory, ECF No. 32-2.)

Amber Moffit, one of Gus’s Franchisor’s regional operations managergd/ibié
store on June 5, 2020D€cl. of Amber Moffit, ECF No. 32 at Pagel1416, 1 2-3
According to Moffit, the restaurant at issue “continues to operate as thougs [@]Gius’s
restaurant.” Ifl. at PagelD 1416 1 5.) Moffit attached photographs taken at the restaurant on

June 5, 2020, indicating that the Gus’s marks are still in use and the restaurant stilecont
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to operate as a Gus’s World Famous Fried Chicken franchise despite itdriraakbise

status and despite the Court’'s TR@e¢Exh. A, ECF No. 32-1 at PagelD 1420-1426.)
According to Moffit, these photos indicate that the as of June 5, 2028f¢ineling restaurant
was using the Gus’s marks both on the store’s exterior and inteldoat PagelD 1417, § 6
(“Gus’s logo and name are displayed on the door, on the banner outside, on the menus, on the
receipts, on merchandise, and on the uniforms of the employgdsus’s signage had not
been removed or covered as of June 5, 20RD.{(7.) Moffit observed that the restaurant
continued to use Gus’s trade dress, including the interior décor, tables, chairs,eamitur
other items associated with Gus’s franchisgd. 1 9.) Moffit indicates that Gus’s handbooks
were still in the store, and the store was still serving Gus’s food usinguie @oprietary

fried chickenbatter (Id. 118, 10.) Moffit also indicated that a consumer reached out to her
asking why Gus’s was charging a 15% surcharge and why the restaurant was closed on or
about June 5, 2020.(d. 1 16.) This evidence showsat Defendantdid not comply with the

TRO.

Theundated declaration of Wen®§cCrory filed July 17, 2020 further supports this
conclusion. $ee generalfECF No. 33-2.) A June 20, 203@Ip review attached to the
McCrory declaratios supports the conclusion that Defendants’ unlawful trademark use
continued through at least June 20, 2028ve%alother examplesimilarly demonstrating that

Gus’s marks and trade dress continued being displayed at the Greenbelt, Marylanddstore. (

! This is notinadmissiblehearsay evidence. It is not being used for the truth of the matter asserted, but
rather provides evidence of consumer confusion.

2This is also not inadmissible hearsay, for the same reasons provided for in fooiote
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at PagelD 1427-29.) Plaintiff has demonstrated by clear and convincing evidence that
Defendants aren contempt of Court.

Defendantdave failed tqustify their noncompliance with the Court’s Orders. The
testimony of Mark Dawejko supports the conclusion that Defendants did not comply with the
Court’s TRO and Permanent Injunction. Defendants have provided no evidence to
demonstrate that they were unable to comply with the Coudtr® SeeRolex, 74 F.3dat
720. Mark Dawejko testified thddefendats’ Greenbelt, Maryland restaurant continued to
operate with a Gus’s sign displayed abovestioee’s entrancesven thoughhis violatedthe
TRO. Dawejko’sassertion that his lawyers advised him that it was in the best interest of the
store to continue to operate despitedkistence of th& RO does not legally justify
Defendants’ noncompliancédawejko’sassertion that it was in the best interest of the
restaurant and its employees to remain open during the COVID-19 shutdowns does not excuse
Defendants’ noncompliance with the TRO and Permanent Injunction. “[A]dvice of counsel
and goodraith conduct do not relieve from liability for a civil contempt .”. Proudfit Loose

Leaf Co. v. Kalamazoo Loose Leaf Binder Co., 230 F. 120, 132 (6th Cir. X&Esaiso

Singletary Constr. LLC v. Reda Home Builders, Inc., No. 2¢&000374-JPM, 2019 WL

6870351, at *2 (M.D. Tenn. Sept. 16, 2019).

Dawejko’s affidavitdoes nosatisfyDefendants’ obligation to show compliance with
the Permanent Injunction. During the HeariDgwejko testifiedhat several of the photos
provided as proof of compliance weaeken beforehe TRO andhe Permanent Injunction
were entered Dawejko also lacked personal knowledge as to many of the photos provided,
and he testified that the photos were incorrectly attached to his affidaainpliance. (See

Aff. of Mark Dawejko, ECF No. 30see als&ECF Nos. 30-1 & 30-2.) The Court cridlihe
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significant discrepancy between Dawejkaffidavit of compliance and his hearing testimony
against Defendantsendering unreliable much of their proof of compliance.

Because the Court finds that Plaintiff has met its burden demonstrating Defendants
noncompliance with the Court’'s TRO and Permanent Injunction, and because Defendants
have failed to legally justify their noncompliance, the Court turns to the appropriadye
for Defendants’ noncompliancéJudicial sanction# civil contempt proceedings may, in a
proper case, be employed for either or both of two purposes; to coerce the defendant into

compliance with the court’s order, and to compensate the complainant for losagsedu'st

United Mine Workers of Am., 330 U.S. at 303—-@#iig Gompers v. Buck’s Stove & Range,
Co., 221 U.S. 418, 448-49 (1911)). “Where compensation is intended, a fine is imposed,
payable to the complainant. Such fine must of course be based upon evidence of

complainant’s actual loss[.]JUnited Mine Workers of Am., 330 U.S. at 30Befendants

failure to comply with the TRO and the Consent Permanent Injunction from June 1, 2020 to at
earliest June 20, 2020 demonstraleg an award is appropriate to coerce Defendants’
compliance with the Qat's Order. Additionally, as demonstrated by deelarationof
Amber Moffit and Wendy McCrory, Defendants’ noncompliance has continued to cause
consumer confusion, which goes to the heart of the protections afforded to owfestery
and statérademark law.

Plaintiff, as stategupra, requests a sanction of $25,000 plus an award of attorney’s

fees and costs. The Court has no proof before it to support the amount of $25,000. Skyros,

Inc. v. Mud Piel LC, No. 2:16ev-02255STA-tmp, 2016 WL 4031366, at *5 (W.D. Tenn.

July 26, 2016) (basing the amount of the monetary sanction on the approximate value of

merchandise sold in connection with Defendant’s infringement of Plaintiffieitnark). An
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evidentiary hearings set forMonday, September 14, at 9:30 a.nto determine the amount
to be awarded.
V. CONCLUSION

For the reasons set forth above, Plaintiff’'s Motion for Contem@RANTED. An
Evidentiary Hearing is set fdflonday, September 14, at 9:30 a.m.Plaintiffs shall file an
affidavit as toattorneys’ fees and costs witHwurteen (14) days of the date of this Order

SO ORDERED, this 31st day of August, 2020.

/s/ Jon P. McCéd

JON P. McCALLA
UNITED STATES DISTRICT JUDGE
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