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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

ALFONSO CIOFFIETA, et al.
Plaintiffs, CaseNo. 2:13CV-00103JRGRSP
V.

GOOGLE, INC.,

w W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiffs currently allege that Google’s Chrome web browser infringesnsedaims—
claims 43 and 70 of U.S. Patent No. RE 43,500, claims 5 and 67 of U.S. Patent No. RE 43,528,
and claims 30, 38, and 49 of U.S. Patent No. RE 43,529, all of which relate to computer program
products and methods for managing malware downloaded from a neSs®iXt. 180. Google
moves to exclude the opinions of Plaintiffiimages expert, Mwalter Bratic, under Federal
Rule of Evidenc&02 andDaubert. Dkt. 151. Google contends that Bratic’s opinions are
unreliable for three reasorBratic (1) multiplies a royalty rate by an unrelated royalty base; (2)
relies on uraccused ad revenure calculatingthe royalty rate; and (3) improperly apportions
damages to thelagedly-infringing feature of Google Chrome. Google’s motioBRANTED -
IN-PART to the limited extent explained below but otherviEeNIED .

. DISCUSSION

Whenevaluatinga party’s challenge to an opponent’s expert witness, the Court assumes
the role of gatekeeper to ensure the reliability and relevance of the expértistgsDaubert v.
Merrell Dow Pharm., Inc., 509 U.S. 579, 597 (1993&umho Tire Co. v. Carmichael, 526 U.S.

137, 150 (1999). Rule 702 guides the inquiry, providivag a qualified expert ay testify as
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long as his opinion will aid the fact finder and is reliable, i.e., the opinion must stand on
sufficient data, reliable methods, and the facts of the Eas®aubert, 509 U.S. at 590; Fed. R.
Evid. 702(a)fd); see also Micro Chem,, Inc. v. Lextron, Inc., 317 F.3d 1387, 1391 (Fed. Cir.
2003) (“In 2000, Rule 702 was amended in responBatbert and cases applying it.”).

Section 284 of the Patent Act provides that damages for patent infringement must be
“adequate to compensate for th&ingement, but in no event less than a reasonable royalty for
the use made of the invention by the infringer.” 35 U.S.C. §28% statute contemplates that
when a patentee is unable to prove entitlement to lost profits or an establishgdradgal is
entitled to ‘reasonable royalty’ damages based upon a hypothetical tiegdigtween the
patentee and the infringer when the infringement bedamsplay, SA. v. Am. Elec. Sgn Co.,
69 F.3d 512, 517 (Fed. Cir. 199%5Yhile the analysis “necesdarinvolves an element of
approximation and uncertainty, a trier of fact must have some factual basis fermidation of
a reasonable royaltyld.

The partiesn this cag have confinetheir damageddispute taa reasonableoyalty that
the partiesvould havehypotheticallynegotiaedjust before infringemenbegan. Dkt. 151 &3.
Accordingly, both parties must necessarilyacceptthatappioximatinga reasonable royalty
involvesan elemenbf uncertainty.See Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301,
1325 (Fed. Cir. 2009) [E]stimatinga reasonallroyalty is not anexactscience.”Summit 6,
LLC v. Samsung Elecs. Co., 802 F.3d 1283, 1296 (Fed. Cir. 2015). With thaskdrop in mind,
the Courtconsiderssoogle’s thredass for excluding Bratic’'sdamages opinion.

A. Bratic’s Royalty Rate andBase
All royalties have at least two variables: the royalty base and the royat$aate.q.,

Lucent Techs., 580 F.3d at 133®Bratic calculates a royalty rate by estimating Google’s



incrementalevenue for each new Chrome user per year and then multipliestbmental
revenue by both an estimated profit margin and an apportionment figure derivetidrom t
estimated value of the patented inventigee Dkt. 1514 §127-136.To determine the rajty
base, Braticelies on Google’s estimate of the number of users that access Chromday a 7
period.ld. 133. Bratic then multiplies the rate by the base to determaasonable royalty
damagesld. § 142.

Google arguethat Bratic’s calculation is unreliable because Bistioyalty raterelies
onan estimate of incremental revenue derived from new Chrome users, whereaaltyidese
relies on the total number of Chrome users, which may be new or existing users. Dk6-151 a
Google charactees Bratic’s calculation as multiplying “apples with oranges.” Dkt. 151 at 7

The Court sees it differentlit is not at allclear what difference there i$ any, between
incremental revenue derivédm a new Chrome user and incremental revenue derived from an
existingChrome userAs Plaintiffs explainBratic onlyaccounts for Chrome users that Google
itself consides frequent usersSee Dkt. 1514 {11127-141. Google repeats the conclugiuat
new and existing user data are “unrelataddinsists that it is notGoogle’s burden to
demonstrate that Bratic’s reasoning is unso&@eDkt. 178 at 2. BuBratic’s reasoning appears
sound, and absent a reasoned explanation suggesting otherwise, the Court sthmégsess
it. Finally, Google’s arguments regarding the supposedly-inflated amb@itrome users are
not persuasive. To the extent Bratic’s “credibility, data, or factual assumatave flaws, these
flaws go to the weight of the evidence, not taaisnissibility.” See Summit 6, 802 F.3d at 1299.

B. Reliance on Advertisement Revenue
Bratic’s incremental revenue per user, i.e., the revenue value Bratic usestomethe

royalty rate, is based on a moéstimatingGoogle’s revenue from a new usd Chrome. The



revenue is not derived frosales ofChrome itselbecause Chrome is offered to users for free.
See Dkt. 170 at 10-11. Rather, reverattributable to Chromis generated when a user clicks on
an ad that appears alongside Google searcifts@gthin the Chrome browser. Dkt. 13tat
50:11-51:19.

Google argues that Bratic’s reliance on ad revenue is improper because ads@jpeari
search results are “unpatented components” which can only factor into damagedsfdhd a
the patented featurese together “considered to bemponents of a single assembly of a
complete machine, or they together constithigefunctional unit."See Dkt. 151 at 8 (quoting
Rite-Hite Corp. v. Kelley Co., 56 F.3d 1538, 1550 (Fed. Cir. 1995)).

The Court does not agree. Google downplays the relationship between ad revenue and the
Chrome browser. Bratic’s incremental revenue assumption, based on one of Google’'s ow
models for estimating Chrome’s incremental value over other brovgsei3kt. 1514 at
163:16-25, properly takes into account the fact that Google generates more ad reverae whe
user clicks an ad in Chrome versus when a user clicks an ad in another browssr|atsimet
Explorer or Firefoxsee Dkt. 170-3 { 41Bratic does notmproperly includerevenue from an
unpatented product into his calculation. RatBeatic is estimating the revema—albeitnot
traditional sales revendederived from the Chrome browsdio the extent Bratic is
overestimating, “[Mjgorous cross-examination, presentation of contrary evidence, and careful
instruction on the burden of proof are the traditional and appropriate means of atthekiyg s
but admissible evidenceDaubert, 509 U.S. at 596.

Google also contends that Bratic’s usenafementalChromne revenue violates the entire

market value rule because Bratic does not show that the patented feature “driessahe tbr



[the] entire multicomponent product.” Dkt. 151 at 10 (quotingser Dynamics, Inc. v. Quanta
Computer, Inc., 694 F.3d 51, 62 (Fed. Cir. 2012)).

TheCourtis not persuaded. FirsBratic's opiniors doesnotrun afoulof theentire
marketvaue rule. Bratic relies on anotheexpert’s opinion regardig the proportiona value of
the dlegedlyinfringing featureof GoogleChrome. Thipinion is based largelyn Google’s
own maketingbrochure illustratingfour key attributesof Chrome’sdesign: sability, speed,
simplicity, and security. Dkt. 151-1 41-43. Most importantly, #hbrochure explainsthat
“malware andphishing ae huge problensfor users, affected trusnd confidene in theweb.”
Id. at 44. “Malwards very financially driven.It’s all about stealingpasswordsind moving
moneyaround.”ld. In designingChrome, thébrochure acknowledgeshatGoogle“began with
the assumption thgthe user’'sbrowser]jwould getcompromised. [Theser]will eventually
encountemalware.”ld. Thesolution to ths problem, accordig © Google is“sandboxing,”
which preventsa proces&xecutingon a webbrowserfrom affectedlocalfiles or other web
browse processsexecutng in differenttabs.ld. at 45. Sandboxng isthevery featue that
allegedlyfalls within the scopeof the assertealaims.

As far as the Court can tell, Google’s argument is really a prejudiaenarg based on
Rule 403, as opposed to a reliability argument based on Rular 762 entire market value rule
See Dkt. 151 at 10. Google stresses that it would be prejudicial to allow Bratic to showythe jur
Chrome’s totalevenue or profibecausehe allegedly infringing feature only accounts for a
portion of that profitSeeid. Indeed, Google’s argument evidently stems from Bratic’s repeated
references to Googletstal revenue and profit associated with the Chrome browdeat 11.

The Court agrees with Googba this limited pointPlaintiffs are precluded from

presenting testimony or argument regarddwpgle’s total revenue or profit figures basedhan



entireChrome browseiSee Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1320 (Fed. Cir.
2011) (“The disclosure that a company has made $19 billion dollars in revenue from an
infringing product cannot help but skew the damages horizon for the jury, regardless of the
contribution of the patented component to this revenusélalso Fed. R. Evid. 403.
C. EconomicApportionment

To determine the proportional valwf the allegedinfringing featureof Google
Chrome Bratic relies on Plaintiffs’ technical expewho opines thahe relevanteature
accounts for 18.33% of Chrome’s total “technical valsee¢ Dkt. 151 at 12 (quoting expert
report).Google argues that Plaintiffs’ approach relies on the allegettinging feature’s
technical contribution to Chrome, as opposed to its economic contribution. Dkt. 151 at 12-13.

In the contexbf Bratic's opinion, there idlittle difference betweetechnicaland
economiccontribution. Raintiffs’ technicalexpertexplainsthefour key attributesof Chrome,
which arebased largelyn Google’sown marketingdoauments See Dkt. 151-1 a1-43. These
attributesmay be “technical’atributesas Googleinsists,but if theywere notalso“economic”
attributes, Googlevould not haveincluded thenon itsprincipalmarketingbrochure. Seeid.
Bratic thereforedoesnot pluck his apportionmenvalueout of thin air astheexpertdid in ca®s
suchaslLaserDynamics. See 694 F.3d 869.

II. CONCLUSION

Google’s motion (Dkt. 151p exclude iISSRANTED-IN-PART to the limited extent

that Plaintiffs are precluded from presenting testimony or arguragatdingGoogleChrome’s

total profit orrevenudigures Google’s motion is otherwideENIED .



SIGNED this 9th day of January, 2017.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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