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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

SSL SERVICES, LLC,
V.

Case No. 2:15-cv-00433-JRG-RSP

CISCO SYSTEMS, INC.

w W W W W

MEMORANDUM ORDER

Before the Court is a Motion to Transfer Venue to the District of Massachusetts filed by
Defendant Cisco Systems, IncC{sco”). (Dkt. No. 23; “Motion to Transfer”). Also before the
Court is Cisco’s Motion to Compel Amendédfringement Contentions and to Modify the
Docket Control Order. (Dkt. &l 51; “Motion to Compel”).

|. BACKGROUND

This is a patent infringement case broughtSSL Services, LLC (“SSL”) against Cisco,
alleging infringement of U.S. Patent N6,158,011 (the 011 Patent”). The '011 Patent is
entitled “Multi-Access Vitual Private Network” and reies to methods and systems for
establishing secured communications oveopean network between different communications
applications. On July 23, 2015 SSL served Cisab Wmfringement Contentions, per Pat. L. R.
3-1, accusing Cisco’s AnyConnect Secure MobiBglution, AnyConnect VPN, Secure Remote
Access Solution, and SSL VPN productsrdfingement. (Dkt. No. 51-4 at 3).

SSL is a Delaware LLC located in Potom&taryland. (Dkt. No. 23 at 1). Cisco is a

California corporation headquarger in San Jose, Californidd(). Cisco’s website lists offices

! Citations to the docket aCM/ECF page numbers.
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across the United Statéswo of the listed offices are located in Massachusetts and five are
located in Texas.

In 2008, SSL filed a lawsuit in this Court agai@strix Systems, Inc(“Citrix”) alleging
infringement of,inter alia, the '011 PateniSSL Services, Inc. Citrix Systems, IncNo. 2:08-
cv-00158 (E.D. Tex.) (“Citrix Litigation”). Ta Citrix Litigation proceeded through claim
construction, pretrial, trial, and post-trial nastipractice before Judge VWdaand Judge Gilstrap
(also the Judge assigned to this casd¢he Eastern District of TexaSee(Dkt. No. 23 at 9). The
judgment was appealed the Court of Appeals for the FedkefGircuit, where it was affirmed.
SeeCitrix Litigation Dkt. No. 334. The original cortgint in the Citrix Ltigation was filed April
11, 2008, and the Citrix Litigation concluded Martl, 2015, just two weeks before this case
was filed.

. MOTION TO TRANSFER VENUE

Cisco asserts this caséosild be transferred to the d$hiict of Massachusetts per
28 U.S.C. § 1404(a). (Dkt. No. 23). SSL opposeasdfer. After considering the evidence and
weighing the pertinent factors, the Court findatttiansfer is not warranted in this case.
A. APPLICABLE LAW

Section 1404(a) provides that “[flor the conience of parties and witnesses, in the
interest of justice, a district court may transd@ry civil action to any othredistrict or division
where it might have been brought.” 28 U.S.Cl4®4(a). The first stem a Court’s transfer
analysis is deciding “whether thedicial district to which trangfr is sought would have been a
district in which the claim could have been filedri re Volkswagen A@G71 F.3d 201, 203 (5th

Cir. 2004) (‘In re Volkswagen’).

2 Seehttp://www.cisco.com/web/sitsaets/contacts/offices/us.html



If that threshold is met, the Court then aaak public and privat&actors relating to the
convenience of parties and witnesses and the interests of particular venues in hearing the case.
See Humble Oil & Ref. Co. v. Bell Marine Serv., 1821 F.2d 53, 56 (5th Cir. 1963)) re
Nintendo Co., Ltd.589 F.3d 1194, 1198 (Fed. Cir. 200®);re TS Tech USA Corps51 F.3d
1315, 1319 (Fed. Cir. 2009). The private factors hyehe relative ease of access to sources of
proof; 2) the availability of copulsory process to secure the attendance of witnesses; 3) the cost
of attendance for willing witnesspand 4) all other practical gislems that make trial of a case
easy, expeditious, and inexpensivie. re Volkswagen,1371 F.3d at 203n re Nintendo 589
F.3d at 1198jn re TS Tech551 F.3d at 1319. The public factors are: 1) the administrative
difficulties flowing from court congestion; 2) ¢hlocal interest in hang localized interests
decided at home; 3) the familiariof the forum with the law that will govern the case; and 4) the
avoidance of unnecessary problems of conflict wklar in the application of foreign lawn re
Volkswagen,|371 F.3d at 203n re Nintendo 589 F.3d at 1198n re TS Tech551 F.3d at
13109.

The plaintiff's choice of venue isot a factor in this analysidn re Volkswagen of Am.,
Inc., 545 F.3d 304, 314-15 (5th Cir. 2008)n(te Volkswagen 7). Rather, the @intiff's choice
of venue contributes to the daftant’s burden of proving thatehransferee venue is “clearly
more convenient” than the transferor venulml re Volkswagen |I545 F.3d at 315In re
Nintendq 589 F.3d at 1200n re TS Tech551 F.3d at 1319. Although the private and public
factors apply to most transfer cases, “theyrarenecessarily exhaustivar exclusive,” and no
single factor is dispositiveln re Volkswagen 1545 F.3d at 314-15.

Timely motions to transfer venue should tshould [be given] a top priority in the

handling of [a case]” and “are e decided based on ‘the sitwatiwhich existed when suit was



instituted.” In re Horseshoe Entn)’837 F.3d 429, 433 (5th Cir. 2008);re EMC Corp, Doc.
No. 2013-M142, 2013 WL 324154 (Fed. Cir. Jan. 29, 2q@8pting Hoffman v. Blaski363
U.S. 335, 443 (1960)).

B. ANALYSIS

1. Proper Venue

Neither party disputes that both the East&istrict of Texasand the District of
Massachusetts are proper veni@ee(Dkt. No. 23 at 11).

2. Private Interest Factors

a. Relative Ease of Access to Sources of Proof

“In patent infringement cases, the bulk oé ttelevant evidence usually comes from the
accused infringer. Consequently, the place whexeddfendant’s documents are kept weighs in
favor of transfer to that locationlih re Genentech, Inc566 F.3d 1338, 1345 (Fed. Cir. 2009)
(citation omitted). As Cisco’s brief correctly states, “the physical location of documents and
evidence remains an importamictor despite advances in capyiand electronic data transfer
technologies” (Dkt. No. 23 at 123eeln re Genentech566 F.3d at 1345 (igmmg the physical
location of evidence is improper becausaibuld render thisdctor superfluous”).

Cisco represents that some documentdeelto the accused products “are maintained
locally” in Cisco’s Massachusettdfices. To support this contention, Cisco cites the declarations
of Product Manager Peter Davis (Dkt. No. 23-1Bavis Dec.”), Engneering Manager Scott
Goldman (Dkt. No. 23-16; “Goldan Dec.”), and Legal Systeni¥rector Daniel Black (Dkt.

No. 23-14; “Black Dec.”). (Dkt. M. 23 at 12). However, none of tkedeclarations state that any
relevant documents are actually located irsSéachusetts. Instead, both the Davis and Goldman

declarations state that Massachusetts-basea @mployees “regularly save documents to and



retrieve documents from Cisaotentral repository knawas EDCS, which can be accessed from
Cisco’s offices in Massachusettd.Davis Dec. afl 8; Goldman Dec. at T 18ge alsqDkt. No.
23-17 at 1 7). The Black Declaration clarifies ttjfghe central repositoryor Cisco’s technical
documents, a repository calléEDCS,’ is stored on servers locdtat or near Gico’s office in
San Jose, California.” Black Dec. abfThe Black Declaration also states:

Cisco also has other servers for ot#sco documents and databases in other

locations in the United States, includiRgsearch Triangle Park (Durham), North

Carolina, Allen, Texas and Richardson, Tex@hese servers are used to store

specific types of Cisco databases atmtuments, regardless of where those

particular documents are created or tlaithor resides. For instance, a database

called “Teradata” that contains revenudormation is located in Richardson,

Texas. Human resources documentxntracts, and other non-technical

documents are stored in “Documenturmhich is hosted on servers in Allen,

Texas. The servers located in ReseafFdangle Park are used for backup and

data replication of various data sources.
Id. at § 7. The data stored on these servansbe accessed “in any Cisco’s offices.”ld. at 8.
Cisco’s Motion to Transfer does not take aipms on whether the Texas and North Carolina
servers contain potentially relewaevidence. Neither party casts that SSL's evidence is
located in Maryland and Virginiajot in Massachusetts or Tex&ee(Dkt. No. 23 at 13; Dkt.
No. 25 at 19).

Cisco’s Motion to Transfer simultaneouslyges the Court to focus on “the physical
location of documents and evidence” while anguihat the EDCS documents stored on Cisco’s

servers should be imputed to Cisco’s Massachusetts office because employees can remotely

access them in Massachusetts. However, Ciscatsitimt the EDCS documents be accessed “in

% The Davis and Goldman declarations go on to &mployees also have the ability to store
documents locally on their hard drives. Any documents saved locally by [Massachusetts-based
Cisco employees] are located in Boxborough, Melkssetts.” However, neither declaration
states that any documents are in fact savedlypcmly that employees “have the ability” to do

so. To the extent documents ardant saved locally, neither dedion represents that any such
documents are relevant to this case.



any of Cisco’s offices,” including, presumablys offices in Texas. More importantly, the
Federal Circuit has emphasizedittithe physical location of evidence remains an important
consideration in the venue analysis irrespective of the ease with which it can be remotely
accessed; else this factor would be “superfluc8eg In re Genentech66 F.3d at 1345.

Accordingly, Cisco has not shown that anievant documentary evidence is located in
Massachusetts. Instead, Cisco’'scldeations show that the EDCS evidence is stored on its
servers in San Jose, California. Moreovere tBlack Declaration states that “revenue
information” is stored on Cisco’s server Richardson, Texas and various documents including
“contracts” are stored on Cisco’s server in Allen, Téx@ssco’s Motion to Transfer is silent on
guestion of whether the evidence stbron its Texas servers is relevant to this case, but it is
reasonable to assume that some discoverafdemation exists among “revenue information”
and “contracts.”

Cisco’'s evidence housed in California—waihi appears to constitute the most
consequential corpus of evidence for purposkshe venue analysis—is more proximate to
Texas than to Massachusetts and is thereforee meadily accessible in this district. SSL’s
evidence is more proximate to Massachusetts tindiexas, but Cisco’s Motion correctly argues
that “the bulk of the relevant evidence usualtynes from the accused infringer” so the Court
gives less weight to the location of SSL’s evidergeeln re Genentech566 F.3d at 1345.
Finally, Cisco identifies seemingly relevant classes of documents housed in its Eastern District of
Texas servers. Any such evidence is, of cqumeere accessible in this District than in
Massachusetts. Cisco offers no proof that emiglence is actually located in Massachusetts.

Accordingly, the Court finds that the relevantuszes of proof are more readily accessible in the

* Both offices are located in Collin County in the Eastern District of Texas.



Eastern District of Texas than in the District Massachusetts; thifactor weighs against
transfer.
b. Cost of Attendance fWilling Witnesses

“The convenience of the witnesses is probably the single mostrtanpdactor in a
transfer analysis.In re Genentech, Inc566 F.3d 1338, 1342 (Fed. C2009). In assessing this
factor, the Court conders the convenience of the parand non-party witnesses. The
convenience of the non-party witnesses carties greatest weight in the analysigiquatic
Amusement Assoc., Ltd. v. Walt Disney World T84 F. Supp. 54, 57 (N.D.N.Y. 199Q@ke
also 15 Charles Alan Wright & Arthur R. MilleFederal Practice and Procedu&3851 (3d ed.
2012). “A district court should [also] assess thievance and materiality of the information the
witness may provide” but should not require the movant to identify “key witnesses,” or show
“that the potential witness has more thatevant and material information....”In re
Genentech566 at 1343—44.

SSL does not appear to contest the followfagfual assertions rda in Cisco’s Motion
to transfer: (1) “Cisco is not ase of any party or non-party wésses located ifiexas”; (2) “it
appears that all of Cisco’s witeses are located in the Distraft Massachusetts”; and (3) “SSL
and all identified third party witnesses are kechin Maryland or Virgira.” (Dkt. No. 23 at 14—
16; Dkt. No. 25 at 15-16).

SSL does argue, however, that the Easterrriftisif Texas is a more convenient forum
for the identified third party withesses, nonendfom are located in Maashusetts. (Dkt. No. 25
at 15-16) First, SSL argues that the same third party witnesses identified in Cisco’s Motion to
Transfer (the named inventors of the ‘011 Patent representatives of the predecessor company

to SSL) were willing and able to travelttaus district for theprior Citrix Litigation. Second SSL



contends that third party witnesses would inower travel and lodging abs travelling to rural
East Texas than they would traveling to urbddassachusetts, notwithsiding the witnesses’
closer physical proximityo Massachusetts.

Although the Court does not dmunt the relevance of SSLarguments, they are not
sufficient to overcome the uncontested facts: no witnesses are located in this district, Cisco’s
witnesses are located in Massachusetts, andifidenthird party witnesses reside closer to
Massachusetts that to Tex&eeln re Volkswagen,1371 F.3d at 204-205 (“inconvenience to
witnesses increases in direct relationship tcatthditional distance to be traveled”). Accordingly,
this factor weighs in favor of transfer.

c. Availability of Compulsory Procedo Secure the Attendance of Witnesses

The Court may command a person who “resjdis employed, or regularly transacts
business in person” in Texas to attend trialMarshall if she “wouldnot incur substantial
expense.” Fed. R. Civ. P. 45(c)(1)(B). T@eurt also may command a person to attend a
deposition at a location “within 10files of where the person resiiés employed, or regularly
transacts business in personFed. R. Civ. P. 45 (a)(2kee id.(c)(1)(A), (d)(3)(a). Party
witnesses normally do not require compulsorycpss. The Court’s analysis of this factor
therefore focuses on third-party witnessgse In re Hoffman-La Roche, In687 F.3d 1333,
1337-38 (Fed. Cir. 2009).

Cisco’s Motion to Transfer admits that “alhjtd party witnesses] are in Maryland or
Virginia and thus are not subject to the subpopoaer of either the a&ansferor or transferee
forum.” (Dkt. No. 23 at 14). However, Cisco re#tes its argument that third party withesses

will be more inconvenienced traveling to Texlaan they would traveling to Massachusetis.) (



This factor does not focus ontwess convenience; the issuecohvenience was considered and
addressedupra

Because neither this district nor the pragmbdransferee district would have subpoena
power over third party witnessdhijs factoris neutral.

d. All Other Practical Problems that MaKeial of a Case Easy, Expeditious, and
Inexpensive

The parties hotly contest this factor, focusorgthe effect of th@rior Citrix Litigation.
SSL argues that the Citrix Litigation overlaps digantly with the present case: “this Court has
devoted substantial time and resources to become knowledgeable and familiar with SSL and its
'011 Patent family, and issuesrerning that Patent’s interpaéon, validity, infringement, and
file/reexamination history.” (Dkt. No. 25 at 12). S8bntends this Court’s familiarity with the
'011 Patent from the Citrix Litigation is “alohesufficient to deny transfer under controlling
precedent. (Dkt. No. 25 at 11-12y; re Vicor Corp, 493 Fed. Appx. 59, 61 (Fed. Cir. 2012)
(“We have held that the existence of multipledaits involving the same issues is a paramount
consideration when determining whether a transfer is in the interest of justice. ... Judicial
economy may be served even when two relateeschsfore the same court may not involve the
same defendants and accused products.”) (citations omittedg; Vistaprint Ltd, 628 F.3d
1342, 1347 (Fed. Cir. 2010) (“it is entirely withirethlistrict court’s disciten to conclude that
in a given case the § 1404 (agtiars of public interesbr judicial economy can be of ‘paramount
consideration,” and as long as there is plausibfgort of record for that conclusion we will not
second guess such a determination, even ittmwenience factors call for a different result”)
(citations omitted).

Cisco takes the position that any judiciabeomy benefits from th€itrix Litigation are

insignificant: “it has been theeyears since the trial in th@itrix case. That trial involved



different products than this @ and thus none of the esmte regarding the question of
infringement will overlap. It has been almdeur years since claim construction in tGérix
case was completed by Judge Wal@bkt. No. 23 at 18). Cisco alsmntests the applicability of
SSL’s cases—th&icor, Vistaprint and Dell® opinions all involvedco-pending litigation, not
prior litigation that had concluded. (Dkt.oN31 at 2-3). Accordingl Cisco argues “[a]ny
judicial efficiency gained from SSL'’s prior lawsiiit this District is neggible.” (Dkt. No. 23 at
18).

Judicial economy is not “alone” dispositive tbke venue question in this case; the Citrix
litigation is not co-pending and it involved figirent accused products. However, judicial
economy unambiguously weighs agaitransfer. Over the course tife Citrix Litigation this
Court acquired familiarity with the technology of the '011 Patent and construed its claims.
Moreover, although the defendant and accused produetslifferent in this case than in the
Citrix Litigation, there remaitechnical and legal commonalitiestiveen the two cases pertinent
to issues such as infringement and validity. TBaurt's familiarity with the Citrix Litigation,
acquired over approximately seven years, Widlve no small effect on the efficiency and
expedience with which this Court can manage gresent case. Accordingly, this factor weighs
against transfer.

3. Public Interest Factors

a. Local Interest in Having Locabl Interests Decided at Home

Cisco cites no ties between SSL and eifetas or Massachusetts. (Dkt. No. 23 at 19).

Likewise, Cisco cites no conct@on between any ttd party witness and either Texas or

Massachusetts.ld.) As previously discussed, Cisco shaffices in both the District of

>In re Dell Inc, 600 Fed. Appx. 729 (Fed. Cir. 2015) (unpublished).
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Massachusetts and the Easterstist of Texas. Cisco admiitss products are sold throughout
the United Statesld.)

The only local interest Cisco identifies in Massachusetts is the presence of Cisco
personnel who “designed and developed” the accused prodiet)8.The Court has already
taken into account the location of relevant Gipersonnel when assessing the convenience of
witnesses. However, the fact that the produets originally designed and developed in
Massachusetts provides a connection to thatricand weighs slightly in favor of transfer.

b. Administrative Difficultieglowing From Court Congestion

Cisco’s Motion to Transfer observes: “[tlhmost recent Federal Judicial Caseload
Statistics show that the medi time to resolve a case is 9.2 months in the District of
Massachusetts and 9.0 months ia #astern District of Texas, éithe median time to trial in
civil cases is slightlyonger in the District oMassachusetts (27.1 months) compared with the
Eastern District of Texas (25.9 months).” (DKo. 23 at 18-19). Cisc®’statistics cover the
twelve-month period ending Meh 31, 2014. (Dkt. No. 23-13). SSdrgues that more recent
statistics, from the twelve-month period endiMarch 31, 2015, show “the median time from
filing to a civil trial in Massichusetts was 29.1 months, witlmadian average of 30.1 months
over the last six years. In this Court, itsvanly 22.9 months, with a median average of 23.2
months over the last siegrs.” (Dkt. No. 25 at 19).

Irrespective of the statistic used, it is cleaattlhhe time to trial in this District is
somewhat shorter than in the District of Massachusetts. However, the difference is not large, and

this factor therefore weighs only slightly against transfer.

® Cisco also represents that “documents relet@rthis dispute” are located in Massachusetts,
but again cites no evidencegopport this contention.
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c. Familiarity of the Forum With the Law that Will Govern the Case and
Avoidance of Unnecessary Problems of Confif Laws or in the Application of
Foreign Law

Neither party cites anything relevant to this éagbther than this Qurt’s familiarity with
the Citrix Litigation, which has e#¢ady been accounted for). (Dkt. No. 23 at 19; Dkt. No. 25 at
20). Accordingly, thidactor is neutral.

C. CONCLUSION

A motion to transfer venue should only gented upon a showing that one venue is
“clearly more convenient” than anothdn re Nintendo Cq.589 F.3d at 1197n re Genentech
566 F.3d at 1342. Here, two factors favor trangtere only slightly), three factors oppose
transfer (one only slightly),ral two are neutral. After weighg the evidence as a whole, the
Court finds Cisco has not shown that the DistattMassachusetts would be a “clearly more
convenient” forum for thiditigation. Accordingly, Ciso’s Motion to Transfer i®ENIED.

[ll. MOTION TO COMPEL

Cisco moves to compel SSL to supplement its Patent Local Rule 3-1 infringement
contentions, arguing that the disclosures in SRads L.R. 3-1(c) chart are insufficient. (Dkt.
No. 51). Cisco also moves significantly extentiall deadlines in the Docket Control Order to
account for SSL’s allegedly deficient disclosur&or the following reasons, the Court holds
SSL’s disclosures are sufficient under the Ldvalles and denies Cig's requested relief.
A. APPLICABLE LAW

The local rules of this district require a pactaiming patent infringment to serve on all

parties “[a] chart identifying szifically where each element efich asserted claim is found

" “Cisco requests that the dates in DCO bereded by the equivalent amount of time that passed
from the original service of éhdeficient Infringement Contenns on July 23, 2015 to the date
that SSL provides the amended Infringent Contentions.” (Dkt. No. 51 at 18).
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within each Accused Instrumentality.” Pat. LR1(c). The purpose of Rulg1 is to “require
parties to crystallize their theories of the case aarthe litigation so as to prevent the ‘shifting
sands’ approach to claim constructiokéranos, LLC v. Silicon Storage Tech., |nt97 F.3d
1025, 1035 (Fed. Cir. 2015) (citations omitted).

Rule 3-1 contentions “must lweasonably precise and detailed to provide a defendant
with adequate notice of the plaffis theories of infringementput] they need not meet the level
of detail required, for example, on a twom for summary judgment on the issue of
infringement.”ROY-G-BIV Corp. v. ABB, Ltd63 F. Supp. 3d 690, 699 (E.D. Tex. 2014). “The
Rules do not require the disclosure of specific ena® nor do they require a plaintiff to prove its
infringement case. . . . Infringemtecontentions are not intendedrexuire a party to set forth a
prima faciecase of infringement and ieence in support thereof2ON Corp. IP Holdings, LLC
v. Sensus USA IncCase No. 6:09-cv-116, Dkt. No. 122 at 4 (E.D. Tex. Jan. 21, 2010).
“Infringement contentions are not intended to &sia forum for argument about the substantive
issues but rather serttee purpose of providing notice to thefBedants of infringement theories
beyond the mere language of the patent claiviotion Games, LLC v. Nintendo C&ase No.
6:12-cv-878, Dkt. No. 303 at 4 (E.D. Tex. Apr. 16, 2015) (citimex Techs. Inc. v. Belkin Int'l,
Inc., 628 F. Supp. 2d 703, 713 (E.D. Tex. 2008)).

B. ANALYSIS

1. Patent Local Rule 3-1(g)

The parties contest the importdaapplicability of Patent Loc&ule 3-1(g). At the outset,
the Court notes that Rule13g) is inapplicable to thparties’ presnt dispute.

Patent Local Rule 3-1(g) mot, strictly speaking, a Local Ruof the Eastern District of

Texas. Instead, Rule 3-1(g) is an addenduthdd_ocal Rules provided in the Sample Discovery
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Order for Patent Cases Assigned to Juggdney Gilstrap and Judge Roy Pa§fule 3-1(g) is
present in the Agreed Discovery Order entered in this case:

P.R. 3-1(g):If a party claiming patent infringement asserts that a claim element is

a software limitation, the party need raimply with P.R. 3-1 for those claim

elements until 30 days after source cdde each Accused Instrumentality is

produced by the opposing party. Téafter, the party claiming patent
infringement shall identify, on an element-by-element basis for each asserted
claim, what source code of each Accusestrumentality allegedly satisfies the
software limitations of the asserted claim elements.

(Dkt. No. 42 at 2-4).

Rule 3-1(g) is designed to ameliorate thwmitjue challenges” presem some software
cases, in which a plaintiff requires access tore® code for the accused products in order to
comply with its disclosure obligations under Rule 33&eAm. Video Graphics, L.P. v. Elec.
Arts, Inc, 359 F. Supp. 2d 558, 560 (E.D. Tex. 2005).iffeoke Rule 3-1(g), a party must
“assert[] that a claim element is a softwareit@ton” in some overt way, preferably in its
infringement contentions. The party invoking Rul&(g) need not comply with Rule 3-1 for the
limitation(s) that it has asserteae software limitations, but rausupplement its infringement
contentions within 30 days ofdlproduction of source code to keats contentions compliant.

Here, SSL did not invoke rule 3-1(g) whersérved its infringement contentions, and it
argues it “has alreadgrovided contentions that complyittv P.R. 3-1.” (Dkt. No. 59 at 5).
Moreover, Cisco’s source code aaps to have been availabla September 30, so the 30-day

deadline has long since lapsed. (Dkt. No. 54 at 18 n.48). Accordingly, Rule 3-1(g) is not

applicable’

8 Available at: http://www.txed.uscourg®v/cgi-bin/view _document.cgi?document=22243

® SSL is not necessarily precluded from amendisgnfringement contentions to cite source
code. Although SSL cannot amend its contentionsfasght pursuant to Rule 3-1(g), it may
nevertheless seek leave of Court to athBy showing good cause. Pat. L.R. 3-6(b).
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2. SSL’s Infringement Contention Chart

Because Rule 3-1(g) does not applye thnly remaining question is whether SSL'’s
contentions comply with the disclosure requiretaant Pat. L.R. 3-1. Cisco argues there are two
classes of deficiencies in SSL’s contentionsscGipreviously requested clarification of these
alleged deficiencies, and SSL responded by statsngontentions are sufiiently detailed and
complete. (Dkt. No. 51 at 6).

a. Shim and Session Key Limitations

First, Cisco argues “SSL has not provided any angtion or theory of infringement for
a key limitation that appears in eyeksserted Claim: that a ‘shinmust be arranged to ‘cause’
the generation of a ‘sessiéey’, among other things.ld. at 4). Cisco says SSL’s contentions
rely on nothing more than “part[ing] back the claim language” and “six pages of unexplained
block quotes.” Id. at 5). According to Cisco, “There ig@tal absence of explanation or analysis
of how any alleged ‘shim’ generates a ‘sessioyi keresponse to intercepting function calls and
requests for service.1d.).

In some circumstances it may be necessagufpply analysis or meative to provide the
accused infringer with sufficient notice of the pldirg infringement theories, but that is not the
case here. The evidence cited in SSL’s contentspesks for itself byepeatedly identifying a
“shim” and a “session key” by name; there isamabiguity about which structures SSL contends
satisfy these claim elemenSee, e.g(Dkt. No. 51-3 at 2—7) (citedvidence for this limitation
refers to a “shim” at least eleven time¢Dkt. No. 51-5 at 8-58) (cited evidence for this
limitation refers to a “sessidiey” at least five times).

Ultimately, Cisco’s quarrel is about the sulpsta of SSL’s infringement theory, not the

adequacy if its disclosure: “Cisco explainedS6L, the ‘session keyjenerated and used in
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Cisco’s Accused Instrumentalities is genedateng before any alleged ‘shims’ have any
involvement or function in establishing a virtyalvate network, and so there can be no causal
connection between any alleged ‘shim’ and the g of a ‘session kg™ (Dkt. No. 51 at 6).
But infringement contentions “are not meant to provide a forum for litigation of the substantive
issues.’Linex Techs.628 F. Supp. 2d at 713. Cisco’s dissgnents with the factual accuracy or
legal correctness of SSL’s theories have naribg on the sufficiency of SSL’s contentions.
SSL’s contentions identify the structures in the accused products that it contends satisfy these
claim elements. Whether Cisco believes this coresta “viable infringement theory” is of no
moment.
b. Multi-Tier Virtual Private Network

SecondCisco argues that SSL has not identified the structures corresponding to the three
layers or tiers of the claimetulti-tier virtual prvate network” “(1) ‘applications level
encryption and authentication software’ or applcations program’ (the highest layer); (2)
‘lower level set of commnications drivers’ (théowest layer); and (3) @him’ (the middle layer
that sits between the other two layers).” (OKb. 51 at 7). Here, Cisco’s dispute with SSL is
transparently one of substance and not of dssrks—Cisco states that SSL has identified the
same structures as satisfying multiple limitations and argues that this infringement theory is not
legally viable. [d. at 15) (“SSL appears to be alleging that the ‘Transport Layer Security’
(‘TLS’) protocol somehow satisfielsoth the required highest lay@pplications’ software and
the claim’s middle layer ‘shim.’ ... SSL alsppears to be generally alleging that a so-called
‘virtual adaptor driver’ can sorhew be both the alleged middleyé& ‘shim’ and the lower layer

‘set of communications drivers.”). Cisco aegpithis theory “makes no sense” because “the

claims require different thgs at different layers.’lq.).
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Whether the same structure can satisfy multiple limitations is a substantive legal issue—
that Cisco can articulate its substantive disagreements with SSL’s theory demonstrates that Cisco
is on notice of SSL’s theory “beyond the mere language of the patent cMoticn Games
Dkt. No. 303 at 4. This is vétt the Local Rules require.

C. CONCLUSION

The Court finds that SSL’s contentions compiyh the disclosure requirements of Patent

Local Rule 3-1. Accordingly, Gco’s Motion to Compel iDENIED.

SIGNED this 24th day of February, 2016.

%SQMJL_

ROY S. PAWYNE
UNITED STATES MAGISTRATE JUDGE
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