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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION
CYWEE GROUP LTD.,
Plaintiff,
V.
SAMSUNG ELECTRONICS CO. LTD. anc

SAMSUNG ELECTRONICS AMERICA,
INC.,

Case N02:17CV-140\WCB

w W W W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the CourarePlaintiff's Motion for Leave to Supplement Expert Reports to Include

Third-Party Discovery Dkt. No. 176,and Defendants’ Motion to Strike Plaintiff's Untimely

Supplemental Infringemer@harts Dkt. No. 187. On October 24, 2018, the Court held a hearing

on various motions in this case, including the two motions referenced abftbeeconsidering the
arguments made in the parties’ briefs and during the hearing, the GRANTED Plaintiff's
Motion for Leave to Supplement Expert Reports to Include TRady Discoveryand DENIED
Defendants’ Motion to Strike Plaintiff's Untimely Supplemental Infrimgat Charts The Court
ruled on the motions in open court and notedd@sionsn a minute order issued on October 26,
2018. Dkt. No238 at2. This memorandum opinion and order details the reasons for the Court’s
rulings on those two motions
I. Governing Legal Principles

Although the procedural posture of the two motions and the background facts pestinent t

each aresomewhat different, the isstuiexe similar. In the motion filed by the defendants

(“Samsung, the issue isvhether the Court should permit the plainfif€yWee”) to amend its
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infringement contentions after the deadline for serving infringement ntamte has passed.
Samsung’s motion is addressed to CyWee’s effort to amend its infringeom@htoons to add a
theory thatsome of the accusetivices use a Samsung algorithm to implement their sensor fusion
functionality, rather than an Android algorithm, as CyWee had init@htended.

In the motion filed byCyWee the issue is whether the Court should grant awweek
extension of the period for filing expert reporithe necessary effect of granting Cy&éemotion
however,would be to allow CyWee to pursue a theory of infringement that wa s initial
infringement contentiorsthetheory that some of the accused devicesau@ealcomnalgorithm
to implementtheir sensor fusion functionality, rather than Android algorithm, asCyWee
initially contended in its infringement contentions. Because permitting the filiegpzrt repod
incorporating a new theory of infringement would require the service of inBimgement
contentions, the Court treats CyWee’s motion as addressing both the date for isemexpgrt
reports and the deadline for serving amended infringement contentions.

The Discovery Order entered in this casevided that the plaintiff need not comply with
the requirement in the local rules to file infringement contentions for claim elemeittsgre.
software limitation “until 30 days after the source code for each Accused lesiiiity is
produced by the opposing party.” Dkt. No. 35, at 2. The parties dispute whaputise codes
for the various accused products in this case were produced. Samsung argunes Shatce
code for the Samsurgjgorithm products was produced as early as March 23, 2018, and the
source code for the Qualcorraigorithm products was made available as of July 25, 2018.
Under Samsung’s theory, because the amended infringement contentions were not darved wit
30 days of those dates, the amended infringement conteat®umtimelyandthe extension of

time far filing expert reports should not be granted. CyWee contends that the souréerdbde



Samsunglgorithm code was not produced for inspection until August 14, 2018, and that the
amended infringement contentions, which were served on September 1pw2048herefore
timely. Even ifa fully searchable version of Samsung-algorithm code is regarded as having been
producedas early as July 30, 2018, CyWee contends that the period of delay is short and
excusable in light of the need to confirm whether ghaper files were included in the source
code that was being produced. As for the Qualceatgarithm source code, CyWee contends
that while Qualcomm produced the relevant source code on July 25, 2018, CyWee required a
deposition of a Qualcomm represemntatto facilitate the efficient production and identification
of relevant information. Given that the only date available for the deposition wabeD&,
2018, the request for an extension of time for filing expert reports (and the acgumypaquest
for leave to fileinfringement contentiongeflecting the contents of the expert report) should be
granted.

Coutts in this district apply a non-exclusivdist of fadors when consieling wheher to
grant leave of court permitting a party to amend its infringeraemvalidity contentions afte
the deadline for serving thosententionshas passed.Those factors are: (1) the length of the
delay and its potential impact on the judicial proceedir@gjsthe reason for the delay, including
whether it was within the reasonable control of the movant; (3) whether the offeradipgvas
diligent in seeking an extension of time, or in supplementing discovery, aftegadaneed to
disclose the new matteecame apparent; (4) the importante¢he paticular matter, and if vital
to the case, whether a lesser sanaotionld adequately address the other factors to be considered
and also deter future violations of the court’s scheduling orders, local rules, and therfdder
of procedure; and (5) the danger wifair prejudice to the nemovant. SeeSycamore IP

Holdings LLC v. AT&T Corp.No. 2:16¢v-588, 2017 WL 4517953, at *2 (E.D. Tex. Oct. 10,



2017);Allure Energy, Inc. v. Nest Labs, In84 F. Supp3d 53854041 (E.D. Tex. 2015)Tyco
Healthcare Grp. LP v. Applied Med. Res. Cordo. 9:06cv-151, 2009 WL 5842062, at *2
(E.D. Tex.Mar. 30, 2009)Computer Acceleration Corp. v. Microsoft Cqrg81 F. Supp. 2d
620, 625(E.D. Tex. 2007)see alsolech Pharmacy Servs., LLC v. Alixa Rx L.IN®. 4:15cv-

766, 2017 WL 3283325, at *2 (E.D. Tex. Aug. 2, 20(sgne principles applicabléo wheher

to strike or permit amendment of invalidity contentignshascape, Ltd. v. Microsoft CorgNo.
9:06-cv-158,2008 WL 7180756, at *2-3 (E.DTex. May 1, 2008)same). With respect to the
issue of diligence, thiburden of proof is on the party seeking leave to establish diligence, rather
than on the opposing party to establish lack of diligen@2 Micro Int’l Ltd. v. Monolithic
Power Sys., Inc467 F.3d 1355, 1366 (Fed. Cir. 2006).

After carefully considering the circumstances leading to the dispute @y¥fee’s
amendment oits infringement contentionand the request for an extension of the date for filing
expert reportsthe Courtmakes the following findings

1. With respect to the Samsuaggorithm products, given the considerable confusion over
the production of the pertinent source code, CyWee was justified in concluding that it
was not until Samsung’s offer to produce its sowode as of July 302018, at the
earliest, that the 3Bay period for amending its infringement contentions began to run.

Thus, the filing of the infringement contentions with respect toSti@sungalgorithm

products, which occued on Septembdi0, 2018 wasat mostdelayedl2 days

2. With respect to the Qualcomailgorithm products, the source code was producehliyn

25, 2018. Accordingly,any delay in amending the infringement contentions with regard

to the Qualcomm algorithm products was, at m@&,days However, theCourt

acknowledgesCyWee’s representationthat without a deposition of a Qualcomm



representative, CyWee was unable tontdg relevant information in the source code
until October 2, 2018.

. The short periodsf delay at issue in this caBave had no materiaimpact on the judicial
proceedingsas a date for trial has not yet been set and other deadlines have not been
adversely affected by the delay.

. The background circumstances that led to the delay in amending the infringement
contentions are attributabl® CyWee’s lack of informatior—or at leastits lack of
recognitior—that some of the accused devices were using a Quadcalgorithm for

their sensor fusion technology atitht others were using a Samsung algorithm, which
was contrary toCyWee'’s prior understanding Whether that misunderstanding was
chargeable t€CyWeeand thus thdong period between the service of CyWekiial
infringement contentions and the service of its amended infringement contemiens
under the reasonable control ©@§Weeis a difficult issue TheCourt has resolved that
issue by determininthat CyWee’smisunderstanding was reasonable and tifa delay

was therefore not reasonably chargeabléyd/ee.

. While CyWee delayed for a period of time in seeking accesQualcomm and
Samsung’s socge code, that delaywas not the result of unreasonable lack of diligence.
Once the need to amend the infringement contentions becameCgféaeewas diligent

in conducting the discovery that ultimately leml CyWee’samending its contentions
even though tat process took several months to complete.

. The amendment of the infringement contentions is important to the case, as it appears

thatthe effect of denying aamendmentvould be thaCyWee’'sclaimsas to the devices



using the Qualcomm and Samsung algorithms wiaild at least in this proceedingr

would be significanthcompromised.

7. The prejudice tdcSamsungresulting from the delays is minimal. While amending its
infringement contentions allonSyWeeto proceed on portions of the case that might
otherwise be barred, the loss of an opportunity to benefit frahwindfall does not
constitute prejudice t&amsung. The only prejudice tdGamsungthat the Court can
perceive is thédurden ofsupplementingts expert reporbn infringement to address the
Qualcomm and Samsunglgorithm theories of infringement. The Court doesnegard
that burdenas constitutingsevere or unfair prejudicas Samsung has long understood
that its products contain codeoin those sources and has understood for months that
CyWee has been seeking the discovery needed to prove its case as to those products.

Il. Factual Background

To assess the reasons for vaeousdelays in the discovery process and to asSg¥gee’s
diligenceduring that periodt is necessary to examine the timeline of the discovery proceedings in
some detail.

CyWeeoffered evidence thait conducted negotiations wilamsungdr a period of about
six monthsbefore filing suit. During those presuit negotiationsCyWee presented Samsung with
claim chartsshowing why CyWee believetiat Samsung’s products infringdtetpatentsn-suit.
CyWee's presentations, according to its evidence, cited Samsung¥ Asdroid sensor fusion
code in the products at issuén response to those claim cha&msung did not deny that its
producs used Android sensor fusion code, nor 8amsungstate that it used some code othentha
Android sensor fusion coddkt. No. 2061, atf12-4. Samsundhasoffered no contrary evidence

on that point.



After suit was filed,CyWee served its initial infringement contentions on July 12, 2017
accusing 15 Samsung products of infringement. CyWee subsequently sereadedm
infringement contentions thadded threenew products. After Samsung moved to strike the
amended infringement contentions as untimely, Dkt. No. 41, CyWee moved fotdemwend its
infringement contentions, Dkt. No. 44. The Court granted the motion for leave to ameénd
denied the motion to strike. Dkt. B8 and 63.

Samsung made its initigiscoverydisclosures in August 2017. Those disclosures listed
individuals at various companies that were identified as “[t}pedty provider[s] of accused
hardware and software components,” and that those individuals were “[khgeable about
sensors and sensor fusion algorithms used in accused prodik&."No. 2152, & 7-8. In
October 2017, Samsung responded to on€yWee’s interrogatoriefinterrogatory n. 21) by
stating thathe “algorithm processing chip” for several of the accused dewassmanufactured
by other companies, including Broadcom and Qualcomit. No. 1763, at 42.

In January 208, CyWee requested various items of discovery from Samsung, including all
source code documentation for the accused products “related to the Halitgtiaccused in
CyWee’s infringement contentions in this case.” Dkt. No-268t 4. On March 9, 2018, CyWee
followed up with a further requetpparently an orakquestthat Samsugpmake its source code
available for inspection. DkiNo.187-1, § 7. Dkt. No. 18710, at 1

Samsung replied to that request by statima the source code for its accused products
would be made available for inspection in its offices in Atlanta startingamch 23, 2018.Dkt.

No. 18710, at 1. At that time,along with a considerable volume of other discovery materials
Samsungproducel a spreadsheethat listed, among other information, the “sensor fusion

algorithm” for various Samsung productsThe column headed “sensor fusion algorithm”



contained various entries, includitigting “Qualcomm” for certain products ardting “SEC
[Samsung Electronics Company]” for otheidkt. No. 197-2.

CyWee advised Samsung that its expert wouldviadahle to examine theosirce code on
May 8 and 9, 2018. At thaime, a team from CyWee traveled to Atlanta to begin examining the
source code. They had difficulties in doing so, however. According to CyWee (ahditied by
Samsung)pnly a small portion of the source code for only a small subset of the accusedsproduct
was made available at that time. When Samsung provided more code theyn€xMdae’s team
discovered thahe codewas stored on an external drive that was not indexed, frequently locked up
during review, and could not be searched to determine ilnefienctions related to sensor fusion
were located Dkt. No. 2062, at{16-7, 12.

Over the next several days, the parties negotiated over the productmmsir$)’s source
code material. On May 11, Samsung stated that CyWee “should have beerhatvargh of the
relevant source code would be with third partigsecauseSamsung’s discovery responses
“provid[ed] more than adequate information for CyWee to have discerned that ahahg
accused products use a thparty algorithm processing chip and a thpalty algorithm.” Dkt.

No. 1765, at 89. In support of that contention, Samsung pointed to its initial disclosures in
August 2017 and its response to interrogatary2d submitted in October 201 TTCyWee disputed

that the August disclosures or the October interrogatory response had/yeg Gy notice that the
algaithms in many oSamsung’'siccused products were produced by others and that the code was
not in Samsung possessianlid. at 7-8.

On May 15, Samsung disclosed that the thpedties in question had never provided
Samsung with the relevant source cadd that Samsung did not have possession of thepity

source code that CyWee was seeking. Samsung advised CyWee that io oldamtthat code



CyWee would have to seek it through discovery directed to the third pddied.7. On May 17,
2018, Samsung offered to request that the third parties provide theirescode to CyWee;
Samsung made such a request to Qualcdmymletter but Qualcomm did not respond to
Samsung’s letter, and CyWee was unable to obtain access to the Qualcomntedeatdhat
time.

On May 21, CyWee emailed Samsung, raising multiple questions regdndingview of
Samsung’s source cadecluding the sensor fusion code. Dkt. No.-2@ On June 5Samsung
responded to CyWee’s May 21 inquiry. With regard to theastihhat Samsung confirm that the
Android sensor fusion codgasthe same as the code Samsung dleeady produced, Samsung
replied thathe Android sensor fusion code is not used in Samsung products. Dkt. NIG,246
23. CyWee respondeby insistingthat Samsung could not deny that the Android sensor fusion
algorithm was included on some of the accused dewoes Samsung had previously produced
that code in response to a discovery request.

During June 2018, the parties exchanged emails regarding the production ofittemtper
source code. CyWee noted that some of the information it had received from Gdradireen
inconsistent, and it requested that Samsung clarify its responses onpthiise Samsung
responded that CyWee’s continuing requests for access to the pestoerd code were “both
expansive and vague.” Dkt. No. X46at20-23.

In response to CyWee’s further objections to the state of Samsung’s productisan§am
on July2, 2018, explained that it had provided CyWee with a complete copy of thetsionsof
its internally developed sensor fusion algorithms. Samsung explaigethé Android algorithms
“are not used in any of the accused products (they are ‘dead’ or inactiveé dokie)No. 1764, at

19.



CyWee responded the next day that Samsung had not produced the code that replaced the
functions of the “dead” Android code or the names of thdiagns containing that code.
CyWee also requested that Samsungide 30(b)(6) witnesses be prepared to testify about
Samsung’s i¥house apjcationsthat purportedly perforedthe sensor fusion function and about
Samsung’s allegation that the Android code on its accused products was “deadt’1819.
Samsung regmded that its withesses would be prepared to address those questions in their
depositions scheduled for late July and early August in Korea.

On July 3, Samsung proposed to make available for CyWee’s insptwicource code
for various products that used the internally developed Samsung sensor digooithm.
Samsung offered to provide that material for inspection in local coumdites in Tyler, Texas.

Dkt. No. 18714.

Beginning onJuly 26, CyWee took the deposition of Dr. Gongbo Moon, Samsung’'s
corporate representative on topics related to the sensor fusionhaigouised in the accused
products. Dr. Moortestified that the source code in each accused product was modified to
circumvent the Android sensor fusion code in favor of Samsung’s lgentam or a thirdparty
algorithm. DHK. No. 20614. During the deposition period, on July 30, Samsung advised CyWee
that as of that date fully searchable version of tls®urce code for the devices using the Samsung
sensor fusion technology was available for inspection in Tyler, TexasND. 18715.

Based on Dr. Moon’s deposition, on July 8yWee requestedssuranceBom Samsung
that certainspecific source codevas produced The requestedource codencluded files for
Samsung’s “SensorService.cpp,” the file that, according to Dr. Moonbéaad modified to run
Samsung's own sensor fusion algorithm or a tpmdy algorithm, rather than the standard

Android code. Dkt. No. 20&5; Dkt. No. 20614 (65:1118).
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On August 10, Samsung confirmed that the requested source code, includgspgdifie
files requested by CyWewould be available for review. On August 14 and 15, CyiNgeected
that source code. Twenggven days later, CyWee served supplemeérftaigement contentions,
in the form of claim charts, for three of Samsung’s accused products. @K8K at 4.

In the meantime, with respect to CyWee’s efforts to obtain source cladi@geo the
Qualcomm sensor fusion algorithrualcomm failed d respond to Samsung’s request that it
produce its source code to CyWee. Accordingly, on May 31, 2C038Vee subpoenaed
Qualcommfor that material. On June 15, 2018, both Qualcomm and Samsung filed objections to
the subpoena. The parties then engageegotiations over the subpoena.

After extended negotiations, Qualcomm produced sourcearodigy 25 which CyWee’s
expert reviewean August 6 However,CyWeesubsequenthadvised Qualcomm that its expert
had not been able to locate key operations within the source code. Dkt. Nb7/.1¥@hen
Qualcomm responded on August 17 that it was not willing to volunteer any more imbormat
about the source cod€yWee promptly served Qualcomm with a deposition subpoend.
Qualcomm initially objected tohe deposition subpoena, but ultimately agreed to submit to a
deposition. Because Qualcomm’s expert was not available until October & pbsition was
scheduled for that day. It was at that point that CyWee miovdeave to file a supplement to its
expert report in order to incorporate the information regarding tha&cQmm sensor fusion
algorithm. Dkt. No. 176.

[11. Discussion

Of the nonrexclusive list of factors the courts in this district consider when detegninin

whether togrant leave of courpermitting a party to amend its infringement or invalidity

contentions after the deadline for serving those contentions has passed, this Couwdinds t
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factors critical to the disposition of these motionkether there was a good reason for CyWee’s
delay in amending itsnfringementcontentionsand whether CyWee showed reasonable diligence
once the need to amend its contentions became appaBased on the timeline of events and the
findings supported by the evidence proffered by the parties, the Cours dnawfollowing
conclusions

First, although CyWee could hageughtto review the Samsung source ca@dehe outset
of the case, or after the initial disclosuresAugust 2017, the delay in requesting access to the
source code until January 2018 was not unreasandlbiat is sgarticularly in light of CyWee’s
belief (not corrected by Samsung at any point during thesytenegotiationy that all of
Samsung’s devices ran the Android sensor fusion code.

Second, the delay between the time that Samsung made the source code asatéble
March 23, 2018, and the time when CyWee’s team traveled to Atlanta to examinddheas not
unreasonable, particularly given the limited availabilitCgiVee’sexpert.

Third, the effort to examine the code Adlanta was unsuccessful; while it is not entirely
clear why that effort did not succeed, CyWee’s account ishieatode was largely inaccessible,
incomplete, and not indexed, and Samsung has not specifically rebutted that contdaiQmuit
therefae concludes that it was not unreasonable for CyWee to attempt to obtaiss &0
Samsung’s source code in other ways.

Fourth,the facts relating to Qualcomm do not suggest a lack of diligence oneZy/pset.
When CyWee discovered that Qualcomm was involved with the sensor fusion technology in
Samsung’s devices, CyWee requested assistance from Samsung in obtaaicogn@is source

code for that functionality. Samsung wrote a letter to Qualcomm requésticgpperation, but

! As noted abovehe otherfactors(i.e., length of dely, importance of the matter,dan
danger of unfair prejudicall clearly point in favor of CyWee.
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that was the limit of Sasung’s cooperation in obtaining Qualcomm’s assistance. Moreover, when
CyWee served a subpoena on Qualcomm for the information, Samsung impeded LCyWee’
discovery effortoy objecting to the subpoen&btaining information from Qualcomm turned out

to be aslow process, a fact that cannot be laid at CyWee’s doorstep. Although Cy\iVely act
sought Qualcomm’s cooperation as early as June 2018, Qualcomm did not psdaaec code

until the end of July. And even then, CyWee needed information from alddgeable
Qualcomm witness to understand the functioning of the source code, and Qualmbnot make

that witness available until October 2, 2018. Under these circumstarc€gtt findsothing to

fault in CyWee’s conduct with regard to the Qualcoristovery, at least once CyWee focused on
the fact that some of the devices used a Qualcomm algorithm to perforeeriker fusion
functions rather than the Android algorithm.

Fifth, with respect to those devices that used Samsung's own tbede,were various
indicationsfrom Samsung, beginning with the March 23, 2018, spreadsheet and continuing into
May and June of 2018, that the Android code was not the operative code in Samsung’s devices
CyWee might well have garnered from those disgles that Samsung was not using the Android
code as the basis for its sensor fusion technology. However, perhapsebiéeeas confused by
the fact that the Samsung products still contained the Android code, GlidVeet recognize at
that time that théndroid code was irrelevant to the sensor fusion function in Samsung’s products.
Therefore it was notclear to CyWee until July 2, 2018, that the Android code in those devices was
“dead.” At that point,CyWee sought to obtain access to pertinent pataii®amsung’s internally

developed code, and access was ultimately promised on July 30, 2018. Aé#ingbt

2 The Court does not regard the August 2017 initial disclosures or the October 2017
interrogatoryas being sufficiently specific to put CyWee on notice that the Android algorithm
was not used in Samsung’s accused pcixd
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confirmation by August 10 that the Samsung code contained all the &e@yfiee was seeking,
CyWee promptly reviewed that code on August 14EndThe amended infringement contentions
with regard to the Samswadgorithm products were served 27 days latBuring that period,
CyWee cannot fairly be charged with failing to act promptly to obtaimfbemation it needed.

In sum, the picture #t emerges from the evidence presented to the Court is that CyWee,
while notalwaysas prompin seekingmaterialsor recognizing blind alleys asabuld have been
was reasonablgiligent in seeking the pertinent source code throughout the discovery period in
light of the difficulties it encountered. While CyWee might have deduwed dommunications
along the way that Samsung’s devices used algorithms other than the Angivaitiral, it was not
until July 2018 that Samsung explicitly stated that thdréil code, although found in Samsung’s
products, was “dead” and had no functional role in those deviddbat point, CyWee essentially
had to start over, both with respect to the products that incorporat@dig@mmalgorithm and
the products thahcorporated Samsung's own algoritfmJnder these circumstances, the Court
concludes that CyWee has shothat there werdegitimate reasons for the delay in serving its
amended infringement contentioard that it was reasonably diligent in seeking relief from the
time limits set forth in the Court’s docket control order.

For the foregoing reasons, the Court concludedGiidifee’s motion to supplement its
expert report, Dkt. No. 176, should be GRANTERMI Samsung’s motion to strike CyWee’s

untimely supplemental infringement claini¥kt. No. 187 should be DENIED

3 Although CyWee places the blame on Samsung for “hiding the ball” at various points
in the discovery process, the Court does not find Samsung’s comdutie discovery
proceedings to have been improper. While Samsung could have been more foghabm
certain points and while Samsung was not always as prompt in responding to CyWeets reques
as CyWee wanted, for the most part Samsung was responsicecpetative.
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IT IS SO ORDERED.

SIGNED THIS7th day of November, 2018

M?%m

WILLIAM C. BRYSON
UNITED STATES CIRCUIT JUDGE
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