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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

CYWEE GROUP LTD,
Plaintiff,
V.
HUAWEI DEVICE CO. LTD., HUAWEI

DEVICE (DONGGUAN) CO. LTD.and
HUAWEI DEVICE USA, INC,

CaseNo. 2:17€V-495\WCB

w) W W W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court idluawei’'s Motion to Stay CyWee’s Claims Against the Google Nexus

6P, Dkt. No. 77.The motion iISGRANTED.
BACKGROUND

Plaintiff CyWee Group Ltd (“CyWee”), owns U.S. Patent No8,441,438 (the438
patent”) and 8,552,978 (“the '97fatent”), both of which aredirectedto threedimensional
pointing devices and associated methfmsaccuratelytransforminga devicés movement into
representations on a displayrhe claims of the two patents recite softwalgorithmsthat use
signals from hardware sensors to produce the desired result, referred senaer “fusion”
technology.

CyWeehasasserted claimg, 3, 4, 5, 1417, and19 ofthe'438 patentandclaims 10 and
12 of the’978 patent against defendants Huaw&vice Co, Ltd. Huawei DeviceDongguan Co.
Ltd.; and Huawei Device USA, Inc. (collectively “Huawei"Dkt. Nos. 1, 62 CyWee allegse

that several mducts manufactured by Huaweincluding the Huawei Mate 9, Huawei
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MediaPad M2 10.0, Huawei Honor 8, Huawei Mate 10, Huawei Mate 10 Pro, Huawei Mate 10
Porsche, and Google Nexus @the accused products®infringe the two patents at issuBkt.
No. 62, 11 26, 162Representativelaim 1 of the'438 patent recites:

1. A threedimensional (3D) pointing device subject to movements and rotations
in dynamic environments, comprising:

a housing associated with said movements and rotations of the 3D pointing device
in a spatial pointer reference frame;

a printed circuit board (PCB) enclosed by the housing;

a sixaxis motion sensor module attached to the PCB, comprising a rotation sensor
for detecting and generating a first signal set comprising angeliacites oy,
oy, o, associated with said movements and rotations of the 3D pointing device
in the spatial pointer reference frame, an accelerometer for detecting and
generating a second signal set comprising axial accelerations AxAZAy,
associated with said movensgrand rotations of the 3D pointing device in the
spatial pointer reference frame; and

a processing and transmitting module, comprising a data transmitting unit
electrically connected to the saxis motion sensor module for transmitting said
first and seand signal sets thereof and a computing processor for receiving and
calculating said first and second signal sets from the data transnuittihg
communicating with the siaxis motion sensor module to calculate a resulting
deviation comprising resultaangles in said spatial pointer reference frame by
utilizing a comparison to compare the first signal set with the second sejna
whereby said resultant angles in the spatial pointer reference frarme of
resulting deviation of the siaxis motion sensor module of the 3D pointing
device are obtained under said dynamic environments, wherein the camparis
utilized by the processing and transmitting moduféher comprises an update
program to obtain an updated state based on a previous state assathated w
said first signal set and a measured state associated with said secahslesjgn
wherein the measured state includes a measurement of said second angle set
and a predicted measurement obtained based on the first signal set without
using any derivaties of the first signal set.

Representative claim 10 of th@78patent recites:

10.A method for compensating rotations of a 3D pointing device, comprising:

generating an orientation output associated with an orientation of the 8fingoi
device associated with three coordinate axes of a global reference frame
associated with Earth;

generatinga first signal set comprising axial accelerations associated with
movements and rotations of the 3D pointing device in the spatial referemee fra

generatng a second signal set associated with Earth's magnetism;

generating the orientation output based on the first signal set, the secwmidsig
and the rotation output or based on the first signal set and the second sjgnal set
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generating a rotation output associated with a rotation of the 3D pointinge devic
associated with three coordinate axes of a spatial reference frame assotmted wi
the 3D pointing device; and

using the orientation output and the rotation output to generate a transformetd out

as®ciated with a fixed reference frame associated with a display devicesinvher
the orientation output and the rotation output is generated by -@xigienotion
sensor module; obtaining one or more resultant deviation including a plurality of
deviation antgs using a plurality of measured magnetisms Mx, My, Mz and a
plurality of predicted magnetism Mx’, My’ and Mz’ for the second signal set.

CyWee alleges thateh of the accused products contadimesclaimedstructural hardware
and runs a version of the Androaperating system-an opersource platform developed by
Google LLC—containingsensor fusion algorithmsapable ofpracticingthe claimedfunction
and method steps the claims Dkt. No. 62, 11 38-147.

Ten monthsafter intiating this actionagainst Huawei, CyWee filed a separate action
against Google in thenited States District Court for the District of Delawakeging that four
Google Pixel devicegeach running a version of Andrgithfringe the’438 and’978 paterts.
CyWee Grp. Ltd. v. Google LL.@:18CV-571, Dkt. No. 1 (D. Del. Apr. 16, 2018).Google
answeredandfiled counterclaimancluding a counterclainfor a declaratory judgment that the
Nexus 6P does natfringe the’438 and’ 978 patents CyWee v(Google Dkt. No. 12 11 2841
(D. Del. June 11, 2018) As part of its counterclaim, Googktated thatHuawei does not
develop, maintain, or update the sensor algorithms on the Nexusalé,that the sensor
“algorithms on the Nexus 6P are developed mpgle.” CyWee v. GoogleDkt. No. 12 § 9.
Thus, as things now stan@yWeeis presented with two opportunities address whethehe

Nexus 6P infringeshe '438 and’978 patents in two different venuesd against two different

parties.
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Huaweisubsequentlyiled a motion opposed by CyWee, thdtis Court stayCyWee’s
claim that the Nexus 6P infringes thé438 and 978 patentsin light of Google’s pending
counteclaimin the Delawarection. 2:17CV-495, Dkt. Nos. 77, 81.

DISCUSSION

The Court grants Huawei’'s motion to stay on the grotlvad the factors analyzed in
considering a motion to stay weigh Huawei’s favor, and alternativig, on the groundhat
Huaweifalls within the customer suit exceptionthis case

1. The Standard Three-Factor Test

As a general rule, when two cases are filed in two different districts amsktlesn the
two casesubstantially overlaghe firstfiled action has priority Tegic Commc’ns Corp. v. Bd.
of Regents of Univ. of Tex. Sy¥8 F.3d 1335, 1343 (Fe@ir. 2006);Lodsys, LLC v. Brother
Int’l Corp., No. 2:11-CV-90, 2013 WL 1338767at *11 (E.D. Tex. Jan. 14, 2013ee Save
Power Ltd. v. Syntek Fin. Cordl21 F.3d 947, 9561 (5th Cir. 1997) (noting that tHest-filed
rule does not require that the cases or parties be iderdgkhking as the substantive issues
substantidy overlap). h the Fifth Circuit,“the court in which an action is first filed is the
appropriate court to determine whether subsequently filed cases involving sabgtsimilar
issues should proceéd.Save Powerl21 F.3dat 950. This rule is “groundd in principles of
comity and sound judicial administratiom., andis intended‘to avoid the waste of duplication,
to avoid rulings which may trench upon the authority of sister courts, and to avoid méceme
resolution of issues that call for a uniform resulVest Gulf Maritime Asg’v. ILA Deep Sea
Local 24,751 F.2d 721, 72@th Cir. 1985).

When faced witta motion to stayitigation of an issue in the firdtled casethis Court

considers: “(1) whether a stay will unduly prejudice or present ateetcal disadvantage to the
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nonmoving party; (2) whether a stay will simplify the issue in question &iatrthe caseand
(3) whether discovery is complete and whether a trial date has beeseeerain Software LLC
v. Amazon.com, Inc356 F. Supp. 2d 660, 662 (E.D. Tex. 2008juawei has shown that, on
balancethose factors weigh in favof a stay

As to the firstfacto—whether a stay will prejudice the nonmoving parfuawei has
shown that CyWeaewill not be significantly prejudicedin a way thatwarrans denying the
motion As Huawei notes, CyWee chosee forums in which to file both actions, and selected
the District of Delaware as its preferred foruior the second action, so it has no ground to
complain of forum shoppingDkt. No. 77 at 89. The only prejudiceCyWee allegest would
suffer from the stays thatthe Delawarectionis likely to take “considerably longeptresolve
than the instant case.Dkt. No. 81 at 7. As evidence, CyWee cites the fact that the Delaware
action was initiateden months after the present action, and that the District of Delawara has
median time to trial that is approximatedgvenmonths longer thathe median time to trial in
this district Id. at 7-8.

CyWee is correct that a plaintiff's interestthne promptenforement ofits patent righg
is entitled to weightbut the interesin timely enforcement is “present in every case in which a
patentee resists a stay, and it is therefore not sufficient, standing alonkatoadgtay motion.”
NFC Tech. LLG/. HTC Am., InG.No.2:13-CV-1058, 2015 WL 1069111, at *2 (E.D. Tex. Mar.
11, 2015). While this factor weighsomewhatin CyWee’s favorthe Court concludes that in
this case the other factors outweigh gayentialprejudiceresulting froma delayin enforcing
CyWee’s patent rigist

As to the second facterwhethera stay will simplify the issues in this caseluawei has

demonstrated that it willHuawei alleges that thcase in Delaware will fully resolve the core
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issue of whether the Google Nexus 6P infringegh asserted claiim. Dkt. No. 77 at 9.

Furthemore it appears that a stayould obviatethe need for nojparty discoveryirom Google

In addition, granting the motion for a stay wowldnplify this case byvoidingthe burden of
requiring the jury to consider infringemdny a device containingoftwarethat is different from
the softwarein the othersix accused Huawdiranded productsld. CyWee responds thatstay
would fracture litigationcomplicating matters and wasting judicial resourédg. No. 81 at 8,

butit has failedto providefactualsupport for thee assertions.

The Court notes thabmeof theasserteatlaims recitegparticularstructure (such asensors
and processors)but all of theassertedtlaims contairfunction or method steps associated with
software ’'438 patent, claimsl, 3, 4, 6, 1417, and 19;'978 patent, chims 10 and 12. The
softwareassociated function and method steps are central to the infringement inghisycase
the asserted claims requispecific signal generation, calculation, comparison, and quiput
hardware capable of performitigosefunctions Id. Huawei @&sertsthat it has the information
necessary to answer the infringement question as to the six accusesl-bhaaded productas it
developedoth the hardware and sensor fusion algoritfonshose devicesSeeldia Zeng Decl.,
Dkt. No. 77%2 (stating that the accused Huaveanded products contain Huavegigineered
sensor fusion algorithms that are not part ofdpenrsource version of Android)But Huawel
states that it does not haveetinformation necessary to defend against the infringement claims
as to the Nexus 6PHuawei hagprovideda statemenirom GooglethatHuaweidoes nopossess
the information necessary tdressthe infringementcharges as to the Nexus 6P, as it was
Goagle thatdeveloped the sensor fusion algorithms for that dev&eeCyWee v. Googldkt.

No. 12 1 9 (Huawei does not develop, maintain, or update the sensor algorithms on the Nexus
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6P,” and the sensdalgorithms on the Nexus 6P are developed by Gadgl CyWeehas offered
nothing torebut either assertion

Importantly, Huawei has agreed to be boundthg infringement determinatiom the
Delawareaction. Dkt. No. 82 at 3. Therefore, ace the Delawareaction is resolvedthere
presumably W be nothing left for this Court to adjudicate as to whether the Nexus 6P infringes
the '438 and 978 patents: Huawei hasthus shown that granting the motion to stay would
simplify the issues in this casejthout adding to the burden on the court in Dedaware case.
This factor thusveighs heavily in Huawei's favor.

The third facto—whether discovery is complei@nd a trial date has been -setlso
weighs in Huawei’s favor.As Huawei points out, discovery in this case is not compéetd
following a request for additional time for discovery, Dkt. No. th@,Court entered an amended
docket control order that did not set a datetfal. Dkt. No. 74. In fact, Huawei reports that
discoveryrelating tothe Nexus 6P has not even begukt. No. 77, at 10.CyWee argues that
this case has “progressed significantly from its filing datee DCO has issued, initial
disclosures have been served, interrogatories have been responded to and docuebetnha
produced, and CyWee has filed its opening claim construction bFafther, the parties are
scheduled for pretl conference by May 2, 2019.Dkt. No. 81 at 7. But the steps that have
already been taken are all preliminary steps taken @artiie litigation. In any event,just

becausditigation has advance some extent since the filing of the complaloes not mean it

! CyWee argues that Huawei's agreement to be bdorenot simplify the issues in this
case, because Huawean still challenge the validity of th&38 and '978 ptents The Court
disagrees. The '438 and '978atents are being asserted against all of the accused devices; the
validity of the '438 and '97&atents Wl be raised in this cagand, presumably, in the Delaware
action) regardless of whether the issue of the Nexus 6P infringeemainsin this case. The
evidence oinvalidity of the two asserted patentaoreover;js likely to be entirely separafeom
theevidence of infringement by the Nexus 6P.

7
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has progressedso far as to preclude a staySee NFC Tech2015 WL 1069111, at *3, *8
(granting a motion to stay even though “the parties had engaged in signifiseowety, and
claim construction briefing was complete”)n sum, the third factor weighs at least slightly in
Huawei’s favor.

After weighing all of the factors that bear on whether to grant a stay, thée coogtudes
that the balance of the factdesvors Huawei. Accordingly, in the exercise of its discretion, this
Court will grant Huawei’'s motion to stags tothe question of whether the Nexus 6P infringes
the’438 and’ 978 patents pending completion of the Delaware action.

2. TheCustomer Suit Exception

Huawei alsacasserts thahis Court should grant the motion to stay because the customer

suit exception applies in this case. Dkt. No, &7 58. The customer suit exception is an
exception to the general rule that favors the forum of thefiiesl action it provides that where
a manufacturer and its customer have both been sued, the action against the mansifiecticr
ordinarily proceed firstregardless of which action was first file@he customer suigxception
“is based on the maradturer's presumed greater interghtin its customersh defending its
actions against charges of patent infringement; and to guard against pypsdikbibuse. Kahn

v. Gen. Motors Corp 889 F.2d 1078, 1081 (Fed. Cir. 1989)heguiding principle underlying
the doctrineare efficiency and judicial economylegic Commc’ns Corp458 F.3dat 1343. In
that regard, a critical questiaimderthe customer suit exceptions“whether the issues and
parties are such that the disposition of one case wumeildispositive of the other.Vantage
Point Tech., Inc. v. Amazon.com, |Mgdo. 2:13CV-909, 2015 WL 123593, at *2 (E.D. Tex. Jan.

6, 2015)(internal quotation omitted
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In determining whether the customer suit exception appliescdbd analyzeshree
factors “(1) whether the customatefendant in the earlidiled case is merely a reseller; (2)
whether the custometefendant agrees to be bound by any decision in thefiletbicase that is
in favor of the patent owner; and (3) whether the manufacturer is the only source of the
infringing product.” Id. (citing Tegic Commmc’ns Corp458 F.3d at 1333 However, the
Court does not apply the factors im&chanical or precise manner and instead adopts a flexible
approachin order to assess whethgidicial resources will be savédld. (internal quotations
omitted).

Huawei argueghat the customersuit exceptionapplies in this case because, as an
original design manufacturer (“ODM”), Huawei merely built the Nexus 6P onlfo@h@oogle.
Dkt. No. 77, at 3 And Google Huawei explains created theNexus 6P’s sensor fusion
algorithms whose functionality is at the center of the infringement inquDkt. No. 77 at 6.

As a resultHuawei contends, Google should be considéihedmanufactureof the Nexus 6P
andHuaweishould be consideredcastomeifor purposes of theustomer suiexception Id.

CyWee counters that Huawei is the only real manufacturer of the Nexarsd6Bnnot be
considered @ustomer of'mere resellef Dkt. No. 81 at 5-6. CyWeefurther arguesthat the
assertedlaims covethe entire Nexus 6P device, not just the sensor fusion algordawesoped
by Google Id.

The Federal Circuit has previously addresaefhct pattern similar tthe facts ofthe
present caseln In re Google 588 Fed. App’x988 (Fed. Cir. 2014)a patentee brouglat series
patent infringement suits in the Eastern District of Teaga&inst several device manufacturers
who had installed a version of tlendroid operating systenon their devices The patentee

alleged that its patentsovered aspects of the Android systerd. at 989. Google, as the
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proprietor ofthe Android operating system, filed suit in the Northern District of California
seekinga declaratory judgment that thendroid operating system did not infringe tlsame
patentsthat wereassertedagainst the manufacturers the Texasactions. Id. The device
manufacturers then sought to stay the Teaa®ns pending resolution of Google’s suit in
California, id., but the digict court denied the motionsSee, e.gRockstar Consortium U.S. LP
v. ASUStekComputer, Inc.No. 2:13cv-894, 2014 WL 3735831at *4-5 (E.D.Tex. Jul. 28,
2014). The manufacturerthen sought a writ of mandamus to require the district court to stay the
proceedingpending the outcome of the declaratory judgment suit in the Northern District of
California

The Federal Circuiissuedthe writ. After noting the substantial similaribetweenthe
competing actions, the coumtjected the contention that a device manufacturer's hypothetical
ability to customize the Androiglatform placed such suits outside the usual custonéer
exception The court also rejected the respondent’s argument that the manufacturersood Andr
devicescould not be consideredriere resellers” of the Androgbftware. 588 F. App’xat 990.
The court concludethatthe stayshould have been grantddavingit to the district court in the
Northern District of California t@ddress the issue of patent infringemienthe action bwught
by Google Id. at 992.

Even thoughn re Googlewas a nofprecedential mer,the Federal Circuit’'s analysis
that cases both persuasive and indicatieé how the Federal Circuit is likely to viesuch an
issuein the future. In this case, as irGoogle the issue on whichHuawei seeks a stay
substantially overlapwith the parallel issue in thBelawareaction, and the Federal Circuit’s

reasoning in that case is equally applicable here.

10
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Beyond that, Huawei contends thag,an ODM.,it receved the sensor fusion algorithms
from Google—without whichthe allegednfringementby the Nexus 6P would not be possible
andloaded the algorithms onto the NeXaR at the direction of GoogleCyWee v. GoogleéDkt.

No. 12 § 9 Dkt. No. 77, at 3 6. Huawei’'srelationshipwith Googleand the actions taken by
each party thuappear taender Huawei a “mere reselléidr the purposes of the custonsent
exception.

Finally, Huawei has formally agreed to be bound any infringement determination in the
Delawareaction, Dkt. No. 82 at 3, and neither party has asserted that there are any other sources
of the infringing product other than through the combined efforts of Google and Huahei
Court thereforeeoncludes thathe rationale of theustomersuit exception appésto a casesuch
as this one, in whicl device manufacturenstalls softwarecentral toan infringement inquiry
made by a third party On that ground as well, the Court considers that a stay is warranted.
Accordingly, Huawei's motion @ g¢ay CyWee’s claims against the Google Nexus 6R
GRANTED.

IT IS SO ORDERED.

SIGNED this22ndday ofAugust 2018.

Sy ot P T

WILLIAM C. BRYSON
UNITED STATES CIRCUIT JUDGE
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