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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

8
FRACTUS, S.A,, )
8
Plaintiff, 8
8

V. 8 Case No. 2:17-CV-00561-JRG
8
ZTE CORPORATION, ZTE (USA) INC., 8
ZTE (TX), INC., §
)
Defendants 8

MEMORANDUM OPINION AND ORDER

On August 28, 2018, the Court heldhearing to determinedtproper construction of the
disputed claim terms in United States Ratdos. 7,394,432 (“the '43Ratent”), 7,397,431 (“the
'431 Patent”), 8,941,541 (“the '541 Patent”), 89769 (“the ‘069 Patent”), 9,054,421 (“the '421
Patent”), 9,240,632 (“the '632 Patent”), afB62,617 (“the '617 Patent”.) The Court has
considered the arguments made by the Parties &edwring and in their claim construction briefs.
(SeeDkt. Nos. 77, 82, 85.) The Court has also aered the intrinsicevidence and made
subsidiary factual findingg@ut the extrinsic evidenc8ee Phillips v. AWH Corp415 F.3d 1303,
1314 (Fed. Cir. 2005)feva Pharm. USA, Inc. v. Sandoz, |d&5 S. Ct. 831, 841 (2015). The

Court issues this Claim Construction Memorandand Order in light othese considerations.
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l. BACKGROUND

This case involves seven patiithe “Asserted Patents”)ahclaim priority to a 1999
Spanish PCT application. A family tree of tAsserted Patents, known as the “Multilevel

Patents” or “MLVPatents” follows:

PCT/ES09,/00296)

10/102,568
(abandoned)

7,015,868
10/963,080

7,123,208
11/102,390

7,397,431
11/179,257
7,304,432
11/550,256
7,528,782
11/780,032
2,009,111
12/400,88E
8,154,463
13044, 189
8,330,659
13311 212
13/669,916
(abandoned)
I
I 1 1
8,976,060 2,054,421 8,041,541
13/732,743 13/732,761 13/732,755

9,240,632
13/929,441

9,362,617
14/825,829

(Dkt. No. 77-2 at 2 (Aserted Patents shadéliT.he term “multilevel” decribes the configuration

of an antenna, which requires “at least two lewetldetail” in the antenna design. '432 Patent at

! The specifications of the Asserted Patents wrtually identical. The parties cite to the
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2:60—64. The specification states “the essenceeoinvention is found in the geometry used in
the multilevel structure.ld. at 6:3—4. According to the speciition, this “geometry is much more
flexible, rich and varied, allowing operation oétantenna from two to many more bands, as well
as providing a greater versatility as regards diagrams, band positions and impedance levels, to
name a few examples. Although they are not fraataltilevel antennae are characterised in that
they comprise a number of elements which naydistinguished in the overall structurtd” at
2:32-39. Specifically, multilevel antennadearly show several levets detail (that of the overall
structure and that of the individual elements which make it up)” and “provide a multiband behavior
and/or a small sizeld. at 2:39-42.

Claim 1 of the 431 Patent is an exempladaim and recites the following elements
(disputed term in italics):

1. A multi-band antenna comprising:

a conductive radiating elent including at least ormaultilevel structure

said at least onemultilevel structure comprising a plurality of
electromagnetically couplegeometric elements

said plurality ofgeometric elemeniacluding at least three portions, a first
portion being associated with a first selectesuency banda second
portion being associated with a second seleftegpiency ban@nd a third
portion being associated with a third seledteduency bandsaid second
and third portions being located suastially within the first portionsaid
first, second and third portions defining empty spaces avarall structure
of the conductiveadiating elemento provide a circilous current path
within the first portion, within tB second portion and within the third
portion, and

the current within said first portion providing said first seledtequency
bandwith radio electric behavior substaaily similar to the radio electric
behavior of said second and third seledieduency bandsthe current
within the second portion providing said second seletepliency band
with radio electric behavior substaally similar to the radio electric
behavior of said first and third selectgdquency bandsand the current

specification of the '43Patent, and the Court lgenerally do the same.
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within the third portion providing said third selectieedquency banavith
radio electric behavior sutastially similar to the radio electric behavior of
said first and second selectieequency bands

. APPLICABLE LAW
A. Claim Construction

This Court’s claim construction analysisgsided by the Federal uit's decision in
Phillips v. AWH Corporation415 F.3d 1303 (Fed. Ci2005) (en banc). IRhillips, the Federal
Circuit reiterated that “the claintf a patent define the invention to which the patentee is entitled
the right to exclude.” 415 F.3ak 1312. The starting point irostruing such claims is their
ordinary and customary meaning, which “is the ngguthat the term would have to a person of
ordinary skill in the art in question at the timetloé invention, i.e., as of the effective filing date
of the patent application.td. at 1312-13.

However Phillips made clear that “the person of ordinakyll in the art is deemed to read
the claim term not only in the context of the pautée claim in which thelisputed term appears,
but in the context of #hentire patent, includg the specification.”ld. at 1313. For this reason,
the specification is often ‘thgeingle best guide to theaaning of a disputed term.It. at 1315.
However, it is the claims, not the specification, which set forth the limits of the patentee’s
invention. Id. at 1312. Thus, “it is improper to reéditations from a preferred embodiment
described in the specification—even if it is ttrdy embodiment—into the claims absent a clear
indication in the intrinsic record that thetpatee intended the claims to be so limitetliebel-
Flarsheim Co. v. Medrad, Inc358 F.3d 898, 913 (Fed. Cir. 20040)ther asserted or unasserted
Claims can also aid in deteining a claim’s meaningSee, e.gPhillips, 415 F.3d at 1314 (use
of “steel baffles” and “baffles” implied that “baé$” did not inherently fer to objects made of

steel).
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The prosecution history also plays an importané in claim interpretation as intrinsic
evidence of how the U.S. Patent and Tradé&n@fice (“PTO”) and thanventor understood the
patent. Phillips, 415 F.3d at 131%ee also Microsoft Corp. v. Multi-Tech Sys., I13&7 F.3d
1340, 1350 (Fed. Cir. 2004) (noting that “a pagefg statements during prosecution, whether
relied on by the examiner or notearelevant to claim interpretation’Aylus Networks, Inc. v.
Apple Inc, 856 F.3d 1353, 1361 (Fed. Cir. 2017) (applyimig principle in the context after
partesreview proceedings). However, “becauke prosecution history represents an ongoing
negotiation between the PTO and #pplicant, rather than the fingroduct of that negotiation, it
often lacks the clarity of the specification and thaukess useful for eim construction purposes.”
Id. at 1318see also Athletic Alterniaes, Inc. v. Prince Mfg73 F.3d 1573, 1580 (Fed. Cir. 1996)
(ambiguous prosecution history may be “Upld as an intergetive resource”).

In addition to intrinsic evidence, courts malyren extrinsic evidence such as “expert and
inventor testimony, dictionaries, and learned treatisds.”at 1317. As the Supreme Court
recently explained:

In some cases . . . the district court widled to look beyond ¢éhpatent’s intrinsic

evidence . . . to consult extrinsic eviderin order to understand, for example, the

background science or the maamnbf a term in the relewaart during the relevant

time period.

Teva Pharm. USA, Inc. v. Sandoz, JA&5 S. Ct. 831, 841 (2015). Howes, the Federal Circuit
has emphasized that such extrinsic evidaacibordinate to intrinsic evidencéhillips, 415
F.3d at 1317 (“[W]hile extrinsievidence can shed useful lighh the relevant art, we have

explained that it is less significant than theimgic record in determining the legally operative

meaning of claim language.” (inteal quotation marks omitted)).
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II. CONSTRUCTION OF AGREED TERMS

The Parties agreed to the constit of the following terms/phrases:

Claim Term/Phrase

Agreed Construction

“non-convex geometric element”
(617 Patent Claim 17)

“a geometric element that is not convex”

“convex geometric element”
(617 Patent Claims 17)

“a geometric element in which each
straight line joiningeach set of two points
within the geometric element or on the
boundary of the geometric element lies
wholly inside or on the boundary of the
geometric element”

“fraction of a total perimeter or a total area”
(421 Patent Claims 1, 11)

“less than 50% of a total perimeter or a
total area”

“monopole configuration”
(617 Patent Claims 17, 19)

“an antenna comprising a radiating elem
and a ground plane, wherein a practical
application, the ground plane is not
infinite, and further where the antenna
would produce a radiation pattern
approximating that of an electric dipole ir
the half-space above the ground plane if
the ground plane was infinite”

ent

Il

“structure for the multi-band antenna”
(617 Patent Claims 17,9; '632 Patent Claim
17)

Term should be given the same
construction as “multilevel structure”

“a substantially similar combined amount of
resistance and reactance”
(617 Patent Claim 17)

“substantially similacombined amount of
impedance level as characterized by the
return loss (Lr) or equivalent SWR”

“substantially similar impedance level and
radiation pattern”
(069 Patent Claim 33421 Patent Claim 1)

“radio electric behaviosubstantially similar”

(‘431 Patent Claim 1; 432 Patent Claim 1; '54]

Patent Claim 17)

These two terms have the same meanin

“substantially similacombined amount of

impedance level as characterized by the

return loss (Lr) or equivalent SWR, and
| substantially similar radiation pattern”
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(Dkt. No. 77-15 at 2.) In view dhe Parties’ agreement on the construction of the identified terms,

the Court herebADOPTS the Parties’ agreed constructions.

V.

CONSTRUCTION OF DISPUTED TERMS

The Parties’ dispute the meaning and scopéoofteen terms/phras in the Asserted

Patents. Each dispuiteaddressed below.

A. “multilevel structure” and “str ucture for the multi-band antenna”

Disputed Term

Plaintiff's Proposal

Defendants’ Proposal

“multilevel structure”

“structure for the multi-
band antenna”

“a structure for an antenna
useable at multiple frequency
bands with at least two levels
of detail, wherai one level of

detail makes up another level.

These levels of detail are
composed of polygons
(polyhedrons) of the same typ

with the same number of sidesof sides (faces) wherein most

(faces) wherein most of the
polygons (polyhedrons) are
clearly visible and individually
distinguishable and most of th
polygons (polyhedrons) havin

an area of contact, intersectign(polyhedrons) having an area of

or interconnection with other
elements (polygons or

polyhedrons) that is less than
50% of the perimeter or area.

“a structure for an antenna
useable at multiple frequency
bands with at least two levels of
detail, wherein one level of deta
makes up another level. These
levels of detail are composed of
polygons (polyhedrons) of the
esame type with the same number

(i.e., more than 75%) of the

polygons (polyhedrons) are
clearly visible and individually
alistinguishable and most (i.e.,
gmore than 75%) of the polygons|

contact, intersection or
interconnection with other
elements (polygons or
"polyhedrons) that is less than
50% of the perimeter or area.”

1. The Parties’ Position3

The term “multilevel structure” was construedAractus, S.A. v. Samsung Elecs. Co., et

al., 6:09-CV-203-LED-JDL. $eeDkt. Nos. 77-3 at 7-19; Dkt. No. 77-4.) The Parties agree with

2 The Parties agree thtte term “structure for the multi-bd antenna” should be construed the
same as the term “multilevel structure.”
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the prior construction except @ame point. Defendants argue thatost of the polygons” should
be further clarified to mean “more th@&6%” of the polygons. (Dkt. No. 82 at 2.)

Plaintiff contends that the patentees coitradltilevel structure” to describe the antenna
geometry disclosed in the MLV Patents. (Dkt. K@ at 3.) According to Plaintiff, the specification
uniformly refers to a “multilevel structure” as irrporating multiple levels of detail in an antenna
design. [d.) (citing '432 Patent at 2:31-43,6D—64, 3:40-43, 4:66-5:6, 6:27-37.) Plaintiff argues
that the levels of detail in a multilevel structare constructed of polygons of the same type with
the same number of sides$d.(at 4 (citing '432 Paterat 5:8-11, 2:43-46, 3:8-11, 4:53-60).)
Plaintiff contends that most tiie polygons used to construce timulti-level structure are clearly
visible and individually distinguisable because less tha@% of the perimeteor area of these
polygons is in contact with other polygonkl. ((citing '432 Patenat 2:35-38, 2:60-67, 3:8-11,
3:30-43, 5:36-38, 6:27-42).)

Regarding Defendants’ consttion, Plaintiff argues that thE5% requirement appears in
a certain embodiment, but that itnet mandatory in every instancéd.(at 5.) Plaintiff contends
that the Summary does not mentions the 75%irepent, and instead requires that a “majority”
or “most” of the elements exhibit this characteristid. (citing '432 Patent at 2:60-67, 3:8-11,
3:34-38).) According to Plaintifthe plain and ordinary meaning of “majority” and “most” is
more than 50%.d. at 6 (citing Dkt. Nos. 77-5; 77-6).)

Plaintiff concedes that certain embodinteitclude the “at least 75%” requirement, but
argues that the Preferred Embodiment also notds‘dh least most” othe component elements
are individually identifiable when discussing certain exampléds.(¢iting '432 Patent at 4:63—

5:6, 5:31-38).) According to Plaintiff, it is apparémat the term “multilevelis used in instances
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requiring only that a “majority” of the geatric elements meet the 50% perimeter-free
requirement.Ifl.)

Plaintiff further argues thahe independent claims of the '432, '431 and '541 Patents do
not recite the percerga of polygons that must meet t68% perimeter-free requirement in a
multilevel structure.lfl. at 6—7.) Plaintiff contends that cantalependent claims include the 75%
requirement, and thus, under the doctrine of clafiferdintiation, it is presumed that “multilevel
structure” in Claim 1 does natclude the 75% requiremenig(at 7 (citing '541Patent at Claim
6),) and that other dependerdiiohs specify a lower requiremefor the percentage of geometric
elements that must meet the 50% perimeter-free rlde (diting '431 Patent at Claim 22).)
Plaintiff further argues that clais from unasserted patents explicitly require that 75% of the
polygons must have less than 50% ditlperimeter or area in contadd.(at 8 (citing the 868
Patent at Claim 1 (Dkt. No. 7757the 208 Patent at Claim (Dkt. No. 77-8)).) According to
Plaintiff, the inclusion of the 75% requirementdartain patent claimfut not in the Asserted
Claims, supports the conclusion that the témultilevel structure” does not include the 75%
requirement.Ifl.)

Defendants respond that the term “multilevelisture” does not have any meaning apart
from the intrinsic evidence, because it is antecoined by the patentees. (Dkt. No. 82 at 3.)
Defendants argue that the specitica describes the defimg attributes of the “present invention”
as having the “at least 75%” requiremend, (citing '432 Patent at 4:51-5:1, 5:15-16),) that
Plaintiff admitted the “at least 75%” requirement in the prosecution hisidryciting Dkt. No.
77-12 at 8-9),) and that Defendardsnstruction is consistentithy the PTO’s construction in the

most recent reexaminationd(at 4 (citing Dkt.No. 82-2 at 4).)
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Defendants further argue thaaitiff does not pointo anything in the specification that
explains that “most” means ahyig other than “at least 75%It() Defendants also contend that
Plaintiff's dictionary definitionsdo not apply to the coinetérm “multilevel structure.” I¢l.)
Defendants argue that the dictiopaxcerpts only provide definiths for “majority,” not “most.”

(Id. at 5.) Defendants also argue that the dictionaries are later in time than the alleged invention.
(1d.)

Defendants next argue thBlaintiff's reliance on claimdifferentiation is unavailing,
because the present invention iplained as having “at least 75%ld() According to Defendants,
Plaintiff's position is weakened by its reliance dependent claims, and claims in other patents
that were drafted after the oingl specification was filed thatre not supported by the written
description. id.)

Plaintiff replies that there are particular pons of the MLV patent family specification
that provide the definition for a multilevel structu(Dkt. No. 85 at 1 (citing '432 Patent at 2:60—

6, 3:30-43; '868 Patent at 2:20-334&:56).) According to Plaintifthese passages clarify that

a multilevel structure only requires “most” or a “majority” of elements to have the perimeter
characteristic. I¢.). Plaintiff contends that Defends improperly focus on one passadé. (
(citing '432 Patent at 4:51-5:1P)aintiff argues that even that passage continues with a statement
referencing “most of the basic component eleisigérand notes that its “multilevel” name “is
precisely due to this characteristidd.((citing '432 Patent at 4:66-5:6).)

Regarding the prosecution tosg, Plaintiff argues that éclaim pending in the PCT
application included the “at leag5%” requirement, so it is nsurprising the Response mentions
it. (Id. at 1-2 (citing Dkt. No. 77-12t 2).) Plaintiff further agues that the Response sought to

distinguish a prior patent drawto a fractal antenna, which trtee “at least 75%” requirement.
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(Id. at 2 (citing Dkt. No. 77-12 at 8).) Accordjrto Plaintiff, the Response emphasized that a
multilevel geometry is flexible, and the contaohes can be varied, unlike a fractal desitgh) (

Plaintiff also argues that statement by BHEO during the '432 Reexam should be given
little weight during claim constructionld) Plaintiff contends that the PTO also stated that “[d]ue
to the above, one can individually distinguish most efdtbmponent polygons . . . Itd( (citing
Dkt. No. 82-2 at 7).) Plaintiff@ntends that the ordinary meanimig'most” will be understood by
a juror without further definition, and thdhe specification uses “most” and “majority”
synonymously.Ifl. (citing '432 Patent at 2:60—-67, 3:30-43).)

Plaintiff further contends that the ordinameaning should apply because the dispute is
about the meaning of “most,” and noétboined term “multilevel structure.ld, at 2-3.) Finally,
Plaintiff argues that the presenoga more specific requiremeit a dependent claim raises a
presumption that this specificity was not indrat in the independentaim requirementld. (citing
'541 Patent at Claims 1, 6).) According to Rtdf, the MLV specificatin does not “consistently,
and without exception,” descriltbe MLV invention as requing the “more than 75% of the
elements” limitation. Ifl. (citing ‘432 Patent &2:60-67, 3:8-11, 3:30-38, 4:66-5:6, 5:36—38).)

For the following reasons, the Court finds that the tefmsltilevel structure” and
“structure for the multi-band antenna” should be construed to meéa structure for an
antenna useable at multiple frequency bands wh at least two levels of detail, wherein one
level of detail makes up another level. Theskevels of detail are composed of polygons
(polyhedrons) of the same type with the sameumber of sides (facesyvherein most of the
polygons (polyhedrons) are clearly visible anénhdividually distinguishable and most of the
polygons (polyhedrons) having an area of contadntersection or interconnection with other

elements (polygons or polyhedrons) that iess than 50% of tle perimeter or area’
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2. Analysis

The term “multilevel structure” appears isgerted Claims 1, 14, and 30 of the 431 Patent;
Asserted Claims 1 and 6 of the 432 Patent; and Asserted Claim 17 of the 541 Fae@ourt
finds that the term is used consistently in the claims and is intended to have the same general
meaning in each claim. The term “structure for the multi-band antenna” appears in Asserted
Claims 17 and 19 of the '617 Patent; and Asse@aim 17 of the '632Patent. The Court finds
that the term is used consistently in the claand is intended to have the same general meaning
in each claim.

The Parties agree that the term “multileve#is coined by the patentees to describe the
antenna geometry disclosed in the Asserted Pate&SeeDkt. No. 77 at 3; Dkt. No. 82 at 3.)
Therefore, the specification is the best sourcelétermining what a person of ordinary skill in
the art would understartde term to mear®M Innovative Props. Co. v. Tredegar Corp25 F.3d
1315, 1321 (Fed. Cir. 2013) (“Idiosymatic language, highly technical terms, or terms coined by
the inventor are best understood by referentegtgpecification.”) (internal citation omitted). The
Summary of the Invention (“Somary”) states the following:

The present invention consists of an antenna whose radiating element is

characterised by its geometrical shapéich basically compriseggeral polygons

or polyhedrons of the same typ€hat is, it comprises for example triangles,

squares, pentagons, hexagons or evetesi@nd ellipses as limiting case of a

polygon with a large number of sides,wasll as tetrahedra, hexahedra, prisms,

dodecahedra, etc. coupled to each other electrically (either through at least one

point of contact o through a small sepima providing a capative coupling) and
grouped in structures of a higher level stitdt in the body of the antenna can be

3 As indicated above, the term “multilevel structure” was previously construéadadtus, S.A. v.
Samsung Elecs. Co., et,&:09-CV-203-LED-JDL (E.D. Tex. 201QPocket No. 526). As stated
during the claim construction hearing, the @asmot bound to the previous constructidex.
Instruments, Inc. v. Linear Techs. Corp82 F. Supp. 2d 580, 586 (E.D. Tex. 2002) (“[T]hose
district courts which have addressed the isswe hancluded that defendants in a later proceeding
involving previously construed pents should have the opportunitybrief and argue the issue of
claim construction, notwithstanding any pglia favor of judcial uniformity.”).
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identified the polygonal or polyhedraleehents which it comprises. In turn,
structures generated in this manner cagrioeiped in higher order structures in a
manner similar to the basic elements, and so on until reaching as many levels as the
antenna designer desires.

Its designation as multilevel antenna is precisely due to the fact that in the body of
the antenna can be identifiatlleast two levels of detathat of the overall structure

and that of the majority of the elenterfpolygons or polyhedrons) which make it

up. This is achieved by ensuring that thesaof contact or intsection (if it exists)
between the majority of the elements fogrthe antenna is only a fraction of the
perimeter or surrounding area shid, polygons or polyhedrons.

'432 Patent at 2:44-67 (emphasis added). THe dspute is whether the term “most” or
“majority” should be defined as “more than%3 As indicated above, the Summary does not
mention the “more than 75%” requirement. Instead, it notes that “the area of contact or intersection
(if it exists) betweerthe majorityof the elements forming the antenna is only a fraction of the
perimeter or surrounding aredd. at 2:60-67 (emphasis added). Bwenmary further states that
the perimeter characteristxists in the “majority” otin “most” of the polygonsld. at 3:34-38
(describing the “main charactstic of multilevel antennae” dsllows: “In multilevel geometry
mostof these elements are clearlgible as their area of contaattersection ointerconnection
(if these exist) with other elements is always less than 50% of their perimeter.”) (emphasis added),
id. at 3:8-11 (“[I]t remains possible to identify in the antenmregority of basic elements . . . ."”)
(emphasis added).

In other words, the Summary focuses on theiremqment that the “majority” or “most” of
the geometric elements can be identified, becthose geometric elements have less than 50% of
their perimeter or area in contawtoverlap with another elemei@ee Microsoft Corp. v. Multi-
Tech Sys.357 F.3d 1340, 1348 (Fed. Cir. 2004) (noting 8tatements in the “Summary of the
Invention” are more likely to deribe the invention than a peefed embodiment). Furthermore,
the specification indicates that the patentees tsetérm “most” and “majority” interchangeably,

and there is no indication thatetlpatentees intended to define either one to mean “more than
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75%.” Indeed, the plain and ordinary magof “majority” is more than 50%SgeDkt. No. 77-5
at 4; Dkt. No. 77-6 at 4.)

Defendants contend that specidfiion describes the defining attributes of the “present
invention” to include “at least 75%.” (Dkt.d\ 82 at 3 (citing '432 Paté¢ at 4:51-5:1).) The
portion of the specification quoted by Defendantsdtuded in tle “Description of the Preferred
Embodiment of the Invention.” While certain badiments in the specification specify that 75%
of the geometric elements are configured withrttagority of their perimeter free of contact, the
requirement of 75% is not mandatory in evargtance. In particulathe Summary does not
mention the “at least 75%” requirement. Insteadnily requires that a “majority” or “most” of
the elements exhibit this characteriséee Liebel-Flarsheim Co. v. Medrad, i858 F.3d 898,

906 (Fed. Cir. 2004) (“Even when the specification describes only a single embodiment, the claims
of the patent will not be read restrictively unléss patentee has demonstrated a clear intention to
limit the claim scope using words expressions of manifest exdiois or restriction.”) (quotations
omitted).

Moreover, the preferred embodiment also ndtes “at least most” of the component
elements are individually identifiable when dissing certain examples, such as those provided
in Figure 4. '432 Patent at 5:36—88\ote that the component elemts are always individually
identifiable (at leastnostof them are).”) (emphasis added), at 4:66-5:1 (“[Ijn a multilevel
structure it is easy to identify geometrically and individually distinguisbst of its basic
component elements.”) (emphasis added). Thus, even the preferred embodiments do not uniformly
require “more than 75%.”

Defendants also argue that the prosecution history indicates that the patentees admitted that

“at least 75% of th@olygons or polyhedrons ...is deliberate, given thatt is precisely in this
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manner how the multilevel antenna that has allojerating functions sought is attained.” (Dkt.

No. 77-12 at 8-9.) The Court finds that this sirgjegement was not a disclaimer or surrender of
claim scope, because the patentees did not distmthegrior art based on the statement. Instead,
the patentees admitted that théoprart included this limitatin, but argued that it was “not
deliberate” in the prior art. Specifically, the patentees argued that “in the Sierpinski triangle the
contact zone between the elemastess than 50% of the perimetararea in at least 75% of the
polygons or polyhedrons, but, however, this level of contact between elemeuritsiédiberate’

(Dkt. No. 77-12 at 8 (emphasis added).)

Moreover, the claims pending in the PGpplication includedthe “at least 75%”
requirement. Thus, the “more than 75%” requiretm&as an explicit limitation of the then-
pending claims, and was not a limitation on the opamadf “the invention.” In contrast to the
PCT claims, the “at least 75% requirement” is reatited in the Asserted Claims filed in the
continuing applicationddakim v. Cannon Avent Grp., PL.&79 F.3d 1313, 1317 (Fed. Cir. 2007)
(“It is recognized that an applicant can broadewelsas restrict his claims during the procedures
of patent examination, and thebntinuing applications may pe® broader claims than were
allowed in the parent.”).

Finally, Defendants point to a statementthg examiner during the '432 Reexam. The
Court is not persuaded that it should adoptekaminer’'s construction. Like Defendants, the
examiner cited to the preferred embodiment disdas¢he specification. (Ki. No. 82-2 at 7 (“To
the extent this feature is not claimed, it appeasemtial to the definition as it is the very reason
behind the name multilevel. Col. 2 lines 44-55, 60)64As discussed above, this is only one
embodiment, and Defendants have not provided aigsirge reason to impose this requirement in

every claim. Accordingly, the Court rejects fBedants’ construction. Rally, in reaching its

Page 16 of 61



conclusion, the Court has considered the extriegidence submitted by the Parties, and given it

its proper weight in light of the intrinsic evidence.

3. Court’s Construction
For the reasons set forth abothes Court construes the terrfimultilevel structure” and
“structure for the multi-band antenna” to mean“a structure for an antenna useable at
multiple frequency bands with at least two levks of detail, wherein one level of detail makes
up another level. These levels afetail are composed of pgigons (polyhedrons) of the same
type with the same number of sides (facesjherein most of the polgons (polyhedrons) are
clearly visible and individually distinguishable and most ofthe polygons (polyhedrons)
having an area of contact, intersection omterconnection with other elements (polygons or

polyhedrons) that is less tharb0% of the perimeter or area’

B. “antenna element having a multi-band behavior”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“antenna element having‘an antenna element useable atSame as its proposal for
a multi-band behavior” | more than one frequency band™multilevel structure”

1. The Parties’ Positions

The Parties dispute whether the “antenna elé&hsould be construed the same as the
previous term “multilevel structure.” Plaintiff gues that the plain language of the claims should
apply. (Dkt. No. 77 at 9Rlaintiff contends that there is naterement that each claim must cover
all features and characteristic of multilevel desiglk) According to Plaintiff, the claims of the
'069 and '421 Patent reflect an inteo claim some of the inventive concepts separately from the
specific multilevel geometry covered in other MLV claimkl.)( Plaintiff further argues that
Defendants’ proposal would add the “75% requinethi® Claim 1 of the '421 Patent, even though

the limitation is specifically added in dependent Claimd}) Plaintiff contendshat it is improper
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to limit all claims to a multilevel geometry, pecially when limiting tle claims would render a
dependent claim superfluoud.(at 9-10.)

Defendants respond that it is clear from thec#fication that the multilevel structure is the
guintessence of the alleged invention. (Dk. B .at 6 (citing '432 Patent at Abstract, 4:51-53.)
Defendants argue that the specitfica explains that it is the multitel geometry that distinguishes
the alleged invention from the prior art, wihicould attain multibangerformance without a
multilevel structure.Ifl. (citing ‘432 Patent a4:60—66.) Defendants comig that Plaintiff points
to nothing in the specification that supports itguainent that the alleged invention could provide
multiband performance and distinguish thiepart without a multilevel structurdd() According
to Defendants, Plaintiff does na&xplain how such claims could comply with the written
description requirement, 35 U.S.C. 8112, 1, éytlare not construed to include a multilevel
structure. Id.) Finally, Defendants argue that Plaintiff's claim differentiation is “weak and
ineffective.” (d.)

Plaintiff replies that the #serted Claims of the '06hd ‘421 Patents arspecifically
drawn to an antenna design constructed of gammaements arranged in a specific manner to
define multiple winding current paths. (Dkt. N8b at 4 (citing '069 Pat# at Claim 32; '421
Patent at Claim 1).) Rintiff contends that if Defendantslisxe the claims @& unsupported under
35U.S.C §112, 11, the proper vehicle to attaekctaims is under that provision, not by ignoring
the plain language of the claimgd.}

For the following reasons, the Court finds that the teimienna element having a multi-
band behavior” should be construed to meanstructure for an antenna useable at multiple
frequency bands with at least two levels ofletail, wherein one level of detail makes up

another level. These levels of detail are compas of polygons (polyhedrons) of the same type
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with the same number of sides (faces) wherein rapof the polygons (polyhedrons) are clearly
visible and individually distinguishable and most of the polygons (polyhedrons) having an
area of contact, intersection or interconnection with other elements (polygons or
polyhedrons) that is less tharb0% of the perimeter or area’
2. Analysis

The term “antenna element having a multi-bbetlavior” appears in Asserted Claims 32
and 46 of the '069 Patent; and Asserted Claims 1 and 11 of the 421 Patent. The Court finds that
the term is used consistently in the claims anishitended to have the same general meaning in
each claim. In these claims, the coined termitilewel structure” was ngaced with the disputed
term “antenna element having a multi-band behdvidefendants argue that this was an attempt
to broaden the claims beyond the written desiorpof the original patent application. As
indicated above, however giCourt notes that it is not imprape broaden claims in a continuing
application. Nevertheles§w]hen a patent thus deribes the features tie ‘present invention’
as a whole, this description limits the scope of the inventigarizon Servs. Corp. v. Vonage
Holdings Corp, 503 F.3d 1295, 1308 (Fed. Cir. 2008ge also Andersen Corp. v. Fiber
Composites, LLCA74 F.3d 1361, 1368 (Fed. Cir. 2007) (fmglthe specification’s description of
a “critical element” limiting).

Here, the specification repealg@mphasizes that the “essenof the invetion is found
in the geometry used in the multileveistture . . . .” '432 Patent at 6:3-gke also idat 5:46-48
(“It should be remarked that the differenbetween multilevel antennae and other existing
antennae lies in the particular geometry . ),.2?44-45 (“The present invention consists of an
antenna whose radiating elemesitcharacterised by its geomeal shape . . . .”), 3:52-53

(“Multilevel antennae on the contrary base theihdeor on their particular geometry . . . ."),
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5:25-28 (“With this it should be remarked thagardless of its configuration the multilevel
antenna is different from othertennae in the geometry of its characteristic radiant element.”),
5:62-65 (“In all, the difference between a multileaatenna and a conventional one lies in the
geometry of the radiative element or one of itponents, and not in its specific configuration.”).
As indicated, the “geometry” disclosed in theeaification is the “main characteristic of [the]
multilevel antenna.” '432 Patent at 3:30—44. However, this “geometry” is not explicitly recited in
the claims. Accordingly, the Court finds tHaintenna element having a multi-band behavior”
should be construed the same as “multilevel structure.”

Plaintiff argues that there is no requiremdrat each claim mustower all features and
characteristic of multilevel designs. (Dkt. No. 77 at 9.) According to Plaintiff, the choice of
different words gives rise to éhpresumption that the differenlaims have alifferent scope.
Although this is generally true, the law is clear that the “[c]laims arentepreted in a vacuum,
but are part of and are readight of the specification.Slimfold Mfg. Co. v. Kinkead Indus., Inc.
810 F.2d 1113, 1116 (Fed. Cir. 1987). Here, the spetificalearly indicates threquired features
of the “present invention.Broadcom Corp. v. Qualcomm In&43 F.3d 683, 692-93 (Fed. Cir.
2008) (holding that the specification as a whilay serve to limit the claims by repeatedly
characterizing the invemtn in a specific manner).

Plaintiff also argues that depgent Claim 4 of the 421 Pateatlds that the requirement
that “for at least 75% of the geometric elemserthe region or areaf contact between the
geometric elements is less than 50% of the peeno area of the geommigtelements.” (Dkt. No.

77 at 9.) As discussed above, eurt finds that thiss only a preferre@mbodiment, and is not

a required limitation. Accordingly, this argument is moot.
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3. Court’s Construction

For the reasons set forth abotlee Court construes the tefamtenna element having a
multi-band behavior” to mean“a structure for an antenna useable at multiple frequency
bands with at least two levels of detail, wheraione level of detail makes up another level.
These levels of detail are composed of polygons (polyhedrons) of the same type with the same
number of sides (faces) wherein most of the pamons (polyhedrons) are clearly visible and
individually distinguishable and most of the polygons (polyhedrons) having an area of
contact, intersection or ineerconnection with other elements (polygons or polyhedrons) that

is less than 50% of the perimeter or ared.

C. “majority of the geometric elements”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“majority of the “more than 50% of the “at least 75% of the geometric
geometric elements” geometric elements” elements”

1. The Parties’ Positions

The Parties dispute whether majority means #tban 50%,” as Plaiifit contends, or if
it means “at least 75%,” as Defendants contdtdintiff argues that # plain and ordinary
meaning of “majority” is more #n 50%. (Dkt. No. 77 at 10 (aity Dkt. No. 77-5; Dkt. No. 77-6.)
According to Plaintiff, when the Asserted Pagense the word “majority,” they use the word in
its plain and ordinary sensdd( (citing '432 Patentat 2:60-64).) Plairffi contends that the
description of one embodiment does not risthéolevel of a clear disavowal of claim scopd. (
(citing '432 Patent at 4:63-66)Blaintiff argues that the patemts specifically rejected the
argument that this passage represented a disclaimer during relekanl10-11 (citing Dkt. No.
77-9 at 23).) Plaintiff also contentlsat Claim 4 of the 421 Paterdcites “for ateast 75% of the
geometric elements,” while Claim 5 (which depefrdsn the same claim) recites “for a majority

of the geometric elementsld( at 11.)
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Defendants respond that “majglf must be construed tanean at least 75% of the
geometric elements for the same reason that t'nmagst be construed that way. (Dkt. No. 82 at
7.) According to Defendants, the specification dietgaches at least 7586 geometric elements
have less than 50% of their perimetersamtact with other geometric elementd.)(Defendants
contend that Plaintiff used “majoy” because 75% is a majorityld() Defendants argue that
Plaintiff cannot retroactively change the mewniof the term as dictated by the inventors’
lexicography in the specificatiorid()

Plaintiff replies that Defendasitcitation to a particular ebodiment in the specification
does not rise to the level of “manifest exclusiomestriction” required fodisclaimer, especially
given other specification passagéDkt. No. 85 at 4 (citingfhorner v. Sony Comp. Entertainment
669 F.3d 1362, 1366 (Fed. Cir. 2012)).) Plaintiff asgytleat Defendants fail to address that its
proposed construction ignores ttlistinction between the languaggé’421 Patent Claims 4 and
5. (Id.) According to Plaintiff, the 421 Patent doeot claim a multilevel structure; indeed, it
claims “an antenna element having a multi-band behavidd.) Plaintiff argues that for
Defendants’ construction to be correct, the gmation must demonstrate a clear disavowal.) (

For the following reasons, éhCourt finds that the phraSmajority of the geometric
elements”should be construed to meanore than 50% of the geometric elements.

2. Analysis

The phrase “majority of the geometric eleméujspears in Asserted Claim 5 of the 421
Patent. The Court finds that tepecification does not define “naaity” to mean “at least 75%.”
Moreover, the plain and ordinary meagiof “majority” is more than 50%SgeDkt. No. 77-5 at

4; Dkt. No. 77-6 at 4.) Accordingly, the Cofirids that “majority” means “more than 50%.”
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Defendants repeat their argument from threvious terms and contend that “[t]he
specification, written and filed ih999, clearly teaches at least 76%geometric elements have
less than 50% of their perimeters in contact witiner geometric elements.” (Dkt. No. 82 at 7.)
For the reasons discussed above, the Court firmdgthib patentees did not define “majority” to
mean “at least 75%.” The language Defendantstgdoi in the specification only describes one
embodiment. This description does mige to the level of “maniféeexclusion or restriction” to
represent a clear disavowal of claim scdpee Thorner669 F.3d at 1366. Filig, in reaching its
conclusion, the Court has considered the extriegidence submitted by the Parties, and given it

its proper weight in light of the intrinsic evidence.

3. Court’s Construction
For the reasons set forth abotles Court construes the phrdeeajority of the geometric

elements”to mearimore than 50% of the geometric elements.

D. “level of structural detail” / “levels of detail”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“level of structural “the overall antenna and the | “a level of stucture in the
detail”’/“levels of detail” | geometric elements which formmultilevel structure that is clearly

it” identifiable from another level of
structural detail”

1. The Parties’ Positions

The Parties dispute whether the phrase “levedtfctural detail” should require: (1) the
structure to be “clearly identifie”; and (2) the structure isedrly identifiable “from another
level of structural detail.” Plaintiff argues ahthe Asserted Patentdescribe the claimed
“multilevel” antenna structures as comprising two levels of structural detail: the overall antenna
and the geometric elements that form it. (. 77 at 11 (citing ‘432 Patent at 2:35-43, 2:60—

64).) Plaintiff states that it doe®t dispute that the levels oftdé must be “identifiable.”Ifl.)
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Instead, Plaintiff argues that Def#ants’ construction imports tladitional requirement that the
levels of detail are “clearly identifiable.”ld)) Plaintiff further argues that Defendants’
construction requires something more than thiityatho identify the levels of detail without
explaining what this additional language meait. dt 12.) According to Rintiff, the “clearly
identifiable” requirement exists already in ttlaims of the 432, '431 and '632 Patents for most
of the geometric elements that form the claimed “multilevel structuce) Rlaintiff contends that
nothing in the intrinsic recordiggests anything more than tieéments “can be identified.Id
(citing '432 Patent at 2:60-64).)

Defendants respond that there are two aspedtetoconstruction: “early identifiable”
and “from another level of structrdetail.” Defendants argue thhe specification teaches both
of these aspects. (Dkt. No. 82 at 8 (citing '#2ent at 2:38—-41, 3:30—-38Dgfendants also argue
that their construction is contsit with a conclusion in the ipr claim construction orderld.
(citing Dkt. No. 77-3 at 15).) Defelants contend that Plaintiff ésking the Court to set aside the
teachings in the specification that “clearly bisi’ is a main characteristic of the purported
invention. (d.)

Defendants further argue that thgioposed “from another levet structural detail” aspect
appears in claims that call for fast level of structural detailand “a second level of structural
detail.” (Id. at 9 (citing '431 Patent &laim 14).) According to Defendants, the first level must be
clearly identifiable from the secondvid in order to have two leveldd() Defendants argue that
if the levels are the samegtithere is only one leveld()

Plaintiff replies that Defedants’ construction is redundant and unnecessary for the
Asserted Claims that include the term “clearly tifeable.” (Dkt. No. 85 at 5.Plaintiff states that

it agrees that the first and second “levels of detail” must be different from one anther. (
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Plaintiff argues that this is whis construction requires that theVeels of detail” consist of two
different things: (1) “the overall antenna” af#tj “the geometric elements which form itlti()

For the following reasons, the Court finds that the tdnrst level of structural detail”
should be construed to mealetail that clearly shows the overall structure” and that the term
“second level of structural detail” should be construed to meatetail that clearly shows
most of the individual elements. The Court further find¢hat the phraséwo levels of details”
should be construed to me&first level of detail that clearly shows the overall structure,
and a second level of detail that clearlghows most of the individual elements.

2. Analysis

The terms “first level of structural detadind “second level of structural deta@ppear
in Asserted Claim 6 of the '43Ratent; and Asserted Claims 4dd 30 of the '431 Patent. The
Court finds that the terms are used consistantie claims and are tended to have the same
general meaning in each claim. The phrase “two levels of detgifgars in Asserted Claim 17
of the '632 Patent. The Partieoposed construing only the termsVel of structural detail” and
“levels of detail.” The Court findghat only construing thesertes creates more confusion than
clarity, because it ignores thertext of the surrounding claim language. For example, Claim 6 of
the 432 Patent recites the following:

6. The multi-band antenna set forth in claim 1, wherein said antenna is included in
a portable communicatns device wherein:

the first portion isa first level of structural detaitomprising the overall
structure and having a first geometgnfigured to operate at the first
selected frequency band;

the second portion & second level of structural detaiithin the first level

of structural detail the second portion being smaller than the first portion
and having a second geometry configu@dperate at thsecond selected
frequency band; and
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the perimeter of the multilevel structure has a different number of sides than
each of the geometric elements tbampose the multilevel structure.

As indicated, Claim 6 recites two different levels of structural details, a first level and a second
level? The claim also recites the relationship between the first level of structural detail and the
second level of structural detail. Thus, the Cdiumtls that construing dy the term “level of
structural detail” would be incoplete and confusing, becausenitddles the claim language of a
distinct first level and a distaot second level. Accordingly, thi@ourt will provide a construction
for both the “first level of stictural detail” and the “seconevel of structural detail.”

Turning to the specification, the Summany the Invention (“Summary”) states the
following:

Although they are not fractal, multilevel antenrae characterised in that they

comprise a number of elements which may be distinguished in the overall structure

Precisely becausthey clearly show several levels of detail (that of the overall

structure and that of the indwal elements which make it upphtennae provide a
multiband behavior and/or a small size. Tnigin of their namealso lies in said

property.
'432 Patent at 2:36—43 (emphasis added). AsSinamary states, the ability to “clearly show

several levels of detail” is the “origin” of thmined term “multilevel.” Indeed, the specification
states that “levels of t&l” include clearly showig “the overall structure a@that of the individual
elements which make it upld. at 2:36—-43. The specification further adds that a “main
characteristic of [a] multiledeantennae” is that polygons elenis are “electromagnetically
coupled and grouped to form a larger structure,” and tmaist of these elements are clearly

visible” Id. at 3:33-38 (emphasis added).

4 Claim 17 of the 632 Patent does not recite at‘favel of structuradletail” and a “second level
of structural detalil.” Instead|aim 17 recites “the at leashe structure including at ledsto levels

of detail wherein one level of detail makes apother level of detalil, the at leasto levels of
detail being composed of closed figures boundedhe®y same number of sides.” As indicated
above, the two levels of details refer te twerall structure andehindividual elements.
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In describing one embodiment, the specificastates that Figure 4 illustrates “multilevel
structures (4.1-4.14) formed by parallelepipeds (sguaeetangles, rhombi. .. ). Note that the
component elements are alwagdividually identifiable &t least most of them gt Id. at 5:35—

38 (emphasis added). Thus, the irgitnevidence indicates that the first “first level of structural
detail” is the “detail that clely shows the overall structure,” and that the “second level of
structural detail” is the “detail that clé&ashows most of thandividual elements.”

Plaintiff contends that some of the AsseértClaims already include the term “clearly
identifiable,” thus making theonstruction redundant and unnecess@it. No. 85 at 5.) Plaintiff
argues that for other claims thdd not include “cleayl identifiable,” it woul be legal error to
include this limitation. To the extethat Plaintiff argueghat “level of struatral detail” does not
require clearly showing the overall structure mapst of the individual elements, the Court
disagrees. As discussed abothe specification repeatedly empgimzes that the “essence of the
invention is found in the geometry used ie thultilevel structure.” '432 Patent at 6:3ség also
id. at 2:44-45 (“The present invéon consists ofan antenna whose radiating element is
characterised by its geometrical shape . . . rijeed, the specification states that the “level of
detail” is the origin of the name “multilevelld. at 2:42—-43. Accordingly, the Court rejects
Plaintiff's argumentBroadcom Corp. v. Qualcomm In&43 F.3d 683, 692-93 (Fed. Cir. 2008)
(holding that the specification asvhole may serve to limit the claims by repeatedly characterizing
the invention in a specific manner).

Defendants propose the additional limitation abth another level of structural detail.”
Defendants argue this limitation is important for the claims that recite “a first level of structural
detail” and “a second level ofrattural detail. (Dkt. No. 82 at 12.) Diendants contend “[t]he

first level must be clearly idéifiable from the second level mrder to havéwo levels.” {(d.) The
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Court does not disagree, but finds ttegt proper means to clarify this issue is to construe the terms
“first level of structural detailand “second level of struatal detail.” Both tle claims in the '432
and '431 Patents, as well as the G@swonstructions, explicitly recitinat the “firsievel of detail”
is the “overall structure.” Thus, the Court rejects this specific language in Defendants’
construction.
3. Court’s Construction

For the reasons set forth abottee Court construes the terffirst level of structural
detail” to meart‘detail that clearly shows the overall structure” and the ternisecond level
of structural detail” to mearfdetail that clearly shows most of the individual elements$. The
Court also construes the phréiseo levels of details”to mearia first level of detail that clearly

shows the overall structure, and a second levelf detail that clearly shows most of the

individual elements”

E. “geometric element” / “polygon”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“geometric element”/ | “a closed plane figure bounded “a closed plane figure bounded by
“polygon” by straight sides, further straight lines or closed plane

including circles and ellipses, | bound by a circle or an ellipse”
where a portion of a circle or
ellipse is counted as one side”

1. The Parties’ Positions

The Parties dispute whether the “geomettEment” may includdoth a “straight line”
and a “circle/ellipse.” Plaintifargues that its construction embratfes constructions adopted in
the prior litigation. (Dkt. No. 7at 12-13.) Plaintiff contends thtite specification teaches that
the geometric elements used to constructctaened antennas may include curved sidies.at
13) (citing '432 Patent at 2:47-5653-60.) Plaintiff further argues that the specification includes

examples of antenna structures thatude both flat and curved sidekd.((citing '432 Patent at
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Figure 7.8).) Plaintiff also contendlsat the specification notes that a multilevel structure may be
used as the reflector in a reflector (or satetligh) antenna, or the conical section or walls of a
horn antenna.ld. (citing '432 Patent at 3:58—-61, 5:53-5915:14).) According to Plaintiff, in
these applications the sides oé ffolygons are curved to fit tinen-planar surfaces in a reflector
dish antenna and a conically shaped antenida.af 13—-14.) Plaintiff alo argues that the
specification teaches that a multilevel structure may be applied to a spiral anténaa.1¢
(citing’432 Patent at 6:5-21)Plaintiff contends that the gmetric elements of a multilevel
structure applied to a spiral antennil also exhibit some curved side$d.

Plaintiff next argues that many of the MLV Pateexplicitly claim antennas that mix flat
and curved sidesld. at 15 (citing '432 Patent at Claim ‘331 Patent at original Claim 5; '432
Patent at original Claim 2; '54Ratent at Claim 8421 Patent at Claim 8)69 Patent at Claims
25, 26).) Plaintiff contends th#ttese claims confirm that a geetric element may have straight
perimeter portions, curvgeerimeter portions, or bothd() Plaintiff further argues that the parent
patents to the asserted pateait® included claims covering hybmgometric elements with both
curved and straight sidedd( (citing '208 Patent at Claimg, 5, 17, 20 (Dkt. No. 77-8); '868
Patent at Claims 11, 12 (Dkt. No. 77-7); PBpp. at Claims 4, 9 (Dkt. No. 77-12)).)

Defendants respond that this term is inextrigdibked with the coined term “multilevel
structure.” (Dkt. No. 82 at 10.) Dendants argue that the specifioatdescribes witlparticularity
the type of geometric elements tlaae part of a multilevel structurdd( (citing 432 Patent at
2:44-50, 4:51-58).) Defendants contend that tiesgsquares, pentagons and hexagons are
polgyons, which by definition have straight sidéd. &t 11 (citing Dkt. No82-4).) According to

Defendants, the specification never states that a polygon can be replaced with a closed plane figure
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having a curved side formed byrpaf a circle or ellipse.ld.) Defendants furthreargue that none
of the 56 embodiments in Figures 1-6 depicloaed plane figure with a curved sidiel.

Regarding Figure 7.8, Defendants argue thatliadsr is just a number of circles stacked
one on top of the otherd() According to Defendants, the “curved” surface in Fig. 7.8 is just a
stack of circles, and the specification definescihge as a limiting case for a polygon with a large
number of sidesld.) Defendants argue that none of the polyhedrons in Fig. 7 is formed of closed
planar figures having a mixture sfraight and curved side$d () Defendants also argue that none
of the 64 figures in the patent looksything like Plaintiff's demonstrativesld. at 12.) Defendants
contend that Plaintiff's demonstratives shouldiiszegarded because there is no expert testimony
or other extrinsic evidencedhprovides support for themd()

Defendants further contend tHlaintiff largely relies on claims that were drafted after the
original specification was filedld.) Defendants argue that Plaint#fftitation to original Claims
4 and 9 do not support its argumeid.)(Defendants contend that Claim 4 concerns a multilevel
structure “formed exclusively by pdiedrons, cylinders and conedd.j Defendants also argue
that Claim 9 states that “the multilevel structurét®perimeter for the cross-section of a conical
or pyramidal horn type antennalti(at 12.)

Plaintiff replies that Defendasmtoncede that the ordinatgfinition of “polygon” does not
apply, because the correct construction of thesas must encompass circles and ellipses. (Dkt.
No. 85 at 5.) Plaintiff argues dh the claims of the parer868 Patent provide “substantial
guidance” regarding the meaning“geometric element” and “polygon.id. at 56 (citing ‘868
Patent at Claims 11, 12 (Dkt. No. 77-7); P&pp. at Claim 4, 9 (Dkt. No. 77-12)).) Plaintiff
argues that the disclosure of cylinders and s@sepolyhedrons provides support for figures that

include both curved and straightiss on flat and curved portiongd.(at 6 (citing '432 Patent at
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4:26-27, Figure 7.8).) Plaiftifurther argues that in 2006, the examiner allowed claims in the
'208 Patent that explicitly claim embodimemtath hybrid polygons consisting of portions of
circles or ellipses and figures witloth curved and straight sidekl. (citing '208 Patent at Claims

4, 17, 39, 62 (Dkt. No. 77-8)).) According to Plaiftihese claims provide “highly instructive”
context regarding the meaning of “polygond.((citing Phillips, 415 F.3d at 1314).)

For the following reasons, the Court finds that the tefgeometric element” and
“polygon” should be construed to meém closed plane figure bainded by straight sides,
further including circles and ellipses, where a polibn of a circle or ellipse is counted as one
side’”

2. Analysis

The term “geometric element” appears issArted Claims 1, 14, and 30 of the '431 Patent;
Asserted Claims 1 and 6 of t82 Patent; Asserted Claims 32 a@idof the '06%Patent; Asserted
Claims 1, 5-7, and 10 of the 421 Patent; Asskei€Claim 17 of the '54Patent; and Asserted
Claim 17 of the '617 PateAtThe Court finds that the term is used consistently in the claims and
is intended to have the same general meanieggéh claim. The Partiesrag that the “geometric
element” may be a closed plane bounded by straight lines. The Parties dispute whether the closed

plane may be bounded by both straight lines @ circle or ellipse, as shown below:

5> The Parties agree that the term “polygon” shdiglatonstrued the same as the term “geometric
element.” The Parties note that the term “polyg@niot recited in the Asserted Claims, but is
implicated in construction of the term “multildv&ructure.” (Dkt. No. 77 at 12, Dkt. No. 82 at
10).
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(Dkt. No. 82 at 11.) Defendants argue that maghin the written spedifation describes these

shapes, and none of the 56 embodiments in Figw@slepict a closed plane figure with a curved
side. (d.) Defendants are correct that the speatibn does not include the cross sections
illustrated above. However, the specification ddestify “circles and ellipses as a limiting case
of a polygon with a large number sifles.” '432 Patent at 2:48—48s the court found in the prior
litigation, “[b]y including circles and ellipses as an explicit ‘limiting case’ of polygon, the MLV
specification supports a construction ofymmins to include cites and ellipses,e. figures with
curved sides.” (Dkt. No. 77-10 at 5.) Andhadtigh the specification does not include the exact
shapes illustrated above, theesification does include figurdbat are described as polyhedron
that include both flat and curved portions. Speally, Figure 7.8 depic a “hybrid” polyhedron

that includes cylinders witburved and flat surfaces:

50
Oie B

et

7.8 @ 3

'432 Patent at Figure 7.8. In addition, many & MLV Patents explicitly claim antennas that mix

flat and curved sides. For example, claimgha '432 Patent recite ‘glurality of geometric
elements” that includ&oth linear and nofinear portions.” '432Patent at Claim Jee also431

Patent at original Claim 5 gerimeter regions comprising bdthear and non-linear portions.”);
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'432 Patent at original Claim 2 (“at least somithe plurality of geometric elements have
perimeter regions comprising a curve.”).

The parent patents also included claimsering hybrid geometric elements with both
curved and straight sides. For example, '#@ Patent claimed embodiments with polygons
consisting oportionsof circles or ellipses, i.efigures with curved andstight sides. '208 Patent
at Claim 4 (“perimeter regions comprising portiariscircles or ellips€3, Claim 5 (both linear
and non-linear perimeter portions), Claim 17 (attles® side comprises a portion of a circle or
ellipse), Claim 20 (at least one nonlinear portion formed of a portion of a circle or ellipse and other
perimeter portions are linear) (Dkt. No. 77-8imilarly, claims 11 and 12 of the ‘868 Patent
include a multilevel structure formed by cylindensd cones, as disclosed in the specification.
'868 Patent at Claims$1, 12 (Dkt. No. 77-7)see alsdPCT App. at Claims 4, 9 (Dkt. No. 77-12.)
Accordingly, the intrinsic evidere indicates that a geometric elmmhmay have straight perimeter
portions, curved perimeter portions, or botthug, the term “geometric element” should be
construed to include hybrid shapeshaboth curved andtraight sides.

Defendants argue that Plaintiff's reliancetba cylindrical-shaped polyhedrons in Figure
7.8 is misplaced, because a cylinder is just a rmumbcircles stacked one on top of the other.
(Dkt. No. 82 at 14.) Defendants contend that nohthe polyhedrons in Figure 7 is formed of
closed planar figures having a mix@uof straight and curved side#d.J Defendants are correct
that Figure 7.8 illustrates cylinders, but that does preclude the “geometric element” from
including both curved and stdit sides. Moreover, Defendants wiat address the claims in the
'432 Patent and the '208 Patetfiat recite “bothlinear and non-lineaperimeter portions.”
Accordingly, the Court rejects Defendants’nstruction that requires closed plane figure

bounded by either a straight lines or a circlamellipse. Finally, in reaching its conclusion, the
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Court has considered the extrinsic evidence suluhitgehe Parties, and given it its proper weight

in light of the intrinsic evidence.

3. Court’s Construction
For the reasons set forth above, the Court construes the“tggrametric element” and
“polygon” to mearfa closed plane figure bounded by straigt sides, further including circles

and ellipses, where a portion of a circle or ellipse is counted as one side.

F. “aset of closed figures bounded bthe same number of sides, the
sides comprising one or more of stright lines, portions of circles and
portions of ellipses”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“a set of closed figures | No construction necessary; “a set of straght-side polygons
bounded by the same | alternatively, “closed figure” | bounded by the same number of
number of sides, the means “a figure that begins andstraight sides, or a set of figures

sides comprising one or ends at the same point” each figure bound by a circle, o a
more of straight lines, set of figures each bound by an
portions of circles and ellipse”

portions of ellipses”

1. The Parties’ Positions

The dispute is essentially the same as the previous term, which is whether the “closed
figure” may include both a “straight line” and a “decand/or ellipse.” Rintiff argues that the
MLV specification notes that an antenna structurg bw®used as the reflector in a reflector (or
satellite dish) antenna or on thvalls of a conical antenna. (Dkt. No. 77 at 16 (citing ‘432 Patent
at 3:58-61, 5:53-59, 6:11-14).) According to PI&inin this embodiment the sides of the
elements used to construct the antenna are ctiovBdthe non-planar ocurved surfaces of an
antenna, and thus one or more sides of the eksmmealy be curved to conform to the reflector,
conical or spiral antenna surface, which atieee elliptical or circular in shapeld()

Plaintiff also argues that the originally-filedlaims in the priority document cover “the

multilevel structure or its perimeter form the gscsection of a conical or pyramidal horn type
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antenna.” [d. (citing PCT App. at Claim 9 (Dkt. No. 77-02 Plaintiff contends that the claims

of the '208 Patent recited “adst some polygons include at least non-linear perimeter formed

of a portion of a circle cgllipse and wherein other pgjon perimeters are linearlt( at 17 (citing

'208 Patent at Claim 3, 4, 5, 36, 39, 3®laintiff further argues that Claim 17 of the '632 Patent
requires a set of closed figures bounded by the saimder of sides, witthe sides including one

or more of straight lines, portions aifcles, or portions of ellipsedd() Plaintiff also argues that

the ordinary meaning of “closed figure” is “a shape or a curve that begins and ends at the same
point.” (Id. (citing Dkt. No. 77-13).) According to PHiff, the intrinsic evidence uniformly shows
geometric elements as figures thagin and end at the same poiid.)(

Defendants respond that the only closed figusupported by the specification are the
geometric elements previously construed tgbkygons (or polyhedrons) in the prior litigation.
(Dkt. No. 82 at 13 (citing Dkt. No. 77-3 at 134 21-23).) Defendants argue that if the claim
limitation covers a non-polygon shapes with a cursielé (i.e., a portion cd circle or ellipse),
then the claim is invalid because theraaswritten description to support the limitatiotd.}

Finally, Defendants arguedahPlaintiff relies on &isual Mathematics Dictionarywhich
Defendants contend appears to be a screensimotan illustrated online dictionary designed for
children. (d. at 14.) Defendants further contend that ¢hisrno evidence that it was available at
the time of the alleged inventioar that a person of ordinaskill would consider a children’s
online dictionary in onstruing the claim.d.)

Plaintiff replies that Defedants are effectively asking the Court to render summary
judgment on a fact question without submittgwgpporting evidence or expert testimony. (Dkt.

No. 85 at 7.) Plaintiff arguesdhthe specification provides amepsupport for figures with both
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straight and curved sides, incing reflector antennas, conicaltannas, cylindrical antennas, and
spiral antennasld.)

For the following reasons, ti@@ourt finds that the phrasa set of closed figures bounded
by the same number of sides, the sides compngi one or more of straight lines, portions of
circles and portions of ellipses’should be given itplain and ordinary meaning.

2. Analysis

The phrase “a set of closed figures boundedhgy same number of sides, the sides
comprising one or more of straight lines, porsiaf circles and portions of ellipses” appears in
Asserted Claim 17 of the '632 Patent. Unlike theviiwus term, the disped phrase explicitly
recites that “the sides comprisinge or more of straight linegortions of circles and portions of
ellipses.” Defendants argue thalaintiff is attempting to use different words in a later filed
continuation to try and broaden the claim beyondtigisupported by the specification. (Dkt. No.
82 at 16). As discussed above, the Court notasiths not improper to broaden claims in a
continuing applicationHakim v. Cannon Avent Grp., PL&79 F.3d 1313, 1317 (Fed. Cir. 2007)
(“It is recognized that an applicant can broadewelsas restrict his claims during the procedures
of patent examination, and thebntinuing applications may pe® broader claims than were
allowed in the parent.”).

Defendants next argue that if the claimmitation covers a non-polygon shapes with a
curved sidei(e., a portion of a circle or ellipse), then the claim is invalid under 35 U.S.C. § 112,
1 1, because there is no the written descripticupport the limitation. (Dkt. No. 82 at 16) (citing
Ruckus Wireless, Inc. innovative Wireless Sols., LL.824 F.3d 999, 1004 (Fed. Cir. 2016)).
Unlike the facts in this case, the courRackusconcluded “that no intrinsior extrinsic evidence

suggests that ‘communications path’ encompasses wireless communica&iocisu’s 824 F.3d
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at 1004. Here, the intrinsic evidanconfirms that the “closedjfire” may include both a “straight
line” and a “circle/ellipse.” Indeed, ¢rclaim explicitly recites that “the sides” of the closed figures
comprise “one or more of straight lines, portions of circles and portions of ellipdasishaw
PLC v. Marposs Societa' Per Azipab8 F.3d 1243, 1248 (Fed. Cir. 1998) (“The claims define
the scope of the right to exclude; the claim cartdion inquiry, thereforehegins and ends in all
cases with the actual wordsf the claim.”). Accordingly,the Court rejects Defendants’
construction. Finally, in reaching its conclusiorg tBourt has considered the extrinsic evidence
submitted by the Parties, and given it its propeight in light of the intrinsic evidence.
3. Court’s Construction

For the reasons set forth above, the phtaset of closed figures bounded by the same

number of sides, the sides comprising one or m®of straight lines, portions of circles and

portions of ellipses”will be given itsplain and ordinary meaning.

G. “number of sides”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“number of sides” Naonstruction necessary; “number of straight sides for
plain and ordinary meaning geometric elements bounded by
applies. straight sides, and a large number
for geometric elements bounded
by a circle or an ellipse”

1. The Parties’ Positions

The Parties’ dispute is essentially the samh@previous two terms, which is whether the
“number of sides” may include both a “straightefirand a “circle/ellipse.” Plaintiff argues that
Defendants seek to restrict the claims from cmgehybrid figures that include both straight and
curved sides. (Dkt. No. 77 at 1&)aintiff contends that both ¢hspecification and claims from
various MLV Patents provide support for geometren@tnts and figures that include both straight

and curved sidesld. (citing '432 Patent &5:53-62, 6:11-14; PCT App. atiginally-filed Claim
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9 (Dkt. No. 77-12); 208 Patemt Claims 3, 4, 5, 17, 20, 32, 36, 38, '432 Patent at Claims 2,
3; '431 Patent at Claim 5; '541 tait at Claim 8; 421 Patent @laim 8; ‘069 Patent at Claims
25, 26).)

Defendants respond that their construction pises Plaintiff from trying to argue that a
side can be a planar figure with a curved sfiét. No. 82 at 14.) Defedants do not present any
new arguments for this term, but instead statettfeateasons for their construction is “set forth
in the previous two sections.It()

Plaintiff replies that Defendas offer no argument apart from its arguments about the two
preceding terms. (Dkt. No. 85 at 7.) According taifRtiff, there is no reason to depart from the
previous holding that “a person afdinary skill in the art, readg the specification and claims of
the MLV patents would understand that whenrtong the sides of polygon, a ‘curved side’
consisting of a portion of a circle or ellipse should be counted as one $ildé€citing Dkt. No.
77-10 at 6).)

For the following reasons, the Court finds that the temmber of sides” should be given
its plain and ordinary meaning.

2. Analysis

The term “number of sides” appears in Asserted Claims 14 and 30 of the '431 Patent;
Asserted Claim 6 of the '432 Pate Asserted Claim 46 of th®69 Patent; Asserted Claim 11 of
the '421 Patent; and Asserted Claims 17 and 18ef632 Patent. The Court finds that the term
is used consistently in the claims and is intended to have the same general meaning in each claim.
Defendants do not present any new arguments retiatias term. Instead, they argue that their

construction is necessary to preclilaintiff from arguing that ade can be a planar figure with
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a curved side. (Dkt. No. 82 at 14.or the reasons discussed ahdkie Court rejects Defendants’
construction.

The Court further notes that Defendants’ ¢ongion takes three wosdand redrafts it as
twenty-five words. The Court findbat this is not only unwarranted, but is also unhelpful to the
jury. The claim language is clear and addresiseselationship between the number of sides of
the multilevel structure and the number of sidestrh of the geometric elements. For example,
Claim 14 of the '431 Patent recites thaieétperimeter of the multilevel structure tzadifferent
number of sideshan each of the geometric elements that compose the multilevel structure.”
Simply stated, the structure and the elements do not have the same afisibes. This claim
language is unambiguous, and isilgashderstandable by a jury, astould be given its plain and
ordinary meaning. Finally, in aehing its conclusionthe Court has consided the extrinsic

evidence submitted by the Parties, and given it @pgrweight in light of the intrinsic evidence.

3. Court’s Construction
For the reasons set forth above, the téramber of sides” will be given itsplain and

ordinary meaning.
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H. “Substantially within” terms

Disputed Term

Plaintiff's Proposal

Defendants’ Proposal

“said second [and third]
portion[s] being located
substantially within the
first portion”

“the second [and third]
portion[s] share[s] a substantig
number of geometric elements
with the first portion”

\lbeing substantially inside or

“second [and third] portion|[s]

enclosed by the first portion,
where the first portion, the secoi
portion, and the third portion
differ in size or confjuration”

“at least substantial par]
of said second and thirg
portions being part of
the first portion”

ISthe second and third portions
share a substantial number of
geometric elements with the
first portion”

“second and third portion[s] bein
substantially inside or enclosed
by the first portion, where the

first portion, the second portion,
and the third portion differ in siz¢
or configuration”

nd

g

1%

]

“a [second/third] portion
located substantially
within the first portion”

“the [second/third] portion
shares a substantial number o
geometric elements with the
first portion”

f substantially inside or enclosed

“a [second/third] portion being

by the first portion, where the
first portion, the second portion,
and the third portion differ in siz¢

A\1”J

or configuration”

1. Th

e Parties’ Positions

The Parties dispute whether the term “substantially within” should be construed to mean

“share a substantial numb of elements,” as Plaintiff pposes, or “substantially inside or

enclosed,” as Defendants propose. The Partssdispute whether the first portion, the second

portion, and the third portion must “differ in size or configuration.” Plaintiff argues that

“substantially within” requires overlap or siray of geometric elements between different

radiating portions of the antens&tucture. (Dkt. No. 77 at 19.) &htiff contendghat one of the

disclosed improvements of the MLV Patents isdhdity to design small dannas that radiate at

multiple frequency bandsld (citing ‘432 Patent at 2:39-42,18%-18).) According to Plaintiff,

the size reduction is achieved by sharing portions of the antenna real estate across multiple

frequency bandsld. at 20.)

Plaintiff further argues that during reexantioa, the patentees cont&stly characterized

“substantially within” as requiring stiing or overlapping elementd$d( (citing Dkt. No. 77-9 at

Page 40 of 61



3, 7-8, 10, 13, 16).) Plaintiff contentizgat its construction is takenearly verbatim from these
statements.Id.) Plaintiff argues that Defendants’ construction would cover a multiband antenna
that was actually three single-band antenmeanged together, because it does not require any
sharing or overlap of geometric elements leetwthe different portions of a multiband antenna.
(Id.) According to Plaintiff, the patentees stihguished this exacconfiguration during
reexamination.I@. (citing Dkt. No. 77-9 at 4) Plaintiff further argues that the specification also
distinguishes the claimed antennas from destgas achieve multiband radiation by grouping
single band antennas and from arrayd. &t 21 (citing '432 Paterdt 3:45—-49).) Rlintiff also
contends that Defendants’ consttion also incorrectly requiresahthe first, second, and third
portions “differ in sizeor configuration.” [d.) According to Plaintiff, this requirement is included
in dependent Claims 6, 10, and 12 of the 432 Patkeh}. (

Defendants contend that the ordinary meaninvihin” is “inside” or “enclosed.” (Dkt.
No. 82 at 15 (citing Dkt. No. 82-4).) Defendartiso argue that theronstruction relies on
ordinary meaning to require that the first pomti the second portion, and the third portion differ
in size or configuration.ld.) Defendants contend that thespages cited by Plaintiff do note
support Plaintiff’'s construction &t “within” means “share.”ld. at 16 (citing '432 Patent at 2:39—
41, 3:16-18).) Defendants further argue tha word “overlap” appears only once in the
specification, and that the term is ned in Plaintiff’'s constructionld. (citing '432 Patent at
5:15-21).)

Regarding the prosecution histpiDefendants argue that Plaifis statements are self-
serving, and are entitled to no weighid. Defendants further arguthat the PTO rejected
Plaintiff's construction as naupported by the specification undee PTO’s broadest reasonable

interpretation (“BRI”) standardld. (citing Dkt. No. 82-5 at 21).According to Defendants, if
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Plaintiff's construction was rejeat under the BRI standard, it stualso be rejected under the
Philips standard.lfl.) Finally, Defendants contdrthat Plaintiff's argumets regarding single band

antennas have no evidentiary suppand that Plaintiff's claindifferentiation argument lacks

merits. (d. at 17.)

Plaintiff replies that it explicitly defined “substantially within” during reexamination. (Dkt.
No. 85 at 7 (citing Dkt. M. 77-9 at 3).) Plaintiftontends that its “share” requirement is narrower
than Defendants’ “enclosed” requiremeid. @t 8.) According to Platiff, the Court is not bound
by the PTO’s BRI construction, which & broader construction standard thHamillips. (Id.)
Plaintiff further argues that itonstruction prevents the claifnem covering a grouping of single
band antennasld;) According to Plaintiff, the specificatn explicitly disclaims a configuration
that achieves multi-band performance bguping together single-band antennés. (Citing '432
Patent at 3:45-49).) PHiff argues that the claims do naiwer a configuration comprising three
independent portions, because the portronst overlap or share some geometiy.) (

Plaintiff further argues that Defendantsoyide no intrinsic supporfor their proposed
construction of “inside or enclosed.fd() Plaintiff also contends that Defendants’ argument is
incorrect because it reqas the portions to “differ in size configuration,” which would import
a limitation from dependent Claims 6, 10, and 12haf ‘432 Patent into independent Claim 1.
(1d.)

For the following reasons, the Court finds that the phtaa& second [and third]
portion[s] being located substanially within the first portion” should be construed to mean
“the second [and third] portion[s] has an areathat substantially overlap[s] an area of the
first portion, where the portions differ in size or configuration.” The Court further finds that

the phraséat least substantial parts of said secondrad third portions being part of the first
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portion” should be construed to medthe second and third portions have areas that
substantially overlap an area of the first potion, where the portions differ in size or
configuration.” The Court also finds thahe phrase‘a [second/third] portion located
substantially within the first portion” should be construed to medhe [second/third] portion
has an area that substantially overlaps an areaf the first portion, where the portions differ
in size or configuration”

2. Analysis

The phrase “said second [and thiportion[s] being locatedubstantially within the first
portion” appears in Asserted Qfail of the '431 Patent; and AsssdtClaim 1 of the '432 Patent.
The Court finds that the phraseused consistently in the claims and is intended to have the same
general meaning in each claim. The phrase éastl substantial parts of said second and third
portions being part of the first gmn” appears in Asserted Claim 17 of the '541 Patent. The Court
finds that the phrase is used consistently incthens and is intended to have the same general
meaning in each claim. The phrase “a [second/tipodiion located substantially within the first
portion” appears in Asserteddin 17 of the '617 Patent; amsserted Claim 17 of the '632
Patent. The Court finds that the pbe is used consistently in the claims and is intended to have
the same general meaning in each claim.

The Parties’ dispute centers on the meaningefvords “substantially within.” The Court
finds that the intrinsic evidence indicates that “substantially within” means the second or third
portion “has an area that swdstially overlap[s] an area of the first portion.” During the
reexamination, the patentees consistently attarized “substantiallywithin” as requiring
overlapping areassee Aylus Networks, Inc. v. Apple Jri856 F.3d 1353, 1360 (Fed. Cir. 2017)
(noting that statements made by the patedig@ng reexamination can be used during claim

construction). Specifically, the fentees explained that “in tleentext of the specification, the
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recited ‘second portion being located substantialthin the first portion’ means that the second
portion has an area that ‘sharesoverlaps’ an area of thecited first portiori. (Dkt. No. 77-9

at 3.) The patentees repeated this argument multiple tildest (/—8, 10, 13.) Accordingly, the
Court finds that this intrinsic evidence infarthe proper meaning tife disputed phrases.

Turning to Defendants’ construction, the oslypport Defendants provide is an extrinsic
dictionary definition. Given that the patentees uaembined term (i.e., “Multilevel”) to describe
the geometric relationships, the Court is not pateddhat an extrinsic éleition should be given
more weight than the prosecution histofyefendants characterize the prosecution history
statements as “self-serving advocacy.” The €disagrees, and notes that the patentees argued
that the claim was distinguishable because thbstntially within” limitation would not include
three concentric “stand-alone” antas. (Dkt. No. 77-9 at 3-4.)

According to Defendants, a second portiorsubstantially withina first portion if the
second portion is merely enclosed by the fibgfendants’ constructionauld appear to include
three single-band antennas arranged togeb®srause their construction does not require any
sharing or overlapping of areas between the diffeportions. As indidad, both the specification
and prosecution history distinguish the clainsdennas from designs that achieve multiband
radiation by grouping single band antenr&ee, e.g. 432 Patent at 3:45-49.

Defendants also argue that the examinecte the patentees’ argument as not supported
by the specification under the PTO’s broadesispnable interpretationBRI”) standard. (Dkt.

No. 82 at 16.) Defendants correctly argue that a patentee’s statements to the PTO cannot broaden
its claims beyond the original disclosurl. @t 16 (citingHoneywell Int’l, Inc.v. ITT Indus., Ing.
452 F.3d 1312, 1319 (Fed. Cir. 2006)).) However, ithabt the case here because it is actually

Defendants’ construction that woulelcapture the disclaimed embodiments.
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Regarding the proposed “differ in size or cgofiation” language, Plafiff argues that this
would add limitations from three dependentmmisj and render the claims superfluous. (Dkt. No.
77 at 21.) The Court disagrees. The dependemhslgenerally add requirements that the second
and third portions are smalldran the first portion. The pposed construction does not impose
any specific size requirements, and may everudelportions that are the same size, assuming
they have a different configurati. This is required because thé&imsic evidence indicates that
the first portion differs in size or cdgfiration from the second and third portioSgee, e.q. 432
Patent at 3:41-45 (“The number of frequency basdgsoportional to the number of scales or
sizes of the polygonal elementssimilar sets in which they aggouped contained in the geometry
of the main radiating element.”). Indeethe patentees made this argument during the
reexamination to distinguish Claim 1 of the '434atent. (Dkt. No. 77-9 &) Finally, in reaching
its conclusion, the Court has considered the esitrievidence submitted by the Parties, and given

it its proper weight in light of the intrinsic evidence.

3. Court’s Construction

For the reasons set forth abotlee Court construes the phrdsaid second [and third]
portion[s] being located substantially within the first portion” to mean“the second [and
third] portion[s] has an area that substantially overlap[s] an area ofthe first portion, where
the portions differ in size or configuration.” The Court further construes the phréaaeleast
substantial parts of said second and thirgortions being part of the first portion” to mean
“the second and third portions have areas thasubstantially overlap an area of the first
portion, where the portions differ in size or configuration.” The Court also construes the phrase

“a [second/third] portion located substantially within the first portion” to mean“the
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[second/third] portion has an areathat substantially overlaps an area of the first portion,

where the portions differ in size or configuration.”

l. “the second portion is a second levef structural detail within the
first level of structural detail”

Disputed Term Plaintiff's Proposal Defendants’ Proposal

“the second portion is a| “all the geometric elements of | “the second portion is a second

second level of the second portion are shared| level of structuratietail inside or

structural detail within | with the first portion” enclosed by the first level of

the first level of structural detail, where a level of

structural detail” structure detail is clearly
identifiable from another level of
structural detail”

1. The Parties’ Positions

The Parties’ dispute is essentially the sam@hagprevious term, except the previous term
recited “substantially within,” and this phrasaly recites “within.” Paintiff argues that the
patentees added the “within” limitation duringgxam in response to a rejection over Johnson, a
tri-band antenna. (Dkt. No. 77 at 22 (citing D¥b. 77-14 at 9, 21, 23—-24.) Ridif contends that
the PTO accepted this argumentiti Notice of Allowance.Ifl. (citing Dkt. No. 77-14 at 4).)
According to Plaintiff, the patentees’ argumentse based on the premise that “within” requires
complete overlap of geometric elementd. Gt 23 (citing Dkt. No. 77-14 at 23—-24).) Plaintiff
contends that the patenteegsed that the second radiating fomm was not within the first
radiating portion in Johnsonld( (citing Dkt. No. 77-14 aR3-24).) Regarding Defendants’
construction, Plaintiff argues thiitncorporates the unrelated aapt that the second portion must
be “enclosed by” the first portionld() Plaintiff also argues thddefendants’ construction adds
limitations relating to the term “level of structural detaild.]

Defendants respond that their construction supporting reasons, for the last limitation

apply here as well. (Dkt. No. 82 at 17.) Defemdaargue that in distguishing Johnson, Plaintiff
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relied on the ordinary meanimj the claim term “within.” [d.) Defendants contend that Plaintiff
did not argue that Johnson failed to disclose thiéhfa/ limitation due to “the lack of complete
overlap between the first and second radiating portiofd)” (

Plaintiff replies that it disnguished Johnson on the grourntat the second portion was
not “within” the first portion dung reexam (Dkt. No. 85 at 8-9itfog Dkt. No. 77-14 at 23).)
Plaintiff contends that it addethe “within” limitation to overcome a rejection based on Johnson.
(Id. at 9 (citing Dkt. No. 77-14 at 9)Plaintiff argues that the fentees’ discussion of Johnson is
the best place to look when construing “withind.) Plaintiff further argues that Defendants make
no attempt to analyze or synthesize the patenieaason-related argumentsr do they cite any
statements supporting “enclosedd.] Plaintiff contends that tHeTO accepted its arguments and
issued the claimsld. (citing Dkt. No. 77-14 at 4).)

For the following reasons, the Court finds that the pHithgesecond portion is a second
level of structural detail within the first level of structural detail” should be given itplain
and ordinary meaning.

2. Analysis

The phrase “the second portion is a second levstrattural detail within the first level
of structural detail” appears fsserted Claims 14 and 30 otth31 Patent; and Asserted Claim
6 of the '432 Patent. The Court finds that the pares used consistently in the claims and is
intended to have the same general meaning in@ath. The Court first nefs that the disputed
terms “second level of structural detail” and “filsvel of structural detki are included within
this disputed phrase, and that Plaintiff's camstion completely removes these disputed phrases.

Defendants’ construction does not have this issueinstead construes “within” to mean “inside
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or enclosed.” As discussed abotre problem with Defendants’ cdngction is that it is based on
extrinsic evidence and could ¢ape a disclaimed embodiment.

Plaintiff presents one new argument to suppertonstruction. Plaintiff contends that for
the same reasons as “substantially withing term “within” requires a complete overlap or
sharing or geometric elements. (Dkt. No. 7221 Plaintiff argues thahe patentee added the
“within” limitation during reexam in response to a rejection over Johnson, a tri-band antdnna. (
The Court agrees.

In the reexam, the patentees argued fluktnson was actually multiple single band
antennas pushed together. (Dkt. No. 77-14 atTtie)patentees further argued that because there
was minimal overlap between the first and secportions, the second portion was not “within”
the first portion. Id. at 23—-24.) The patentees includedirmulation of Johnson’s antenna, and
argued that Johnson was actually two separatamade'which only overlam the areas close to
their shared feed point.Id. at 23.) The simulation below shott® current densitgf the antenna
at the two different operating frequaes, with blue indicating thahis portion of the antenna is

not radiating at the particular frequendgl.
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(Id. at 23.) The patentees then argued that, astridited in the simulations, the second radiating

portion was “not smalleand withiri the first radiating portion.Id. at 23—24 (emphasis added).)
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Defendants respond that thisasother example of Plaintiffyting to use its own self-serving
advocacy. (Dkt. No. 82 at 20.) The Court disagrees.

Given the context of the claim language, thain€déinds that the ten “within” should be
given its plain and ordinary meaning. The Cous t@nstrued the terms “sew level of structural
detail” and “first level of structral detail.” Thus, the claim tguage will read as follows: “the
second portion is a seconckfdil that clearlyshows most of the individu elements] within the
first [detail that clearly shows the overall stture].” As discussedPlaintiff's construction
confuses the claim language by completely droppiregtwo “level of stratural detail” terms.
Defendants’ construction appears to read odistinguished and disclaimed embodiment of
multiple single-band antennas pushed together.

When considered in the context of the consiouacfor the two “level of structural detail”
terms, the disputed phrase is easily understandable by a jury, and should be given its plain and
ordinary meaning. As discussed above, a pessandinary skill would understand that “within”
requires the area of the individual elements of the second portamntpletely overlap with an
area of the first portion. Fingllin reaching its conction, the Court has considered the extrinsic
evidence submitted by the Parties, and given it @pgrweight in light of the intrinsic evidence.

3. Court’s Construction

For the reasons set forth above, the phfgse second portion is a second level of

structural detail within the first level of structural detail” will be given itsplain and ordinary

meaning.
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J. *“overall structure of the conductive radiating element” / “overall
structure”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“overall structure of the| “any portion of the antenna thatNo construction necessary; plain
conductive radiating radiates in one or more of the | and ordinary raaning applies.
element”/ “overall claimed frequency band(s)”
structure”

1. The Parties’ Positions

The Parties dispute whether the term “oltestructure” should be construed as “any
portion of the antenna that radiates,” as Pii&iontends. Plaintiffargues that the use of
“comprising” in Claim 1 of the '431 Patentditates the multi-band antenna may include more
than just the conductive radiating element. (. 77 at 24.) According to Plaintiff, this is
consistent with the specification that makes dleat the radiating element can be a portion of the
antenna.Ifl. (citing '432 Patent at 3:11-15, 5:62—65, 3:48-HR)aintiff further argues that the
patentees explained during reexam that “multilevetsires nest structural levels of details (e.g.,
the overall structure, and smaller structures iwithe overall structure) wherein these nested
structural levels of detail ge rise to frequency bandsId( at 25 (citing Dkt. No. 77-14 at 15).)
Plaintiff also contends that éhpatentees distinguished a reference on the grounds that its first
portion did not comprise the ovdratructure of the conductiveadiating element because the
second portion contained regs that were not active the first portion. Id. (citing Dkt. No. 77-

14 at 23-24).)

Defendants respond that the specificatioesushe term “overalktructure” without
assigning any special meaningthis phrase. (Dkt. No. 82 a8 (citing '432 Ptent at 2:38-39,
2:62; 5:2-3).) Defendants argueathPlaintiff contends that éhtiniest portion of a radiating
element that radiates in a claimed frequenayeawould constitute the overall structure of the

radiating element.ld.) Defendants contend that Plaintiff'gations to the specification and file
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history do not support its consttion of “overall structure.” Ifl.) Defendants also argue that
Plaintiff's inclusion of “the claimed frequencyid(s)” in this limitation ipuzzling, because these
particular claims all recite a geric “selected frquency band.”ld.) Defendants contend that it is
not helpful to add “the claimed frequency balitliis the construction where the only antecedent
for a “claimed frequency band” is a ndescript “selected frequency bandd.}

Plaintiff replies that Clain of the '432 Patent unambigudysecites that the “conductive
radiating element” can be less than the “multidba@antenna.” (Dkt. No. 85 at 9.) Plaintiff also
argues that the specification contains multiplanegles where the radiating element forms only
part of the antennald; (citing '432 Patent at 3:11-15, 5:62—-§5plaintiff also contends that
“claimed frequency bands” is dictated by the claim languddg. Rlaintiff argues that because
the conductive radiating elementdemposed of all the geometetements included in the first,
second, and third portions, it therefore is composealldhe elements that radiate in the first,
second, and third frequency bandd.)(

For the following reasons, the Court finds that the tefowerall structure of the
conductive radiating element” and “overall structure” should begiven theirplain and
ordinary meaning.

2. Analysis

The terms “overall structure of the conductragliating element” antbverall structure”
appear in Asserted Claims 1 and 6 of the '43@maAsserted Claims 1, 14, and 30 of the '431
Patent; and Asserted Claim 17 of the '541 Rat&@he Court finds that the terms are used
consistently in the claims and are intended twehthe same general meaning in each claim. The

Court further finds that the terms are unambigyand are easily undggandable by a jury, and
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should be given their plain and ordinary megn The Summary of thimvention (“Summary”)
states the following:
The present invention consists of an antenna whose radiating element is
characterised by its geometrical shape. Its designation as multilevel antenna is
precisely due to the factdhin the body of the antenigan be identified at least
two levels of detail: that of the overatructure and that of the majority of the
elements (polygons or polyhedrons) which make iThs is achieved by ensuring
that the area of contact artersection (if it exists) between the majority of the

elements forming the antenna is only atiacof the perimeter or surrounding area
of said, polygons or polyhedrons.

'432 Patent at 2:44-67 (emphasis added). Ascatdd, one “level of detail” is the “overall
structure of the conductive radiating element.” Thiga@ted in the claims, and in this context, the
term is not overly technical aronfusing. Accordingly, the Caufinds that the term does not
require construction.

Plaintiff contends that the overall structureloé conductive radiating element can be less
than the entire physical antenna. (Dkt. No. &t724.) According to Plaintiff, the use of
“comprising” in the claim indicatethat the multi-band antenna may include more than just the
conductive radiating elementd() Although true, this is neither foreclosed or implicated by the
disputed term. Instead, the plain languagetha claim recites the “overall structucé the
conductive radiating elemehtand not the “overall structuref the antennd Plaintiff's
construction would read out therdi level of detail (i.e., ovellastructure of the conductive
radiating element) and replace it with “any pamtiof the antenna.” This would be an improper
redrafting of the claim language.

Plaintiff also contends that the patente®glained during reexam that “multilevel
structures nest structrlevels of detailsg.g, the overall structure, arsinaller structures within
the overall structure) wherein thesestael structural levels of detagive rise to frequency bands.”

(Id. at 25 (citing Dkt. M. 77-14 at 15).) The issue is not wimtthere can be “nested structural
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levels,” but instead is what the term “overatusture of the conductivedating element” means.
The patentees statement confirms that the “dvetaucture” is not just'any portion” of the
antenna, but instead is the “overall structureéhef conductive radiating element.” Indeed, the

patentees included the following annotated iearsf a simulation tsupport its argument:

Ex Parte Reexaminalion of Palent No. 7,397,431

Control No.90/013,023

Attorney Docket No.: 0690.0004L1
PAGE 11

- i,‘-:==:!!’“
\ 4 Portion of / Portion of
5 \"} Multilevel \ il Multilevel
= Structure \9‘( Structure Portion of
‘W"‘f Associated A y Associated . Multilovel
A with 1st e with 2nd ?i Structure
Frequency Frequency : Associated
Band Band with 3rd
et V Frequency
Band
First Second Third
Frequency Frequency Frequency
band Band Band

(Dkt. No. 77-14 at 16.) The patentees further argbati“[a]s illustrated, the successively smaller
scales of these levelithin the overall structurgive rise to the differa frequency bands.” (Dkt.
No. 77-14 at 16 (emphasis added).) Consistentthétclaims and the specification, the patentees
identified the first level of detiaas the “overall structure dfie conductive radiating element,” and
not just “any portion of the antenna that ragkat Accordingly, the Court rejects Plaintiff's
construction because it improperly redrafts the claim language.

Finally, Plaintiff argues that the specification contains multiple examples where the
radiating element forms only paot the antenna. (Dkt. No. 85 40.) The Court agrees that the
claims and the specification indicates that a pathefantenna radiates. Indeed, this is what is
illustrated in the simulation provided in the reexatowever, the issue is not whether a part of
the antenna can radiate, because this is explrgityed in the claim. The issue is what a person

of ordinary skill in the art wodl understand the term “overall strui of the conductive radiating
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element” to mean. For the reasons stated abo€& dhrt rejects Plaintif§ construction and finds
that the term should be givés plain and ordinary meaning.

3. Court’s Construction

For the reasons set forth above, the téowerall structure of the conductive

radiating element” and“overall structure” will be given theirplain and ordinary meaning.

K. “frequency band”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“frequency band” “a range of frequencies “a range of frequencies”
extending between two limiting
frequencies”

1. The Parties’ Positions

The Parties agree that “frequency band” nseanleast “a range dfequencies.” The
Parties dispute whether the construction shdutther specify that the “frequency band” is
“extending between two limiting frequencies.” Plé@inargues that the Court should adopt the
prior construction that a frequency band is “a range of frequencies extending between two limiting
frequencies.” (Dkt. No. 77 at 25 (citing Dkt. No. 77-3 at 32).) Adocw to Plaintiff, “frequency
band” is a straightforward tergiven its ordinary meaningld;). Plaintiff argues that every time
the Asserted Patents use the term “frequency band,” theglseaaange with defined endpoints.
(Id. (citing '432 Patent at 8:36-39).)

Defendants respond that the specificatioesdoot provide a definition for frequency
bands. (Dkt. No. 82 at 19.) Defendants concedettie specification discloses some exemplary
embodiments, but argue that it does not limit thentiea to any frequencgewithin a specifically
bound frequency rangeld( (citing '432 Patent at 7:42-43,3-55).) Defendants contend that
without any guidance from theegfication on the term “limiting frequency,” they do not see how

the addition of that terrto a “range of frequencsg will be helpful. (d.)
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Plaintiff replies that the @urt should adopt the samenstruction given in the prior
litigation. (Dkt. No. 85 at 10.) Rintiff contends thatrequency band hatefined endpoints.g.,
limiting frequencies), and Defendants have nqtl@ned how a range of frequencies would not
extend between two limiting frequencielsl.)

For the following reasons, the Court finds that the tdmeguency band” should be
construed to medta range of frequencies”

2. Analysis

The term “frequency band” appears in Assé Claims 14 and 30 of the '431 Patent;
Asserted Claim 6 of the '432 fat; Asserted Claims 32 and 46 the '069 Patent; Asserted
Claims 1 and 11 of the '421 Patent; and Asse@kims 17 and 23 of the '541 Patent. The Court
finds that the term is used consistently in the claims and is intended to have the same general
meaning in each claim. The Parties agree tiraquency band” means at least “a range of
frequencies.” The Parties disputvhether the constructiorhauld further specify that the
“frequency band” is “extendingpetween two limiting frequenae The Court finds that the
additional language is unnecessary, becauseuihderstood that a “range” has two endpoints.
Indeed, the specification discloses embodimerds dperate in frequency “bands” having two
endpoints. For example, the speation states the following:

Below are described, for purposesilbfstration only, two non-limiting examples

of operational modes for Multilevel Aennae (AM1 and AM2) for specific

environments and applications.

Mode AM1

This model consists of a multilevel patch type antenna, shown in FIG. 8, which

operates simultaneousily bands GSM 900 (890 M-B60 MHz) and GSM 1800

(1710MHz-1880 MHzpand provides a sector rad@ti diagram in a horizontal

plane. The antenna is conceived mainly (although not limited to) for use in base
stations of GSM 900 and 1800 mobile telephony.
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'432 Patent at 7:39—-46 (emphaadded). Accordingly, the specifitan indicates that a frequency
band has defined endpoints. To the extent éhglarty contends that range does not have
endpoints, the Court jects this argument.

Plaintiff contends that the Court should adidgtconstruction because it is how the term
was construed in the prior litigation. However, thetiparin that case did not dispute “limiting
frequencies.” In fact, the defendant in thatecpoposed it in its cotrsiction. Here, Defendants
concede that “the specifitan discloses some exemplary embodiments in the 890 MHz—-960
MHz, D1710 MHz-1880 MHz, 1880 MHz-1930 MHand 3400-3600 MHz ranges,” but argues
that the specification “does not limit the invention to any frequencies within a specifically bound
frequency range.” (Dkt. No. 82 at 22.) Defendacwntend that “without any guidance from the
specification on the term ‘limiting frequency,” [B=fdant] does not see how the addition of that
term to a ‘range of frequencies’ will be helpfulld) The Court generally agrees with Defendants.
There does not appear to be any benefit in adalioig words to the Court’s construction for this
term. Accordingly, the Court does not addps portion of Plaitiff’'s construction.

3. Court’s Construction
For the reasons set forth abotree Court construes the teffrequency band” to mean

“a range of frequencies.”

L. “fractal type antenna”

Disputed Term Plaintiff's Proposal Defendants’ Proposal
“fractal type antenna” “aantenna with a self-similar| “an antenna possessing ideal
shape generated in an iterative fractal geometry”
manner”

1. The Parties’ Positions

The Parties dispute whether a “fractal tygggenna” is a “an antenna with a self-similar

shape generated in an iterative manner,” amt#ff proposes, or “an antenna possessing ideal
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fractal geometry,” as Defglants propose. Plaintiffgues that the term “fractal” refers to an object
whose shape repeats itself over multiple scales.. (Wt 77 at 26.) Plaintiff contends that there

is no such thing as a pure fractal antenna bedaast@l geometry is a mathematical abstraction.
(Dkt. No. 77 at 26 (citing '432 Pateat 1:59-61).) Platiff further argues thait is possible to
create a fractal-like antennas by truncating the antenna to a finite number of iterations that are self-
similar. (d. (citing '432 Patent at 1:61-63).) Plaifitalso contends that the most in-depth
discussion of fractal antennascarred during prosecution of tipeiority PCT application. €.

(citing Dkt. No. 77-12 at 6-7).) &ording to Plaintiff, the patee¢s characterizddactal antennas

as possessing “self-similarity or self-scalingtloé geometry” and described fractal antennas as
“self-similar object[s] fully decomposed into a nuenlof parts which shape is equal to the shape
of the overall object.”Ifl. (citing Dkt. No. 77-12 at 8, 15)Regarding Defendasitconstruction,
Plaintiff argues that it invites cam$ion, such as the number of times a shape must repeat itself in
order to be “ideal.”lf.)

Defendants respond that in the prior litigat Plaintiff proposed a construction of
“multilevel structure” that explicitly disclmed “fractal antennae.” (Dkt. No. 82 at 20.)
Defendants argue that the court was perplexed kethe“fractal,” and théerm “fractal” became
a source of potential confusion during triddl. (citing Dkt. No. 77-3 at 11-12; Dkt. No. 82-6 at
64).) Defendants contend that theonstruction tries to account ftire fact that “strictly fractal
antennae are impossible, as fraotgkects are a mathematical absti@n which include an infinite
number of elements.’1d. at 21 (citing '432 Patent at 1:581).) Defendants further argue that
Plaintiff raises the same arguments that were pusly rejected by the court in the prior litigation.
(Id.) Defendants also contend that the argument presented to the EPO was also notldgrrect. (

Finally, Defendants argue that there are mamgmples in the specification of non-fractal
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structures that fit Plairffis construction of fractal.l¢l. (citing '432 Patenat at Figures 3.1, 4.1,
5.4,6.6, 7.8).)

Plaintiff responds that the MLV patents teachttlileal “fractal objects exist only as an
abstraction or a concept,” and that antennas avitideal fractal geometgre impossible. (Dkt.
No. 85 at 10 (citing '432 Patent@9-61).) Plaintiff argues thBefendants’ construction would
render the claim limitation “wherein the antennanae¢nt is not a fractal type antenna element”
meaningless, because no real antenna could ever be a “fractal type antdyrlaittiff also
argues that the figures in the specification are not “self-simillat.)’ Rlaintiff contends that none
of the figures Defendants cite can be broken dmtmsmaller parts that are equal to the overall
structure, so none of theBgures are “self-similar.”Ifl.) According to Plaintiff, its construction
is fully consistent with the sp#ication’s teaching that Figures 3, 4, 5 and 6 are not fractald )

For the following reasons, tt@ourt finds that the terffiractal type antenna” should be
construed to medtan antenna with a self-copying shapgenerated in an iterative manner on
different scaling levels:

2. Analysis

The term “fractal type antenna” appears ssérted Claim 1 of the '421 Patent. The Court
first notes that the term appsan a negative limitatin. Specifically, Claim 1 of the 421 Patent
recites “wherein te antenna elemerig nota fractal type aenna element.” ’421 Patent at Claim
1 (emphasis added). What complicates the isstieais“[from a scientific standpoint strictly
fractal antennae are impossible, as fractal obgretss mathematical abstraction which include an
infinite number of elements432 Patent at 1:59-61. The courtthe prior litigation struggled
with this term, and eventually instructed theyjahat “this term, fratl, is both unclear, not

precisely defined, not consistently used, arglditierent meanings, gending upon when, where,
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and who is using it. It is na reasonable descriptivetis not a reasonably descriptive term.
(Dkt. No. 82-6 at 64.) With this backgroundet@ourt turns to thmtrinsic evidence.

The Court finds that the best indication ofaha person of ordinary skill in the art would
understand the term can be found in the patsat history of PCT Application No. ES99/00296.
To distinguish the prior art, the patentees adgirat “the antennas thate implemented do not
have a fractal geometry.” (DKNo. 77-12 at 8.) The patentees hat described prior art as
including a fractal antenndd() Specifically, the patentees argubdt “[ijn the case of [the prior
art] we find lllustrated in figures 2, 3 and 4 exdhady the fractal known as the Sierpinski triangle,
where we can clearly observe tlitais formed by identical triangles and that its geometry is
obtained carrying out a self-copying on a different scaling level of the basic generating element of
the structure.(ld. (emphasis in original).) Thus, the patsg described a fractal antenna as “self-
copying [€.g, identical triangles)] on a different saadilevel of the basic gerating element of
the structure.” Accordingly, th€ourt finds that the term ‘“dctal type antenna” should be
construed to mean “an antenna with a selfyoop shape generated an iterative manner on
different scaling levels.”

Plaintiff contends that the most in-demtlscussion of fractal antennas occurred during
prosecution of the priority PCT application. (DKo. 77 at 26). As discussed above, the Court
agrees, but does not agree with Plaintiff's consimac Specifically, the Court finds the term “self-
similar shape” is vague and potetiy confusing to a jury. Foexample, Defendants argue that
there are many examples of nfvaectal structures in the specification that fit Plaintiff's
construction. (Dkt. No. 82 at 21-23laintiff replies that the figes are not “self-similar,” and
then provides a lengthy definition of what “self-similar” means. (Dkt. No. 85 at 10) (“By self-

similar . . . should be understoadstructure that can be brokemo several parts that are ALL
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equal to the overall structure. A self-similar extij is fully decomposed into a number of parts
which shape is equal to the shape of the overall object.”). This shows the lack of clarity in
Plaintiff's construction, becaus®laintiff concedes that itconstruction requires further
construction.

Defendants argue that their construction trieadcount for the fact that “strictly fractal
antennae are impossible.” (DRo. 82 at 21.) Defendants propdg®mssessing an ideal fractal
technology,” which it contends “is as close lasnanly possible for an antenna design to be
fractal.” (Id.) Like Plaintiff’'s constructin, Defendants’ constructionsal creates more confusion
than clarity. The specification séat that ideal “fractal objects isk only as an abstraction or a
concept,” and that antennas with an ideal &lageometry are impossible. Thus, Defendants’
construction either renders the term meaningtessises the question of how close to impossible
is “ideal.” During the claimconstruction hearing, Defendangsgued that an expert could
determine if an antenna has “ideal fractal geoyrieHowever, like Plaintiff's construction, this
is effectively arguing that Defglants’ construction requires fher construction of the term
“ideal.”

3. Court’s Construction

For the reasons set forth abotree Court construes the tefimactal type antenna” to

mean“an antenna with a self-copying shape gearated in an iterative manner on different

scaling levels.”

V. CONCLUSION
The Court adopts the constructi@imve for the disputed andragd terms of the Asserted
Patents. Furthermore, the Parties should entae all testimony thatelates to the terms

addressed in this Order is constrained by therZoreasoning. Howevem the presence of the
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jury the Parties should not exprgsst implicitly referto each other’s claimonstruction positions
and should not expressly refer to any portion of@rder that is not an actual construction adopted
by the Court. The references to the claim carmsiion process should be limited to informing the

jury of the constructionadopted by the Court.

So ORDERED and SIGNED this 7th day of September, 2018.

SCART

RODNEY GILsgrRAP
UNITED STATES DISTRICT JUDGE
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