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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

CLAY ALLEN DAVIS,

Plaintiff,

V. CIVIL ACTION NO. 2:18-CV-00128-JRG
INTERNATIONAL PAPER COMPANY,
MANCEL SPRAYBERRY, JOHN
SPRAYBERRY D/B/A JWK LOGGING,
AND SCOTTY PRINCED/B/A PINELAND
FORESTRY SERVICES,

w W W W W W W W W W W W W ww

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Johrnr&gberry d/b/a JWK Logoig’s (“JWK Logging”)
Motion for Summary Judgmenth@ “JWK Motion”). (Dkt. Nb. 85.) Having considered the
briefing and the relevant authorities, fGeurt finds that the JWK Motion should BENIED-
IN-PART andGRANTED-IN-PART for the reasons set forth below.

l. BACKGROUND

On November 18, 2015, Defendant Internatiddaper Company (“IB and Defendant
Scotty Prince d/b/a Pineland Forestry ServiddsC (“Pineland”) enteré into a Master Wood
Purchase and Service Agreement, wherein Pinelgrekd to sell and IP agreed to buy raw wood
for processing. (Dkt. No. 85 at 1; Dkt. No. 98 at 7se®;also Dkt. N0.101-3 at 1 (Master Wood
Purchase and Service Agreement).) Accorgingineland contractedith JWK Logging to cut
and transport Pineland’s woodI®'s facilities. (Dkt. No. 85 at—2; Dkt. No. 98 at 8-9.) JWK

Logging contracted with Defendaltancel Sprayberry (“MS”) tdransport Pineland’s cut timber
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to IP’s facility in Domino, Texas (th8P Facility”). (Dkt. No. 85 at 2, 4see also Dkt. No. 98 at
10.)

On November 30, 2017, MS was driving ack and trailer eastbound on FM 3129 and
carrying timber destined fahe IP Facility. $ee Dkt. No. 98 at 5; Dkt. No. 100-2 at 50:6—-22
(Deposition of Mancel Sprayberry).) Plaintifflay Allen Davis (“Davs” or “Plaintiff’) was
driving a motorcycle and traveling westbound on FM 312Z%e Dkt. No. 98 at 5.) MS made a
left turn into the path of westbound traffic and togvan entrance to IP’s mill, and Davis collided
with MS’s truck. Gee Dkt. No. 98 at 5; Dkt. No. 100-2 &0:6—-22.) Davis sustained injuries
including a broken neck, a crushed right arm andihenternal injuries, and two broken legs that
resulted in his right leg being amputated. (Dkt. B9-4 at 1 (Declaratioof Clay Allen Davis).)

Davis subsequently sued MS, JWK, IP, anteRind (collectively, “[2fendants”) alleging
that (1) “the acts and/or omissiomsDefendants constituted a failumeexercise ordinary care and
negligence . . . [that] were a proximate cause of the . . . collision and Plaintiff’'s resulting injuries
and damages,” (2) “the wrongful aaf Defendants constituted niggince per se with regard to
the operation of . . . [a] tractor/trailer and [th@nsport of [] timber,” (3) “JWK Logging, Scotty
Prince d/b/a Pineland Forestry Sees and International Paper,neeicariously and derivatively
liable for the negligent acts and/or omissions.afMancel Sprayberry(4) “International Paper,
was vicariously and derivatly liable for the negligent acts andfmissions of . . . Scotty Prince
d/b/a Pineland Forestry Servicesid his employees and drivémsnd (5) “Defendants had a non-
delegable duty to exercise ordinary care indperation of . . . tractdrailer and transport of

timber.” (Dkt. No. 52 at 11-12 (Second Amended Complaint).)



. LEGAL STANDARD

Summary judgment should lgganted when “the movant shows that there igemine
dispute as to anyaterial fact and the movant is entitled talgment as a matter of law.” Fed. R.
Civ. P. 56(a) (emphasis addeshe also Celotex v. Catrett, 477 U.S. 317, 322 (1986). Under this
standard, “the mere existence of some alleged factual dispute between the parties will not defeat
an otherwise properly supported motion for summadgment; the requirement is that there be
no genuine [dispute] of material factAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48
(1986). The substantive law idengi$ithe material facts, and dispsibver facts that are irrelevant
or unnecessary will not defeatnaotion for summary judgmentld. at 248. A dispute about a
material fact is “genuine” when the evidencésisch that a reasonable jucpuld return a verdict
for the nonmoving party.”ld. Any evidence must be viewed tine light most favorable to the
nonmovant.Seeid. at 255 (citingAdickesv. SH. Kress & Co., 398 U.S. 144, 158-59 (1970)).

The moving party must identify the basis fpanting summary judgemt and identify the
evidence demonstratingglabsence of a genuirssue of material factCelotex, 477 U.S. at 323.
If the moving party does not have the ultimate baoraiepersuasion at trial, the party “must either
produce evidence negating an essential elemein¢ efonmoving party’s claim or defense or show
that the nonmoving party does ntmtve enough evidence of assential element to carry its
ultimate burden of persuasion at triaNissan Fire & Marinelns. Co., Ltd. v. FritzCos., Inc., 210
F.3d 1099, 1102 (9th Cir. 2000).
[11.  DISCUSSION

In the JWK Motion, JWK sets forth thréssues to be decided by the Court:

(2) Is summary judgment appropriate fiavor of JWK Logging on Davis’
claims for vicarious liability fothe alleged negligent acts of MS?

(2) Is summary judgment appropriate on Davis’ “statutory employer” claim
under 49 C.F.R § 390.5 and corresponding Texas law?



3) Is summary judgment appropriate on Davis’ common law negligence claim
against JWK Logging for lac&f proximate causation?

(See Dkt. No. 85 at 3.)
A. Plaintiff's Vicarious Liabilty Claim Against JWK Logging

Under Texas law, a “generabmtractor can be heldcariously liable for its independent
contractor’'s actions if [it] retains somerdrol over the manner in which the [independent]
contractor performs the work that causes the damdgenzalezv. Ramirez, 463 S.W.3d 499, 506
(Tex. 2015). However, the “general contractan direct when andvhere an independent
contractor does the work and can requefdrimation and reports about the work’ without
assuming vicarious liability.”1d. (internal citation omitted). A general contractor’s “right to
control must be more than a general right to ovad&k to stop and start, or to inspect progress,”
“must relate to the activity that actually caused itijury, and [must] grant. . at least the power
to direct the order in which work is to be darrethe power to forbid ibeing done in an unsafe
manner.” Coastal Marine Serv. of Tex., Inc. v. Lawrence, 988 S.W.2d 223, 226 (Tex. 1999). “A
possibility of control is not eviehce of a ‘right to condl’ actually retaired or exercised.’ld.

JWK Logging argues that MS is armdependent contractor argdthus not an employee or
agent of JWK Logging. (Dkt. No. 85 at 9.) Acdmmgly, JWK Logging ishot vicariously liable
for MS’s act or omissions with respect to ttalision because it did not possess or retain a
contractual right to control the means, methadgjetails of MS’s timbehauling and trucking
operations nor did it have aetl control over the sameld(at 10-11.)

Plaintiff responds that JWK dgging contractually agreedahall drivers transporting
timber pursuant to its contract wihneland must obey federal, statad safety regulations. (Dkt.
No. 98 at 15-16.) When Pineland warned JWigding that several drivetransporting wood to

IP repeatedly violated weight limits, JWK Logging was expected to, agreed to, and had the ability



to take corrective actionld, at 16.) Since JWK reserved thghi to disciplindts drivers, JWK
implicitly reserved some right of control over its driverkd. at 15-16.)

The Court finds that Plaintiff has presenteidence that could lead a reasonable jury to
conclude that JWK Logging retaid the right to control and dict MS’s truckingoperations with
respect to IP. See Dkt. No. 100-2 at 25:1-29:3 (Deposition of Mancel Sprayberry); Dkt. No. 100-
3 15:4-22, 23:21-28:10 (Deposition of Johnr&yperry); Dkt. No. 100-4 at 57:7-58:15
(Deposition of Scotty Prince).) As discussedHhar below, Plaintiff ha also presented genuine
guestions of material fact as(tbh) JWK Logging’s statuas a motor carrieand statutory employer
under Texas Motor Carrier Safety Regulations (“Texas Regulations”), (2) MS’s employee status
under the same, and (3) consequently, JWK Lmgjgi vicarious liability for MS’s alleged
negligent acts or omissions. Accordingly, Beurt concludes that summary judgment is not
appropriate on this issue.

B. Plaintiff's Liability Claim Against JVWK Loqgging as a Statutory Employer

Statutory employment is a theory of vicaridability created by the Federal Motor Carrier
Safety Regulations (“Federal Regulations”)d drexas has adopted many—but not all—parts of
the Federal Regulation®Dmega Contracting, Inc. v. Torres, 191 S.W.3d 828, 848 (Tex. App.—
Fort Worth 2006, no pet.giccord Gonzalez v. Ramirez, 463 S.W.3d 499, 503 (Tex. 2015) Under
Texas Regulations, ultimate financial responsipiittr negligent acts or omissions committed by
a driver of a commercial motor vehicle that cawseaccident lies with the party determined to be
the “motor carrier” at the time of the accideifien Hagen Excavating, Inc. v. Castro-Lopez, 503
S.W.3d 463, 472 (Tex. App. 201&ccord Gonzalez, 463 S.W.3d at 503 €k. 2015) (citing 37
TEX. ADMIN. CODE § 4.11(a), (b)(3); 49 C.F.R§ 387.1, 390.3(a), 390.11, 391.1, 396.1). Texas

law defines “motor carrier” as “aimdividual . . . or other legal @ty that controls, operates, or



directs the operation of one or movehicles that transport isens or cargo over a road or
highway.” Tex. TRANSP. CODE § 643.001(6)see also 37 TEx. ADMIN. CoDE § 4.11(b)(1). “What
is relevant is whether [JWK Logging] was actingaasotor carrier in th&ransaction at issue.”
See Ten Hagen, 503 S.W.3d at 474.

JWK argues that the Federal Regulations only appigtéostate carriage and thus do not
apply in this case because the tramttion of wood at issue involved orilgtrastate carriage.
(Dkt. No. 85 at 12.) JWK also argues thatsitnot a statutory employer of MS under Texas’
definition of motor carrier because (1) JWK didt own MS'’s tractor-trailer, (2) JWK did not
insure MS’s tractor-trailer, (3) JWK did not repMS’s tractor-trailer(4) JWK did not instruct
MS as to what routes to take or how to drivehe IP Facility, and (5MS’s tractor-trailer was
labeled with his company name and DOT nembnot JWK Logging’s. (Dkt. No. 116 1 4-5
(citing Gonzalez v. Ramirez, 463 S.W.3d 499, 504 (Tex. 2015)); Dkt. No. 85 at 13.)

Plaintiff responds that MS drove exclusly for JWK Logging, providing an additional
truck and trailer to the fleet of trucks and traildrat JWK owned. (Dkt. bl 98 at 13.) As with
JWK Logging’s employee-drivers, JWK Logging dijected when and where MS would pick up
wood, (2) directed when and wieeMS was to deliver wood, (®rovided MS with permits to
make the deliveries to IP’s faciks, and (4) paid MS to deliveiowd to IP at the time of collision.
(Id. at 13—15 (citingren Hagen Excavating, Inc. v. Castro-Lopez, 503 S.W.3d 463, 475 (Tex. Civ.
App.—Dallas 2016, pet. denied)When JWK Logging agreed todlsame representation, duties,
and responsibilities that Pinelaodntracted with IP, JWK Loggingid not claim that it would not
or could not comply with those obligationstbat it had no control ovehe drivers performing

transportation services on itsiadf. (Dkt. No. 95 at 13-14.)



In light of Plaintiff's failure to presdnevidence in its Response that the Federal
Regulations apply in this case, the Court fitltst JWK Logging is noa statutory employer of
MS under Federal Regulations. However, Plaintiff has preseniddnce that raises a genuine
guestion of material fact as to JWK Loggiagstatus as a statutory employer under Texas
Regulations. Specifically, whethdWK Logging’s control over MSvas indistinguishable from
JWK Logging’s relationship with other driversathit employs and triks that it owns. See Dkt.

No. 98 at 15; Dkt. No. 100-2 at ¥4:25, 17:24-18:7, 25:1-29:30:7-37:10, 40:20-41:22
(Deposition of Mancel Sprayberry); Do. 100-3 at 9:15-10:24, 15:4-16:3, 19:16-22:9, 23:21—
28:10, 30:14-32:25, 36:5-38:8, 39:11-40:4 (Deposition of John Spraybegeg) Jharpless v.

Sm, 209 S.W.3d 825, 830 (Tex. App.—Dallas 2006, penied) (“Regardless of the type of
relationship between the carrier and the drivenwever, the carrier is not excused from the
regulations that treat the driver as a statutmployee for purposes of liability to the general
public.”). Accordingly, the Court finds that aasonable jury could conclude that JWK Logging
“control[led], operate[d], or direfd] the operation of [MS’s] vehie]] that transport[ed] . . . cargo
over a road or highway in thisase¢,” and would therefore be a motor carrier subject to statutory
employer liability under Texas RegulatiorSee TEX. TRANSP. CODE 8§ 643.001(6).

C. Plaintiffs Common Law Neglignce Claim Against JWK Logging

JWK Logging argues that the evidence showsittgitl not proximately cause Plaintiff's
injury. (Dkt. No. 85 at 16.) Athe time of the collision, MS’&ucking equipment was in good
working order, JWK had not negligently loaded BI8actor-trailer, and MS tractor-trailer was
under its weight limit of 84,000 Ibsld(; Dkt. No. 116 { 8.)

Davis responds that JWK Logging failed tceugasonable care toaise its right of

control over MS to ensure that he complied witifeaderal, state, and safety regulations. (Dkt.



No. 98 at 20 (citing EX. TRANS. CODE 88 545.103 and 545.152).) If JWK had used reasonable
care to exercise its right of control and diseiplMS for driving overweight loads, MS would not
have been driving the day of thecident or would have been a betdriver. (Dkt. No. 98 at 18.)
While JWK Logging’s failure to discipline M@ould have conceivably fostered an
environment giving rise to MS’slabedly negligent acts or omissions as related to the collision,
this hypothetical link is too tenuous to bpraximate cause for Plaintiff's injurySee Paroline v.
United Sates, 572 U.S. 434, 445 (2014) (“A requiremaitproximate cause thus servasgr
alia, to preclude liability in isuations where the caal link between condu@nd result is so
attenuated that the consequence is more aptlyidedas mere fortuity.”). Accordingly, Plaintiff
has failed to present evidence ofjienuine dispute of material faittat JWK’s separate acts or

omissions proximately caused Davis’ injuries.

V.  CONCLUSION

For the reasons discussed above, the Court h&XeNYES the JWK Motion for summary
judgment as to Plaintiff's claims against B®W.ogging for vicarious liability and statutory
employer liability under Texas Regtilons. However, the Cou®RANTS the JWK Motion for
summary judgment in favor of JWK Logging #&s Plaintiff's claimsfor statutory employer

liability under Federal Regulatns and common law negligence.

So ORDERED and SIGNED this 14th day of January, 2019.

EEARTY

RODNEY GILiiFRAP
UNITED STATES DISTRICT JUDGE




