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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

LEADER DEVELOPMENT INDUS. 8
CORP,, §
§
Plaintiff, 8
8 Case No. 2:18-CV-00254-JRG
V. 8
8§
INTERCROWN ENTERPRISE, LTD., 8
8
Defendant. 8

CLAIM CONSTRUCTION OPINION AND ORDER

In this patent case, Leader Development Industrial Corp. alleges Intercrown Enter-
prise, Ltd, infringes certain claims of U.S. Patent 7,832,488 parties now dispute the
scope ofsix terms or phrases from tlasserteatlaims and Intercrown allegdsvo of the
terms are indefinite-daving considered the partiegaim construction briefing and argu-
ments of counsel during a June 24, 2019 hearing, the Court construes the disputed claim
terms as follows.

l. BACKGROUND

The technology concerns window coverings, such as curtains and Bluedsding
to the’453 Patent, conventional bladed curtains (often commonly referredvenasgan
blinds) have two adjusting mechanisn@ne controls the rise of fall of the curtaiand

another controls the angle of the blades once they are in the desired peditah. But
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the patent describes this use of two mechanisms as difficult to assemble and expensive.
'453 Patent at 1:20-33.

To address these disadvantages, &3 Patent teaches a single mechanism that
controls bottthevertical position of the curtain and the angle of the blades. Using a pulling
string, the blades may be firstised or lowered to a desired positiBee453 Patent figs.

4 & 5 (showing the blades in raised and lowered positions, respectively). After the desired
position is reached, the same pullingrgf may be used to adjust tbiade angleSee id.
figs. 3 & 4 (showing the blades at different angles).

The key to this functionality is the use of two adjaastindrical elements, ‘avind-
ing tubé disposed witha “rubbing wheel' in combination with the pulling string and a
suspending stringlThe’453 Patenteachesan end of the pulling string connected to the
bottom bladé-The pulling string is wound around the winding tube, with the opposing end
of the string either free or connected to a winder. '453 Patent fig.3 (showing a manual string
22);id. fig.4 (showing the pulling string 21 connected to a windeA&}he strings pulled
the bottom blade changes position, either lifting or releasing the other blades as it moves
up or downBecause the pulling string is wound around the winding tube, pulling the string
causes the winding tube to rotate, which in turn rotatesdheectedubbing wheelAnd
becaus@ach blade connextb a suspending string hung from the rubbing wheel, the blades

rotateas well, at least until they contact one anotA#éer the bottom blade is moved to

! The patent does not expressly teach that the pulling string is connectdubttora blade, but this is
inherent given the described operation of the device and the figures.
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the desired position relative to the rail, tieer can move thaulling string in the oppots
direction to rotateand operthe blades the desired amoukee generally453 Patent at
2:42-3:6 (describing operation of certain embodiments).

Claim 1 recites

a winding tube rotatably disposed in an upper rail of a cur-
tain having curtain blades;

a rubbing wheel rotatable with the winding tube;

a pulling string controlling the rise and fall of the curtain,
with the pulling string having &rst end and a second
end, with the pulling string being wound around the
winding tube such that the winding tube is intermediate
the first and second ends of the pullstgng, with the
first and second ends of the pulling string beipgced
from the windingtube, with a portion of the pulling
string which is intermediate the winding tube and the
second end being passed through the curtain blades,
with the second end of the pullisgring having differ-
ent spacing from the winding tube when the pulling
string is wound on the winding tube;

.;and

a suspending string for insertion of the curtain blades, with
the suspending string haviagop end hung on the rub-
bing wheel, thereby during the rise and fall of the cur-
tain bladesthe suspending string is capable of being ac-
tuated in the rotating direction of the windinge, al-
lowing for adjustment of the angle of the curtain blades,
with the first end of theulling string being pulled to
rotate the winding tube to control the rise and fall of the
curtain and to rotate the rubbing wheel.

'453 Patent at 3:22—-4:7.
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. GENERAL LEGAL STANDARDS

“[T]he claims of a patent define the invention to which the patentee is entitled the
right to excludé. Phillips v. AWH Corp.415 F.3d 1303, 1312 (Fed. Cir. 2005) (en banc
As such, if the parties dispute the scope of the claims, the court must determine their mean-
ing. See, e.gVerizon Servs. Corp. v. Vonage Holdings Casp3 F.3d 1295, 1317 (Fed.

Cir. 2007);Markman v. Westview Instruments, Ifely U.S. 370, 390 (1996aff'g, 52
F.3d 967, 976 (Fed. Cir. 199%( bang.

When construing claims, “[t]here is a heavy presumption that claim terms are to be
given their ordinary and customary meaningventis Pharm. Inc. v. Amino Chems. Ltd.
715 F.3d 1363, 1373 (Fed. Cir. 2013) (citiPhillips, 415 F.3d at 1322.3). Courts must
therefore fook to the words of the claims themselvesto define the scope of the patented
invention.” Id. (citations omitted). Théordinary and customary meaning of a claim term
Is the meaning that the term would have to a person of ordinary skill in the art in question
at the time of the inventiome., as of the effective filing date of the patent application.
Phillips, 415 F.3d at 1313. Thigperson of ordinary skill in the art is deemed to read the
claim term not only in the context of the particular claim in which the disputed term ap-
pears, but in the context of the entire patent, including the specificdtion.”

Intrinsic evidence is the primary resource ¢taim constructionSee Powefne,

Inc. v. Artesyn Techs., In&99 F.3d 1343, 1348 (Fed. Cir. 2010) (citPPigillips, 415 F.3d
at 1312). For certain claim ternishe ordinary meaning of claim language as understood

by a person of skill in the art may be readily apparent even to lay judges)aamd
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constructionn such cases involves little more than the application of the widely accepted
meaning of commonly understood woidRhillips, 415 F.3d at 1314see alsaVedrad,
Inc. v. MRI Devices Corp401 F.3d 1313, 1319 (Fed. Cir. 20@8)e cannot look at the
ordinary meaning of the term .in a vacuum. Rather, we must look at the ordinary mean-
ing in the context of the written description and the prosecution histdBut)for claim
terms with lessapparef meanings, courts considghose sources available to the public
that show what a person of skill in the art would have understood disputed claim language
to mean. . .[including] the words of the claims themselves, the remainder of the specifi-
cation, the prosecution history, and extrinsic evidence concerning relevant scientific prin-
ciples, the meaning of technical terms, and the state of thédart.”
lll.  LEVEL OF ORDINARY SKILL IN THE ART

The levelof ordinary skill in the aris the level of skill ofa hypothetical person who
Is presumed to have known the relevant art at the time of the invention. In resolving the
level d ordinary skill, courts considehetypes ofand solutions to problems encountered
in the art, the speeaf innovation the sophistication of the technologyd the education
of workersactivein the field.In re GPAC 57 F.3d 1573, 157%ed. Cir. 1995)Importantly,
“[a] person of ordinary skill in the art is also a person of ordinary creativity, not an autom-
aton.”KSR Intl Co. v. Teleflex In¢.550 U.S. 398, 421 (2007).

Here, the parties dispute the proper level of ordinaryiskifie art. Leader contends
a person of ordinary skithusteither (1) have at least a bach&aodegree in mechanical

engineering, or (2) at least two years of experience in the design and analysis of mechanical

5/28



devices.Pl's Open’gBr. [Dkt. #56] at 34. Intercrown responds that a person without
relevant actual experience will not understand practical design considerations for window
coverings,and argues that an ordinarily skilled artisan would have at least three years of
experience in the design and fabrication of blifkf.’s Resp. Br. [Dkt. #0] at 6. Neither
party provides any underlying rationale for the level of skill it claims is correct.

The Court howeverneed not resolve the level of ordinary stallresolve the scope
of the disputed terms, because there is no dispute presented by the parties that depends on
which skill level is most propen other wordsregardless of whether Leader’s or Inter-
crown’s level of ordinary skill is nmgi proper, the outcome is the same concerning con-
struction of the disputed terms.
IV. CONSTRUCTION OF DISPUTED TERMS

A. “curtain” (Claims 1-2, 4-7, 9, and 11)

Pl.’s Proposed Construction Def.’s Proposed Construction

. . : Indefinite. To the extent this term is can-
Plain and ordinary meaning; no construction :

: . struable, a type of drapery, not a venetian
necessary; not indefinite.

blind.

1. Whether the term is indefinite
“Curtain” appears prolificallfhroughout the claimand, more generally, the 453
Patent.See, e.9. 453 Patent at (54(*Adjusting Structure of a Curtain for Adjusting the
Angle of Curtain Blade”)jd. at 1:26-23 (describing conventional curtains as having ad-

justable curtain bladgsid. at 3:22 (reciting, in the preambdé Claim 1, “[a]n adjustable
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structure of a curtafr). Yetdespite such prolific use of the terimtercrown contendsctr-
tain” is indefinite A “curtain,” says Intercrown, isa cloth or clotHike material that is
hung from a curtain rqtilwhereaghe figures showvhat an ordinarilykilled artisan would
considera venetian blind with slat®ef.’s Resp. Br. [Dkt. #0] at 28.Intercrown thus
argues the claims are indefinited, alternativelythat “curtain”’excludes a venetian blirtd.
Id. at 29.

But Intercrown’sreasoning ignores the Federal Circuitimndate not toeadthe
claims ina vacuumSeeMedrad, Inc, 401 F.3dat 1319 ( We cannot look at the ordinary
meaning of theéerm . . .in a vacuum.”) Although “curtain”’may refey in a vacuum, to a
cloth window covering without slat thereis no such vacuunhere.As Intercrown
acknowledges, all the figures show slats, whiehghtent calls “bladeslihdeed, hevery
purposeof the patent is tprovide foraltering both thevertical position and angle of the
blades using a single mechanism. '453 Patent at-3381Construing “curtain” asimply
cloth hungon a rod would make the purpose of the patent nonsen€iz@n thecontent
of the written description and figures, “curtain” is not indefinite.

2. Claim scope

Intercrown is corredhat some construction is warranted. Leader contends, without

support, that the term should be given its plain and ordinary meanintntérdrowris

extrinsic evidence shows the pateses “curtain’more broadlySee, e.g.Kollman Decl.

2 During the hearing, however, Intercrown argued that “curtain” should be wedsts a venetian blind.
H'rg Tr. (June 24, 2019) [Dk# 73 at 9:15-16.
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[Dkt. # 60-2] 115-16 (noting that “[afcurtain does not have slats or blades that are tilta-
ble[,] “[a] curtain typically has curtain material that hangs from a curtain rod[,]” and that
the patent illustrates a venetian blind). Here, d@risughto say that the '453 Patent uses
“curtain” to mean, more generally, a “window covering.” Tiape of window covering is
then set forth by thelaim limitations.

The Court therefore construes “curtain” to mean “window covering.”

B. “rubbing wheel” (Claims 1, 4-7, 9, and 11)

Pl.’s Proposed Construction Def.’s Proposed Construction

a wheel having a diameter that larger
than a diameter of the winding tube abput
Plain and ordinary meaning; no constructjavhich the suspending string is hung to pb-
necessary. tain greater friction between the suspend-
ing string and the rubbing wheel. The rub-
bing wheel rubs the winding tube.

Intercrown’s proposed construction for “rubbing wheel” has three components.
First, Intercrown urges that the diameter of the wheel must be larger than the diameter of
the winding tube. Second, Intercrown contends “rubbing wheel” must be construed such
that the suspension string is hung for the purpose of obtaining greater friction. Finally,

Intercrown says the rubbing wheel must rub the winding tube.
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1. Whether the rubbing wheel must have a diameter larger than a diam-
eter of the winding tube

Intercrown contends the proper scope of “rubbing wheel” requires this size relation-
ship with the winding tube. To support that contention, Intercrown stresses that the patent
teachesih the present inventigthe rubbing wheel is a little bigger than wieding tube.”

Def.’s Resp. Br. [Dkt. #0] at 10 quoting’453 Patent at 3: 13 (emphasis added)). This
language, says Intercrown, makes the size requirement a critical structural requirement of
the rubbing wheelld. Leader responds that the claims do not reqasize relationship

with the other claim elements, and that the “present invention” language is referring to the
specifically described embodiment. Pl.’s Reply [Dkt. # 66] at 6.

Use by the patentee of language such as “the present inventiogescl. .”, “the
present invention is. .”, or “all embodiments of the present invention aré can but
does not alwaydimit the scope of the claimSee Pacing Techs., LLC v. Garmin lnnc.,

778 F.3d 1021, 2024 (Fed. Cir. 2015®rizonServs. Corp.503 F.3dat 1308 (“When a
patent thus describes the features of the ‘present invention’ as a whole, this description
limits the scope of the invention.”). But when the intrinsic evidence does not support ap-
plying the limitation to the entirpatentdespite the patentee’s use of such phrdakege is
nolimiting effect. See Absolute Software, Inc. v. Stealth Signal, 63@ F.3d 1121, 1136

37 (Fed. Cir. 2011)oda v. Cordis Corp536 F.3d 1311, 132@2 (Fed. Cir. 2008)¢ject-

ing any limiting effect of “present invention” because the specification did not uniformly
refer to the invention as being so limited and the prosecution history did not reveal such a

limitation).
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Here, the patentee uses “present invention” in a definitional .s&€hselanguage
follows immediatéy after the statement that “the size of the winding tube 3 and the rubbing
wheel 31 can be different” and thus modifies that statement. Although Leader argues that
the applicanteferred to many different embodiments as “the present inventbrg Tr.

(June 24, 2019) [Dkt# 73 at 5514-57:3 the patentrefers to different embodiments as
being ‘in accordancavith the present inventionsee, e.q. 453 Patenat 2: 725 (emphasis
added) This isan important distinction meaning only that the described embodiment is
within the scope of the claims.

Intercrown also claims the prosecution history of related foreign applications re-
guires thisconstructionld. at 11-12. Specifically, the claims dhoserelated foreign pa-
tents and applications require that the rubbing wheel's diameter is greater than the associ-
ated winding tube’s diametegee, e.g.U.K. Patent GB 2 440 740 [Dkt. 60-25] at
Leader_0000667 (reciting, in Claim 1, that “the diameter of each rubbing wheel is greater
than the diameter of the associated winding tube”); Australian AppAN@006203460
82 [Dkt. #60-26] at Leader_0000309 (sam&hus, says Intercrown, the claims of the '453
Patent must also have this feature. Def.’s Resp. Br. [Dkt. # 60] at 12.

But while “statements made before foreign patent offices are sometimes relevant to
interpreting the claims,5ee Starhome Gmbh v. AT&T Mobility LLT3 849, 858 (Fed.

Cir. 2014), Intercrown would have the Court impamendmentsnade to claims in the
related foreign applications. Intercrown has not cited an€thetis unaware of angu-

thority justifying that as part of the claim construction @sxThe Court thereforeejects
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this part of Intercrown’s argument.

2. Whether a suspending string must be hung about the rubbing wheel
to obtain greater friction

Intercrown proposes an intent element for the construction of “rubbing wheel.” But
such language departs from the notion that apparatus claims only cover sfrActtwed-
ingly, the Court rejects this component of Intercrown’s proposed construction.

3. Whether the rubbing wheel must “rub” the winding tube

Intercrown argues the rubbing wheel “must rub the winding tube as the name of this
term implies. . ..” Id. at 14. To construe the term otherwise, says Intercrown, would not
give effect to all the claim termkl. Leader counters that the '453 Patent does not address
or discuss “rubbing” of these elements, and suggests any “rubbing” by the wheel occurs
with the suspending string rather than the winding tube. Pl.’s Reply [[83] &t 6-7
(calling Intercrown’s assumption about the rubbing wheel “conjecture that could easily be
explained with reference to rubbing the ‘suspending string™).

There are three problems with this aspect of Intercrown’s proposed construction.
First, apparatus claims cover structure, not the structure’s funSemiHewlett-Packard
Co. v. Bausch & Lomb Inc909 F.2d 1464, 1469 (Fed. Cir. 1990) (“[A]pparatus claims
cover what a devices, not what a devicdoes” (emphasis in original)). Here, however,

Intercrown asks the Court to impose functional language where none otherwise exists.

3 But see, e.glnvensas Corp. v. Renesas Elecs. Gd¥p. 13448-GMS, 2013 WL 3753621 at *2, nn.10-
12 (D. Del. July 15, 2013). Imvensas Corp.the court concluded “[iereis no rulebarringa patentee
from includinganintentrequiremenin its claims,” but thelanguageatissuewasfunctionalin nature Here,
thedisputedermis purelystructure andthereis noreasorto imposeanyintentelementonthatstructure.

11/ 28



Second, the patent describes an alternative embodiment in which the winding tube is con-
nected to the rubbing wheel through a gear, which cuts against Intercrown’s “rubbing” re-
guirement. '453 Patent at 3416 (“[T]he direction of the rubbing wheel 31 can be re-
versed to that of the winding tube 3 (for example, the winding tube 3 and the rubbing wheel
31 are connected by a gear).”).

Finally, even if the Court’s construction were to include some functional language,
“rubs” is a poor choice. To “rub” means to move surfaces against each other rather than
togetherSee, e.gRuh Webster’s Il New Riverside Univ. Dictionary 1023 [Dk6&-14]
at ICN0005532 (“to cause to move along a surface with friction and presdRuodg’)T he
American Heritage Dictionary 1075 (2d college ed. 1991) [D&0#4] at ICN0005522
(same definition);Ruly Webster’'s 3d New Int’l Dictionary (2002) [Dkt 60-14] at
ICN0005545“to move along the surface of a body with pressure”). The Detailed Descrip-
tion, however, describes that the rubbing wheel and winding tube totpther—i.e.,
without “rubbing.”

4. Construction
Having found the patentee’s “present invention” statement definitional, the Court

construes “rubbing wheel” to mean “a wheel that is a little bigger than the winding tube.”
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C. “winding tube” (Claims 1-2, 4-7, 9, and 11)

Pl.’s Proposed Construction Def.’s Proposed Construction

a tube that is longer than the rubbing wheel
and has a diameter about which the f
Plain and ordinary meaning; no constructigoulling string is wound that is smaller in di-
necessary. ameter than the diameter of the rubb
wheel about which the suspension string is
hung

The parties have two disputes concerriiwinding tube’ First, the parties dispute
whether there is aizelimiting relationship between the winding tube and the rubbing
wheel—specifically, whetheéhe winding tube must be longa&ndhave a smaller diameter
than the rubbing wheeSecond, the parties dispute whether the proper construction re-
guires that the winding tube must have a string wound about its diameter.

1. Whether the winding tube must be longer than and have a smaller
diameter than the rubbing wheel

Intercrown’s arguments with respect to this proposed requirement tracks its argu-
ment for the size requirement of the winding tubeePart IV.B.1supra Nothing in the
patent or the prosecution history, however, suggests that the winding tube raungjdre
than the rubbing wheel. Moreover, because the construction of “rubbing wheel” already
accounts for the required size relationship with the winding tube, the Court rejects the no-

tion that this term needs further construction relating to the sizes of these two elements.
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2. Whether the winding tube must have a string wound about its diameter

Intercrown arguethatboth the patent arrosecution historyequire this as part of
the construction of‘winding tubé despitethe factthat Claim 1 already recitesmilar
language Def.’s Resp. Br. [Dkt. #0] at 810. For example]ntercrown notes that the
specification describes“pulling string wound around the winding tub8®ef.’s Resp. Br.
[Dkt. # 60] at8 (citing the abstract), and thdia] pulling string 21 is wound around the
winding tube.”ld. (citing ‘453 Patent at 2:33—-34).

But Claim lalready recitethis structure, and Intercrown does not explain vwhy
should also be included in the construction of this témtercrown says its proposedn-
struction is consistent with the specificatenmd prosecution historputconsistency is not
by itself a reason to construe claim language. Ultimately, the Courtrf;dsason to in-
corporate that requirement into the meaning of “winding twiden daim 1 recites simi-
lar language elsewhere.

3. Construction

The Court construes “winding tube” to have its plain and ordinary meaning.
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“the pulling string being wound around the winding tube such

that . . .the second end of the pulling string having different spacing
from the winding tube when the pulling string is wound on the winding

tube” (Claim 1)

Pl.’s Proposed Construction

Def.’s Proposed Construction

Plain and ordinary meaning; no construct
necessary.

The pulling string must be wound on t
winding tube so the winding tube is spa¢

from and between the opposite ends of

opﬂulling string. The pulling string is woun

around the winding tube so that more of

pulling string is wound onto the windin

tube as the curtain is raised.

ed
the
d
the

g

1.

Whetherthe disputed phrase requires that the pulling string must be

wound on the winding tube so the winding tube is spaced from and
between the opposite ends of the pulling string

Claim lalreadyrequires thatthe pulling string hav[e] a first end and a secend,

with the pulling string being wound around the winding tube such that the winding tube is

intermediate the first and second ehd53 Patent at 3:230.While there are differences

between this language and the first sentence of Intercrown’s proposed cons(eigtion

“wound around” versus “wound on,” first and second ends versus “opposite ends,

Inter-

mediate” versus “spaced from and betw@gettiey convey the same meaningherefore,

the Court need not change the claim langu8geU.S. SurgicalCorp. v. Ethicon, In¢.103

F.3d 1554, 1568 (Fed. Cir. 1997) (“Claim construction is a matter of resolution of disputed

meanings and technical scope, to clarify ain necessarnp explain what the patentee
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covered by the claims . . . . It is not@ligatory exercise in redundangy.

2. Whether the pulling string is wound around the winding tube so that
more of the pulling string is wound onto the winding tube as the cur-
tain is raised

With the second sentenceitdf proposed construction, Intercrown suggests that the
winding tubegathersup the pulling stringlike a fishing rodreelingin fishing line.Inter-
crown acknowledges the figures don’t show thisg Tr. (June 24, 2019) [Dkt. #3] at
22:1-23:1 but relies on its expert’s declaration about the plain and ordinary meaning of
winding tubefor this interpretationid. at 23:111.Intercrown also contends tipeosecu-
tion history supposgthis part of its construction, claiming the patentee made this distinc-
tion relative to the prior art and that the examiner interpreted the claims this way in the
Notice of AllowanceDef.’s Resp. Br. [Dkt. # 60] at 8—10.

But contrary to Intercrown’s assertions, the patenteadicérgue that the pulling

string accumulates on the winding tube, or anything resemblingRatter, the patentee

argued:

o “[C]laim 1 has been amended to more clearly define that the winding tube
and rubbing wheel are rotated by pulling on the pulling striRggsecution
History Pt. | [Dkt. # 60-22] at Leader_0000071.

o “[Chen]provides no teaching or suggestion that pulling the string could also
rotate a wheel for adjusting the angle of the curtain blade$Prosecution
History Pt. Il [Dkt. #60-23] at Leader_0000110.

o “[T] he recited guide 7 which is not taught or suggested by Chen allows the

winding wheel 3 to be generally parallel to the pulling string 21 as it leaves
the winder 2 so that the rubbing wheel 31 can be orientated parallel to sus-
pending string 5.1d. at Leader_00011041.
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. “[ Ipekgil’s] guides . . . are not located intermediate the winding tube and the
first end of the pulling string. .and thus is not within the recitations of claim
1.” Prosecution History Pt. IIl [Dkt. # 60-24] at Leader_0000141.

None of this compels a conclusion that the claims require the winding tube to gather up the
pulling string.

Nor is Intercrown’s expert’s opinion helpful given that the device could not work in
the manner taught by the patent if the pulling string were to accumulate on the winding
tube. The winding tube would have to rotate at an angular velocity greater thaartbe
sponding linear velocity with which the user pulls the end of the pulling string. Given that
movement of the pulling string drives rotation of the winding tu¢het the other way
around—the second sentence of the Intercrown’s construction cannot be an accurate inter-
pretation of the phrase.

Intercrown also contends that the patentee’s failure to respoig texaminer’s
Reasons for Allowance means the patentee acquiesced to the examiner’s interpretation of
the claimsDef.’'s Resp. Br. [Dkt. #60] at 810.But an applicant’s silence in resporse
the examiner’s Reasons of Allowansenot a clear disavoal of claim scopeSalazar v.

Procter & Gamble Cq.414 F.3d 1342, 1348 (Fed. Cir. 200&3cord ElkayMfg. Co. v.
Ebco Mfg. Cq.192 F.3d 973, 949 (Fed. Cir. 1999) (finding disav@vbased on the
written description and the applicant’s statements during prosecution when the applicant

did not respond to the examiner’s Statement of Reasons for Allowance).

4 Even ifthe examiner’s reasons for allowance might somehow be limiting, the @msinot find that the
examiner’s “360 degrees” statement requires the pulling string to acenonl the winding tube. The best
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3. Construction
Because the Courejectsboth aspects of Intercrown’s proposed constructioa,
Court construes the terfithe pulling string being wound around the winding tube such
that . . . the second end of the pulling string having different spaoimgthe winding tube

when the pulling string is wound on the winding tube” to hts/plain and ordinary mean-

ing.

E. “pulling string being directed by the guide generally tangentially onto
the winding tube” (Claim 1)

Pl.’s Proposed Construction Def.’s Proposed Construction

Indefinite. To the extent this term can
construed, it requires the guide to be posi-
gir?ned below and to the side of the winding
tube between a winder and thending
tube to direct the pulling string to pa
along the winding tube at an angle
shown in Fig. 7.

Plain and ordinary meaning; no construct
necessarynot indefinite.

In addition to requiring avinding tube anda pulling string, Claim 1requires &a

guide abutting the pulling string spaced from and intermediate the winding tube and the

explanation of the examiner’s statement, considdtingpecification, is that the pulling string is directed
vertically upward by the guide on oeile of the winding tube and then vertically downward on the oppos-
ing side before extending through the blades. In contrast, Chen’s pulling stringralgémgizontal before
contacting the winding tube and then extends vertically downward thrihegbladesSeeU.S. Patent
7,168,476 fig.1Thus, Chen'pulling string only extends 270 degrees around the winding tube before ex-
tending through the blades.
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first end of the pulling string, with the pulling string being directed by the ggederally
tangentiallyonto the winding tub&.453 Patent at 3:38!1 (emphasis@ded).The parties
disputecenters otthe clarityand scope ofgenerally tangerdily,” a phrase thaitherwise
appears only onae the patentSeed. at 2:4750 (“As shown in FIG. 7, the pulling string
21 extending from the winder 2 is directed by a guidgeierally tangentiallyonto the
winding tube 3. (emphasis addeljsee also idfig.7 (showing a profile view of the pulling
string at an angle from straight down).

Intercrown has two complaints about this phrase. First, Intercrown compl&ns it
indefinite. Second, if the language is not indefinite, Intercrown says the language must be
construed to limit the position of the guide and the angle of the pulling string relative to
the winding tube’s axis to that shown in Figure 7.

1. Whether the phrase is indefinite

Whenfiled, the underlying application did not recite a “guide” or describe the rela-
tionship between the pulling strimgd the winding tubeSee generalli?rosecution History
Pt. | [Dkt. #60-22] at Leader_00000822. During prosecutionhowever,the applicant
amended the specification and claims to recite the guide and refer to the orientation be-
tween the pulling string and the guide“generally radially. Prosecution History Pt. I
[Dkt. # 60-23] at Leader_0000107-108. But the patent examiner rejected the amendments
as not supported by the written descriptiohat Leader_0000120. In response, the appli-
cant amended the language to replace “radially” wigimdentially,”which overame the

rejection. Prosecution History Pt. Il [Dkt.68-24] at Leader_0000136-137.
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“[A] patent is invalid for indefiniteness if its claims, read in light of the specification
delineating the patent, and the prosecution history, fail to inform, with reasonable certainty,
those skilled in the art about the scope of the inveritiNautilus, Inc. v. Biosig Instru-
ments, Ing.134 S. Ct. 2120, 2124 (2014)he claims*must be precise enough to afford
clear notice of what is claimédyut that consideration must be made while accounting for
the inherent limitations of languadéd.

Terms of degree are not inherently indefinBeeSonixTech. Co. v. Publ'ns Int'l,

Ltd., 844 F.3d 1370, 1377 (Fed. Cir. 2017). To the conttfajs long as claim ternjafford
clear notice of what is claimedilative termsand words of degree do not render patent
claims invalid? One-EWay, Inc. v. 1.T.G.859 F.3d 1059, 1063 (Fed. Cir. 201But ulti-
matelythere must be some standard for measuring the term of dBgwsig. Instruments,
Inc. v. Nautilus, InG.783 F.3d 1374, 1378 (Fed. Cir. 2015).

Here, Intercrowm asserts the '453akent provides nstandard against which to
measure how fahe pulling string can be moved from the position showngare 7 while
remaining within the scope of the claini@ef.’s Resp. Br. [Dkt. #0] at18. Leader re-
sponds that words likgenerally” and “substantially’are acceptable, commonly used
terms to avoid a strict numerical boundary for a limitationsfReply [Dkt. #63] at 8.
Leader urges that a person of ordinary skilbuld recognize that the angle between the
front and back portions of the pulling string allows the pulling string to be efficiently di-
rected by the guide onto the winding tube, while not interfering with the back portion of

the pulling string. Pl.’s Open’g Br. [Dkt. #66] at 12 (citing Pratt Decl. [Dkt. #6-2] 35—
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36, 42).

To resolve the partieslispute, the Court must firsbnsiderthe meaning oftan-
gentially” as used in the patent. Intercrown recognizes“taagentially” means therely
touching or slightly connectédand that a tangeritouches but does not inters@diut
Intercrown contendshese meanings doecat apply to the paterg subject matteDef.’s
Resp. Br. [Dkt. #60] at 18. Leader, through its exparbntends “tangentially” means the
portion of the pulling string between the guide and the point of contact with the winding
tube is within a plane that is normal to the rotadiaxis of the winding tuheSee, e.q.
Pratt Decl. [Dkt. #56-2] 1136—37.Leader further contendbat “generally tangentially”
includes tangentially and any oth&ay the pulling string smoothly contadhe winding
tube’s curved surfacdd. § 38.The parties agree, however, that “tangentially” does not
mean “radially.® Def.’s Resp. Br. [Dkt. # 60] at 19-20; Pl.’s Reply [Dkt. # 63] at 9.

In geometry, a line may be tangential to a circle, in which casierisectshe circle
at a point Here,considering the winding tube as a cylinder with a circular esesfion

and the portion of the pulling string between the winding tube and the guide as a line

5> During the hearing, Defendant suggested that the examiner rejected “geraatiallly’r under §112 be-
cause the figures showed the pulling string at a slight angle from veBgegle.gHr’g Tr. (June 24, 2019)
[Dkt. # 73 at 79:18—-81:1({asserting “the radius directienis clearly the up and down or vertical direction,
which is not shown here... [I]t's pretty much acknowledged that there’s some slight anglie.”at 82
(“So generally radially would encompass that slight variatibich they said isn't covered by . Figure
7."); id. at 89-90 (“the radius runs perfectly vertically. So it's from the center ofuhe to the very bottom
of the tube . .in a straight line. .. [T]he string here is directed to the circumferenten’t directed to
the radius. It isn’'t directed up and down. It's at this slight anglBu).‘radially’ in the context of the '453
Patent meastrom the center of the winding tubeanydirectior—not just‘up and dowi+—within aplane
normal to the etational axis of the tubén the Court’'s viewthe examineproperlyrejected the use of
“radially” under 8112 because the figures do not show the pulling string intersecting tee aithie tube.
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segment, “tangentiallyineansthat, during the windinghe portion ofthe pulling string
between the guide and the winding tube occupreserence plane inwcting the winding
tubeand to which th&inding tube’sotational axiss normat—i.e., in the figures, a vertical
plane. More simply, the pulling string is direct@shto the winding tubén line with the
rotational direction of the tube.

The harder question is tlmpactof “generally” on the word “tangentially.When
a“word of degretis used, the court must determine whether the patent pro\sde®
standard for measuring that degreerizo Biochem, Inc. v. Applera Carp99 F.3d 1325,

1332 (Fed. Cir. 2010)f such a standard is not expressly provided, that stamdigtat be

found in the function associated with the limitati®e e.g, Exmark Mfg. Co. v. Briggs

& Stratton Power Prods. Grp., LL@79 F.3d 13321346(Fed. Cir. 2018)doncluding the
disputedphrase was not indefinite because a skilled artisan would understand the scope of
the phraseonsidering the functioaf the limitation in question Alternatively,the patent
caninclude enouglexamples to inform a skilled artisan about the sadgee language

Enzo Biochenb99 F.3dat 1335 (noting that if the intrinsic evidence provides “a general
guideline and examples sufficient to enable a person of ordinary skill in the art to determine
[claim scope], the claims are not indefinite”). Regardless of the method used, the question
is whether an ordinarily skilled artisavould understanthe claim scopeonsidering the
specification.Seattle Box Co., Inc. v. InduSrating & Packing, Inc. 731 F.2d 818826

(Fed. Cir. 1984).

Here, Intercrown presents evidence that the applicable meaniggradrally” is
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“for the most part” and “in disregard of particular instances and detads,”’e.g.Gener-
ally, Webster’s Il New Riverside Univ. Dictionary 524 [Dk68-18] at ICN0O005529Gen-
erally, The American Heritage Dictionary 552 (2d college ed. 1991) [D&®-#8] at
ICNO005519 (same definition). Intercrown also contends the level of ordinary skill re-
guires at least some actual experience in the desdjfabrication of window covengs.
Def.’s Resp. Br. [Dkt. #0] at 6-7. The Court concludes that such an artisan would under-
stand that “generally tangentially” simply meafs the most part, in line with the rota-
tional direction of the winding tubend simply envisions some deviation from exactly tan-
gential®
2. Claim scope

The Court rejects Intercrown’s proposed constructiomorreasonskirst, having
resolved the meaning of “generally tangentially,” the Court need not limit the scope of the
phrase to exactly what is shown in Figure 7, inglnot necessary to impose further posi-
tional limitations on the guide. The claim language only limits the position of the guide as
abutting the pulling string and intermediate to the winding tube and the first end of the
pulling string.

Secondgcontrary to Intercrown’'proposectonstruction, thguide does not require
usinga winder. In fact, the claims suggest otherwSk&im 1 recites the guide without
specifying the use of a winder or a manual str@igim 2 depends from Claim 1 and recites

a winder 453 Patentat 4:8-12. AndClaim 3 depends from Claim 1 and recitkat the

6 The Court would reach the same conclusion underedréaproposed level of ordinary skill.
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pulling string isa manual stringld. at 4:13-14.This creates a presumption that Claim 1
does not include a winder, which contravenes Intercrown’s constru&emsCurtiss-
Wright Flow Control Corp. v. Velan, Inc438 F.3d 1374, 1380 (Fed. Cir. 2006) (“[C]laim
differentiation’ refers to the presumption that an independent claim should not be construed
as requiring a limitation added by a dependent claim.”).
3. Construction

For these reasontie Court rejects Intercrown’s construction and constiuging
string being directed by the guide generally tangentially onto the winding toilme&an
“pulling string being directed by the guide generally in line with the rotational direction of

the winding tube.”

F. “the first end of the pulling string being pulled to rotate the winding tube
to control the rise and fall of the curtain and to rotate the rubbing wheél
(Claim 1)

Pl.’s Proposed Construction Def.’s Proposed Construction

The first end of the pulling string must be
pulled to control the rise of the curtain and
Plain and ordinary meaning; no constructi@so must be pulled to control the fall of the
necessary. curtain The rubbing wheel must rota
when the winding tube rotates due to the
pulling on the first end of the pulling strin

«Q

The parties dispute two issues concerning this phrase. First, the parties dispute

whether rotation of the winding tube can only be caused by pulling the first end of the
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pulling string. Second, they dispute whether the rubbing wheel must rotate whendhe wi
ing tube rotates and, by extension, when the first end of the string is pulled.

1. Whether rotation of the winding tube can only be caused by pulling
the first end of the pulling string

Intercrownasks the Court to clarify that the first end of the pulling string is pulled
to rotate the winding tube to control the rise and fall of the curfzh’s Resp. Br. [Dkt.
#60] at 27. Leader replies that there is no reason to depart from the claim lariRjusige.
Reply [Dkt. # 63] at 10.

While the Detailed Description describes the pulling stranty the claims refer-
ence dfirst end.” Specifically, Claim 1 recites

a pulling string. . . havingafirst endand a second end, with the pull-
ing string being wound around thending tube such thdhe winding

tube is intermediate the first and second ends of the pulling string,
with the first and second ends of the pulling string being spaced from
the winding tube . . .

'453 Patent at 3:287 (emphasis addedBased on this languagie pulling string has a
terminalfirst endanda portion between the first end and the winding tlibes meanghe
winding tubemayrotate wherany part of the pulling string between the first end and the
winding tubeis pulled Rather than requiring the first end to be pullecontrol the cur-
tain’s position the disputedohraserecites theesult of changing the position of the first
end of the pulling stringluring normal operatiarthe rise and fall of the curtain.uBbe-
causepulling any portionof the pulling string between the first end and the winding tube

causes the same result, Intercrown’s proposed construction is too narrow.
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2. Whether the rubbing wheel must rotate when the winding tube rotates
due to pulling the first end of the pulling string

Leader claims there 130 reason to depart from the claim langyagkich recites
“the first end of the pulling string being pulled.to rotate the rubbing whe&Nothing
in the written description contradicts this claim language or suggests a differenSesuilt.
e.g, ‘453 Patent at 2:447 (‘ The winding tube will be rotated by pulling the pulling string
21."); id. at 3:/8 (“Since the rubbing wheel 31 rotates along with the winding tube
3...."). Infact, Leader agrees that the rubbing wheel must rotate when the winding tube
rotatesDef.’s Reply [Dkt. #63] at 7 (“[T]he patent discloses a structure where the rubbing
wheel and winding tube are contiguous and rotate together.”).

3. Construction

This phrase describes the result of pulling the first end of the pulling Stitheg.
Court construes “the first end of the pulling string being pulled to rotate the winding tube
to control the rise and fall of the curtain and to rotate the rubbing wheel” to mean “the first
end of the pulling string being pulled to rotate the winding tube, which controls the rise
and fall of the curtain, and rotates the rubbing whder clarity, pulling the first end of
the string in the same direction does not cause both the rise and fall of the curtain.
V. THE EFFECT OF PLAINTIFF S ALLEGED ACQUIES CENCE

Intercrown argues that Leademacquiescence prior to this lawsuit prevents Leader
from challenging Intercrows proposed constructisnSpecifically, Intercrown alleges

that, in responding to a 2014 letter from Leader claiming infringement, Intercrown
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explained its noninfringement position, which was based on similar (if not identical) posi-
tions now taken during claim construction. InAgril 2015 letter, Leader disagreed with
Intercrowns noninfringement position, and Intercrown again responded. Afteseband
response, the parties disht communicate furtheaboutinfringement until this lawsuit.
Intercrown alleges this constitutes acquiescence by Leader to Inteic&dbclaim con-
struction position@and that Leader disavowed claim scope regartigemerally tangen-
tially.” See generallfpef.’s Br. [Dkt. # 60] at 29-30.

But Intercrown provides no authority for the proposition that acquiescence applies
to a litigation opponent’s claim construction positioRather]ntercrown citeAspex Eye-
wear, Inc. v. Clariti Eyewear, Inc605 F.3d 1305 (Fed. Cir. 2010), in whitte appellate
court affirmedasummary judgment that the plaintiff was equitably estopped from pursuing
its infringement claim. The casé&ldot concerrtlaim construction. Without some author-
ity supporting the application of acquiescence to claim construction, the Court must reject
this argument.
VL.  CONCLUSION

The Court adopts the constructions above for the disputed terms of the Asserted
PatentsThe CourtORDERS each party not to refer, directly or indirectly, to its own or
any other party claim construction positions in the presence of the jury. Likewise, the
CourtORDERS the parties to refrain from mentioning any part of this opinion, other than
the actual positions adopted by the Court, in the presence of the jury. Any reference to

claim construction proceedings is limited to informing the jury of the positions adopted by
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the Court.

SIGNED this 26th day of July, 2019.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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