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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

ESTATE OF JUDY MILBURN, ROSA 8
BRANNEN, INDIVIDUAL (DAUGHTER 8
OF DECEDENT) AND AS 8
ADMINISTRATOR TO THE ESTATE OF 8
JUDY DARLENE MILBURN; AND JAIME §
GARCIA, INDIVIDUAL (SON OF 8
DECEDENT); 8
8
Plaintiffs, 8
8

V. 8 CIVIL ACTION NO. 2:19-CV-00233JRG
8
COLONIAL FREIGHT SYSTEMS INC, 8
DOES 1 TO 5, 8
)
Defendants. 8

MEMORANDUM OPINION AND ORDER

Before the Court i®efendant Colonial Freight Systems, Inc.’s (“Colonial”) Motion for
Summary Judgment (Dkt. No. 58he “MSJ”) and Colonial's Supplemental Motion for Partial
Summary Judgment on Issues of (1) Gross Negligéar&legligent Entrustmen(3) Negligent
Hiring, Retention, Training and Supervisjoand (4) Negligent Inspection, Maintenance and
Repair Allegations (Dkt. No. 101(the “Supplemental MSJ”jcollectively, the “Motions for
Summary Judgment”). Having considered the Motions for Summary Judgment, tequsis
briefing, the oral arguments from the parties at the Pretrial Gaxderheld June 19, 2020, and for
the reasons set forth herein, the Court is of the opinion that the Motiongsmfon&y Judgment
should be and hereby aB8RANTED.

Il BACKGROUND
This cause of action arises out of a motor vehicle accident that atoardanuary 4, 2018.

At the time of the accident, Judy Milburn was asleep in the sleeping berth ctioa trailer which
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collided with other vehicles stopped on Interstatg(R&t. No.66 1 9-20.) The truck was driven
by Jimmy Crisenberrywho was a driver for Colonialld.  10.) Ms. Milburn workedfor
Mr. Crisenberryas aco-driver. (Dkt. No. 72 at 9.Plaintiffs Rosa Brannenndividually and &
Administratorof the Estateof Judy Milburn,and Jaime Garciaindividualy (collectively, the
“Plaintiffs”) assert that Colonial is liable for Ms. Milburn’s injuries due to the negligerfice
Mr. Crisenberry and Colonial’'s own negligence. (Dkt. No. 66.)

Mr. Crisenberry entered into a contrditte “Lease Agreementn November 29, 2011
with Colonial wherebyhe agreed to serve as an independent contractor operating under the
authority of Colonial. (Dkt. No. 101Exh. 20.) The Lease Agreement provided thiat
Mr. Crisenberry “determines that it is necessary to use drivers, driver helpers, daivarttrers to
perform the work under this agreement, they shall be employed at ContrfiioiGrisenberry]
expense. Such employees shall be qualified under and meet all requiremesgpahy and
company insurance policies ” (1d. at Page ID #: 14161he Lease Agreement further provided
the following:

8. Contractor agrees to and shall comply with all applicable Workman’s

Compensation statutes concerning covering its employees and Contractor shall

indemnify and hold Carrier [Colonial] harmless from all claims and demands

thereof that may be made against Carrier. The laws of the state of Tennessee shall
govern interpretation, enforcement and the determinatiall dfenefits payable

pursuant to workman’s compensation insurance subject to trechltgntractual
agreements between the parties.

10. Carrier will maintain insurance coverage for the protection of the public,
pursuant to all applicable fedéragulations. However, Contractor shall maintain
at its own expense insurance with limits and terms satisfactory to Carrieapursu
to all applicable regulations as follows:



(b) A worker's compensation insurance policy covering Contractors and
their employees employed in connection with the performance of this
Agreement which shall include an “All States Endorsement.” The
Contractor may elect to enroll in the worker's compensation program
offered through Carrier for himself/herself and/or all Cactor’s
employees and have all costs deducted from Contractor’s settlement.
(Id. at Page ID#: 1416l7.)Mr. Crisenberry performednder the Lease Agreement until the date
of the accident on January 4, 2018. (Dkt. No. 101, Aff. of Ruby McBride, 1 20.)
On September 6, 2013 Ms. Milburn, Mr. Crisenberry, and Colonial executed a Workers’
Compensation Contractual Agreement (the “Workers’ Compensation AgreemeRt”)N(D 55,
Exh. A-1) The Workers’ Compensation Agreement purports to provide workers’ compensation
coverage to both Mr. Crisenberas an owner/operator with Coloniahd Ms. Milburn, as a driver
for Mr. Crisenberry.If.) The Workers’ Compensation Agreement further presithat workers’
compensation shall constitute an exclusive remedy for injuries incurrediwkiie execution of
duties for Colonial.lfl.) Ms. Milburn affirmed her coverager workers’ compensation with the
Tennessee Department of Labor and Workforegdlopment. (Dkt. No. 55, Exh. A-2.)
Following theaccidentwhich is the subject of this action, a workers’ compensation claim
was oned, adjudicated, and paid to Mr. Crisenberry’s estate. (Dkt. N&xH5A.) However,
no such claim was processed oa behalf of Ms. Milburn’s estate. Instead, this action was filed
and Colonial now seeks summary judgment that the Plaintiffs’ exclusive remedykersio
compensation.
. LEGAL STANDARD
Summary judgment is warranted when the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, shotittbie is no genuine

dispute as to any material fact and the movant is entitled to judgment agaohkiv.” Fed. R.

Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). “By its very terms, this standard



provides that the mere existence of some alleged factual dispute between the parti¢sl@fidiat

an otherwise properly supported oo for summary judgment; the requirement is that there be
no genuine issue of material facAhderson v. Liberty Lobby, Inet77 U.S. 242, 2478 (1986).

A dispute is genuine only “if the evidence is such that a reasonable jury could returrcafgerdi
the non-moving party.ld. at 248.

To resolve the Motions for Summary Judgment, the Court must construe the Workers’
Compensation Agreemeiind, by extension, the Lease Agreement, whichheyr termsare
governed by the laws of Tennessee. Summary jeddgjis permissible when the language of the
contractual provisions at issue is unambiguous or when the contractual language is anbbiguous
the extrinsic evidence creates no genuine issue of material fact and permits atterpoétthe
agreement as aatter of law.Gonzalez v. Dennin@94 F.3d 388, 39%th Cir. 2004).Under
Tennessee lawthe primary rule of contract interpretation is to ascertain and give effect to the
intent of the partiesGarrison v. Bickforgd 377 S.W.3d 659, 664 (Tenn. 2012)the contract
language at issue is clear and unambiguous, the literal meaning controlstmeeoot the dispute.

Natl Fitness Citr., Inc. v. Atlanta Fitness, In602 F. Supp. 2d 1098, 1105 (E.D. Tenn. 2012). If
a contract is ambiguous, the court applies established rules of construction tandeteerparties’
intent.ld. While a contract is ambiguous if the disputed language is susceptible to moonéha
reassonable interpretation, it is not ambiguous merely because the parties mayadifte
interpretation of certain provisionsl. Finally, the terms of an insurance contract should be

construed broadly regarding terms of coverage and narrowly regardingiers from coverage.

Taylor v. State Farm Ins. Go/75 S.W.2d 370, 372 (Tenn. Ct. App. 1989).



1. DISCUSSION

Colonial filed the MSassertinghat the Plaintiffs claims are precluded by the exclusive
remedy of workers’ compensation. (Dkt. No. 55 at 23ddition, Colonial filed the Supplemental
MSJ on the basis that the Plaintiffs have no evidence to support claims ofngigdigence by
Colonial. (Dkt. No. 101 at 2.) The Plaintiffs have responded to the Motions for Summary Judgment
arguing that Ms. Mbburn’s injuries were not covered by workers’ compensation because (1) there
was no valid agreement between Ms. Milburn and Colonial; (2) there is no evidentieethat
workers’ compensation policy premiums were paid; and (3) Ms. Milburn was not an employe
injured in the course and scope of her employment, and as such, she was not covered By workers
compensatiomt the time of the accident. (Dkt. No. 72 at 2.)

A. ThereWasa Valid Agreement Between Ms. Milburn and Colonial.

First, the Court must determine whether there is a genuine issue of fact capodrainer
or notColonial has established that the Workers’ Compensation Agreement was dahda@mce
at the time of the accidento support its exclusive remedy defense, Colonial has produced both
the Workers’ Compensation Agreement (Dkt. No.B#h). A-1) and the Lease Agreement (Dkt.
No. 101,Exh. 20). Plaintiffs contend theoverage anéxclusionary provisions of the Workers’
Compensation Agreement create a genuine issue of material fact regéuelivajidity and
applicability of the agreement. (Dkt. No. 72 at 15.) They conteonde specifically, that the
following provisionsraise a genuine issue of material fact

WHEREAS, Operatr acknowledges the Workers’ Compensation insurance

benefits being offeretdy Colonial and further by this Agreement acknowledges

that the laws of the State of Tennessee shall govern application, intéspretad

enforcement of workers’ compensation benefits pursuant to the terms and
conditions of the Colonial Lease Agreemearid



3. Operator understands that coverage SHALL NOT become “effective” or “in
force” until premium has been paid and received by Colonial. A negativersattie
shall not constitute payment.

4. Operator understands that this workers’ compensation insurance shall provide
coverage only while he/she is on or about the business of Colonial.

5. Operator understands that this workers’ compensation insurance shall NOT
provide any coverage whatsoever after the Operator/Driver has completed his/her

duties under the terms of any contract with Colorfiad. after the load has been
delivered or during any time when the Operator is at his/her home).

8. It is also understood that the Workers’ Compensation insurance coverage is
offered by virtue ofind contingent upon a valid contract between Owner/Operator
Leased Operator or Driver and Colonial. Should the Contract between the parties
be rendered invalid, null and void, or not in force for any reason, this Workers’
Compensation agreement will alse bendered null and void and no workers’
compensation coverage will be available.

(Dkt. No. 72 at 1#20 (citing Dkt. No. 55Exh. A-1).) Plaintiffs argue that (1) the Workers’

Compensation Agreement was not valid because Mr. Crisenberry rejected thégessaent

with Colonial during a personal bankruptcy and (2) if the Workers’ Compensation Agresase

valid, one of the exclusionary provisions prevent coverdde.¥kt. No. 114 at 2.)

1. Mr. Crisenberry’s Bankruptcy Discharge did not Void tki¢orkers’
Compensation Agreement.

As to therecital andthe eighth provisiorfrom the Workers’ Compensation Agreement
reproduced abovyé¢he Plaintiffs contenthat the Lease Agreement was null and void as a result of
an earlier discharge ibankruptcyregading Mr. Crisenberry As a result, Plaintiffs sayhe
Workers’ Compensation Agreement was not in force. (Dkt. No. 114 &t @r) argumentaised
for the first time in theirsurfreplies, the Plaintiffs contend thatChapter 7 bankruptcy of Mr.
Crisenbery in 2013 resulted in the Lease Agreement banginatedecause it was not expressly

accepted pursuant to 11 U.S.G365(d). (Dkt. No. 83 at 2; Dkt. No. 114 at3) This Courtnotes



Fifth Circuit precedent that an executory contract not expressly assumed is deected eja
Chapter 7 bankruptcy regardless of that contract’s inclusierclusioron the debtor’s schedules.
See In re Provider Meds, L.L,®07 F.3d 845, 851 (5th Cir. 2018). However, the Court does not
find Crisenberry’s bankruptcyises a genuine issue of material fadhis casdor threereasons.
First, the Lease Agreementnst an executory contract such that it would be subject to
rejection under the Bankruptcy Co@eell U.S.C. 365(d) (“In a case under chapter 7 of tthés ti
if the trustee does not assume or regttexecutory contract. .then such contract or lease is
deemed rejected.”) (emphasis adde¥). executory contract is not defined by the Bankruptcy
Code, but the Fifth Circuit has adoptibe following defirition: a contract in which the failure of
either party to complete performance would constitute a material breach of thetcanéaby
excusing the performance of the other pa®ge In re Murexco Petroleum, Int5 F.3d 60, 62
63 (5th Cir. 1994)see alsdn re Tex. Wyo. Drilling, In¢.486 B.R. 746, 754 (Bankr. N.D. Tex.
2013).Courts applying this definitiolave concluded that contracts with no fixed length, that
could be terminated at any time, and that created no obligatiact were not executor§ee In
re Borgen Geng'g, Inc81 B.R. 411, 412 (E.D. La. 1988) (“The Agreement governs in the event
that the parties mutually agree to and execute a task orddw.other task orders have been
executed and no obligations remain unperformed. Accordingly, the Agreement is ndbgxec
and is incapable of being assumed or rejected pursuant to Section 8&54)so In re Monge Oil
Corp,, 83 B.R. 305, 307 (Bankr. E.D. Pa. 1988) (“[I]t is difficult to conclude that the debtor o
trustee had any continuing obligation under the contract. The agreement has no fixed length, so it
may be terminated at any time.. [T]he debtor was free to invest corporate funds with Merrill
Lynch but had no obligation to do sa.Thus, as the debtor had no obligation extant under the

customer agreement, the contract not executory.”).



Here,The Lease Agreement provides that it “shall remain in effect for subsequentr24 hou
periods until terminated by either party as hereinafter provided. This contract nexynbeated
for any reason or no reason at the expiration of the initial or any renewal 24 hour period by 24
hours written notice to the other.” (Dkt. No. 1&xh. 20.)The Memorandum of Understanding
attached to the Lease Agreement furthetestaéhat Mr. Crisenberry had the right to select the
freight and routes he drove or whether he drove any routes dtalt Page ID #: 1419Jhe
Lease Agreement is not such a contract whdre Crisenberry’s failure to perform would
constitute a material breach, as the Lease Agreement alone does not give rise tty any du
obligationto perform.Instead, it simply governs to the extent Mr. Crisenberry does accept an
assignment from Colonial. Accordingly, the Lease Agreement is not an execotrgt subject
to rejection under the Bankruptcy Code.

Second, even if the Lease Agreement is an executory coitsaejection does not make
the Lease Agreement vgids the Plaintiffs contend. The rejection of an executory contract
constitutes a breach tifat contract, but a breach of contract does not maked. See In re Texas
Sheet Metals, Inc90 B.R. 260, 273 (Bankr. S.D. Tex. 198&¢ also In re Monge Oil Cor83
B.R. at 308 (“Rejection does not make the contract null andalwiditio; it simply protects the
estate from assuming contractual obligations on a priority, administratsie. . Accordingly,
any rejection of the Lease Agreement which may have occurred does not have tlessditet
by the Plaintiffs.

Third, to the extent thd.ease Agreement became inoperable as a result of Mr.
Crisenberry’s bankruptcy, it was revived Mr. Crisenberry and Colonial’s pebankruptcy
conduct.Mr. Crisenberry, Colonial, and Ms. Milbumachsigned the Workers’ Compensation

Agreement in 2013, after Mr. Crisenberry’s discharge in bankruptcy, which indicatdsothat



Colonial and Mr. Crisenberry intended to adhere to the Lease Agree®eelDkt. No. 1132.)
Further, Mr. Crisenberry continued to drive for Colonial after the bankruptclyatgeanduntil
the fatal accidenfThis was a period of approximately seven ye@inere is no evidence that Mr.
Crisenberry was not paid pursuant to thadeeAgreemerduring this time, nor is there evidence
that Colonial was not monitoring Mr. Crisenberry as an authorized driver pursuant tcatee Le
AgreementOver thisnearly sevetyear period both parties to the Lease Agreement carried on
under its terrm and executed new documents contingent onctirginuedvalidity of said
agreement.

As further evidence of Mr. Crisenberry’s relationship to Colonial, Plaintiffs exadn
their Second Amended Complaint that Mr. Crisenberry was an employee of Catahthhat “[a]t
all relevant times, Mr. Crisenberry was Colonial’'s agent, employee, servary antdpendent
contractor . ..” (Dkt. No. 66 atf 60.) Further, in the Joint Proposed Pretrial Order filed by the
parties, the parties stipulate thét) Mr. Crisenberry was driving a vehicle leased to Colonial (and
under the operating authority of Colonial) at the time of the accidewt “(2) Mr. Crisenberry
was furthering the business of Colonial, and in the course and scope atetlod tiva acciderit.
(Dkt. No. 118 at 3.) Accordingly, the Court finds thai the extent, if any, thahe Lease
Agreement was rejectexhd became inoperable as a result of Mr. Crisenberry’s bankyitcy
Crisenberry and Colonial revived and renewed the Lease Agrediyentans of theirpost-
bankruptcy conduct.

2. The Exclusionary Provisions of the Workers’ Compensation Agreement do
not Raise a Genuine Issue of Material Fact.

As to the remainder of the Workers’ Compensation Agreemeproduced abovehe
Plaintiffs contend thahere is a genuine issue of material fact as to whether the premiums for the

workers’ compensation insurance had been paid and whether Ms. Milburn was fulfillohgtilesr



to Colonial at the time of the accident. (Dkt. No. 72 at2l0{) Specifically, thélaintiffs contend
that at the time of the accident, Mr. Crisenberry had a negative settleat@mtewith Colonial
and as sugchhere is no evidence that twerkers’ compensatiopremiums vere paidpursuant to
provisionthree (Dkt. No. 83 at 3.)The Raintiffs further contend thawith Ms. Milburn in the
sleeping berth, shead completed her duties with Colonial at the time of the accidedtshevas
excludedrom coverageainder provisions four and five above. (Dkt. No. 72 at 12-13.)

However, as to both of these issues, Colonial has produced proper summary judgment
evidence establishing that the premiums were paid and that coverage was not exdaisied. F
Colonial provided the affidavit testimony of Scott Simmons, the Vice Presidénswfance &
Sdety for Colonial, who stated that at the time of Mr. Crisenberry’s death, more than angde fun
were present in Mr. Crisenberryaccounts with Colonial to pay the workers’ compensation
premiums. (Dkt. No. 79:xh. A.) In addition, Mr. Simmons stated that Mr. Crisenberry’s estate
was paid under the same workers’ compensation prograroabhatedvis. Milburn. (d.) In light
of the above evidence, Colonial has put forward substantial evidence that thenpsemaire pial.
Notably, the Plaintiffs have produced no competent evidence that such premiums went unpaid.

Secondthe Plaintiffs attempt to createn éssue of fact concerning whether not Ms.
Milburn was carrying out the business of Coloniahadotherwise comigeted her duties at the
time of the accident. (Dkt. No. 72 at-1i®.) In other words, the Plaintiffs contend that the
Workers’ Compensation Agreement is ambiguous becaisadt clear whether “dutyihcludes
“time spent in a sleeper beftild. at 19-20.) The Plaintiffscontend this creates a genuine issue
of material fact by pointing tthe Federal Motor Carrier Safety Regulations Act (the “FMCSA”),

which prohibis a driver from working more than a-bur shift.Plaintiffs say thisvould have

10



requiredthat Ms. Milburn finish her shift before the accidemtd as such, she could not have been
“on duty” within the meaning of the Workers’ Compensation Agreement. (Dkt. No. 725821
However, considering the Workers’ Compensation Agreement as a witblbea Lease
Agreement it referencet is clear thathe parties intended workers’ compensation benefits to be
providedeven whilea driver was in the sleeping berth, so long as the business of Colonial was
still being carried out.In other wordsijt is clear that the parties intended for coverage to apply
when the ownéoperators or drivers are generating revenue. First, the Workers’ Compensation
Agreement provides that “workers’ compensation insurance shall Issakaed paid, based upon
a percentagef the line haul gross revenue, which shall be deducted and paid on a weekly basis.”
(Dkt. No. 55, Exh. A-1.)Second, the section of the Workers’ Compensation Agreement entitled
“EXCLUSIONS” provides the following:
A. The Workers’ Compensation insurance as described hereilNdoe#\ PPL Y
after freight has been delivered during any timewhen no premiums are
being assessed.
B. Operator/Contractor or Contractor’'s Driver is on or abbusiness NOT
related to Colonial or at hissher home (i.e. the business is NOT related to
Colonial if Colonial is not collecting revenue and no premiums are being
assessed or paid by Contractor/Operator.)
(Id.) (emphasis in original).The Court construeshese exclusiondo clearly tie workers’
compensatiogoverage to the generation of revenue and the paying of preniibird;.the Lease
Agreement, on which the Workers’ Compensation Agreement is contitigerihe premiums and
the benefits associated with workers’ compensation to the revemg denerated by the truck
(Dkt. No. 101, Exh. 20.)
In addition Colonial provided further evidence that supports coverdgle Ms. Milburn

wasin the sleeper bertlirirst, Colonial has provided evidence that a workers’ compensation claim

wasopenedby Colonial on behalf of Ms. Milburafter they learned of her dea(idkt. No. 55,

11



Exh. A-3.)Second, the driver logs providedd attached to the Plaintiffs’ briefingawv that Mr.
Crisenberry was drivingand thugenerating revenue for Colonial at the time of the accidsag (
Dkt. No. 725.) For these reasanthe Court findshat coverage was not excluded becaddse
Milburn was in the sleeping benthen the accident occurred.

Having determined that the Lease Agreement a@erableand in force,andthat the
Workers’ Compensation Agreement provided coverage, there is no remaining genuine issue of
material fact concerniniipeapplicabilityof theWorkers’ CompensatioAgreementAccordingly,
if there is no genuine issue of material of fact regarding whether Ms. Milasnn the course
and scope of her emplment at the time of the accidgnthen the Plaintiffs’ claims against
Colonial are barred as a matter of law.

B. Ms. Milburn WasInjured in the Course and Scope of her Employment.

The Plaintiffs argue that Ms. Milburn was not in the course and scope efripgoyment
at the time of the accident because she had completed her driving duties on thdapart and
was asleep in the sleeping beothCrisenberry’s tractetrailer at the time of the acciden({Dkt.

No. 72 at 9.) Plaintiffs contendorkers’ compensatiors not applicable under these fadisl.)
However, caselaw makes clear that these factual distinctions do not create an issue bfanateria

regarding whether Bl Milburn was in the course and scope of her employment.

! There is substantial overlap between this issue and the issue concerning thegy mgéahiity” in the Workers’
Compensation Agreement, but the Plaintiffs makerdisarguments as to each isstlieus, the Court addresses each
in turn.

2The Workers’ Compensation Agreement is governed by Tennesseedgnoaites that workers’ compensation is
an exclusive remedy. Furthermore, Tennessee law providesdhadrs’ compensation is the exclusive remedy for a
commonlaw tort action against aemployer who has exclusivity provisioridalkiewicz v. R.R. Donnelley & Sons
Co, 794 S.\W.2d 728, 728 (Tenn. 1990); Tenn. Code ArB0D-&108 (“The rights and remedies granted to an
employee subject to this chapter, on account of personal injury or bieatbcident, including a minor whether
lawfully or unlawfully employed, shall exclude all other rights and reetedi the employee, the employee's personal
representative, dependents or next of kin, at common law omagleeon account of the injury death.”).
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Under Tennessee Idwan injury must arise out of and be incurred in the course of
employmento be covered under workers’ compensation kubble v. Dyer Nursing Homé&88
S.W.3d 525, 533 (Tenn. 2006). An injury arises within oeeployment when there is a causal
connectim between the conditions under which the work is required to be performed and the
injury. Id. at 534. Furthermorenanjury occurs in the course of employment if it takes place within
the period of employment, at a place where the employee reasonalibe naa is incurred while
the employee is fulfilling work duties or engaged in doing something incidental todhtssld.

The Court finds that Ms. Milburn’s injuries arose out of athin the course and scope
of her employment with Colonial. Therg a rational, causal connection between her presence in
the sleeping berth and her role as aldwer with Colonial. The entire purpose of drivers working
in tandem is that one driver may sleep while the other driver continues toThivge a necessary
part of Ms. Milburn’s job was to rest in the sleeping berth while hatre@r operated the triuc
Her presencen the truck furthered the business of Colonial by allowing for continuous operation
of the truck.Furthermore, caselaw supports this conclus8ee Sepulveda v. Western Exp.,, Inc.
No. M200700121WCR3WC, 2008 WL 887241, at *4 (Tenn. Workers Comp. Panel Mar. 31, 2008)
(finding that sleeping in the cab of a truck is in the nature of the job of a ¢sgerdls@Consumers
Cty. Mut. Ins. Co WPW & Sons Trucking, Inc307 F.3d 362, 367 n.8 (5th Cir. 2002) (finding that
a driver injured during his designated resting time was still in the course and scojge of h
employment) Accordingly, Ms. Milburn was in the course and scope of her employnespitd

being in thecab’ssleeping berth at the time of the accident.

3 Having determined that the Workers’ Compensation Agreement is dgpliwathis dispute, the Court must give
effect to the choice of law provision contained in the agreement and Bpphessee law as it has not been shown
that Tennessee deeot have a substantial relationship to this dispute.hderit been shown that application of
Tennessee law in this instance would be contrary to a funddmelity of TexasSee Cardoni v. Prosperity Bank
805 F.3d 573, 581 (5th Cir. 2015).
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Having determined that there is no genuine issue of matertalefigarding whether the
Workers’ Compensation Agreement was valid and in force at the time of the aesidehat Ms.
Milburn was injured in the course and scope of her employment, the Court need not address the
other arguments raised by the parties in the Motions for Summary Judgecanise Plaintiffs’
claims are barred as a matter of law adkers’ compensation is tidaintiffs exclusive remedy

V. CONCLUSION

Based on the foregoing, the Court is of the opinion that the Motions for Summary Judgment

should be and hereby aBRANTED. All other pending motions in this case &ENIED AS

MOOQOT.

So ORDERED and SIGNED this 30th day of June, 2020.

RODNEY GILﬂrRAM

UNITED STATES DISTRICT JUDGE
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