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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

SHABBAR RAFIQ, 8

Plaintiff, 8§
8

V. 8§ Case No4:12¢v-149
8

BANK OF AMERICA, N.A., and 8

FEDERAL HOME LOAN MORTGAGE 8

CORPORATION 8

Defendants 8

MEMORANDUM OPINION AND ORDER GRANTING
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Pending before the courtixfendand Bank of American, N.A.’s and Federal Home
Loan Mortgage Corporation’s Motion for Summary Judgment (Dkt. Rjntiff's Response
(Dkt. 13); Defendants’ Reply (Dkt. 16and Plaintiff's SwReply (Dkt. 18) The court held a
final pretrial conference for this case on August 5, 2013. Plaintiff asked Y@ dé@ourt to
supplement his response to Defendants’ Motion for Summary Judgment. The coud grante
Plaintiff's motion for leave anthereforealso considers Plaintiff's Supplemental Response (Dkt.
38), Defendants’ Supplemental Reply (Dkt. 39), and Plaintiff’'s Supplementdt &haly- (Dkt.
43). Also pending before the court is Defendants’ Amended Motion to Exclude Expert (Dkt. 25),
Plaintiff's Response (Dkt. 27), and Defemts’ Reply (Dkt. 28) as well as both parties’ motions
in limine (Dkts. 31, 32).

For the reasons set forth herein, Defendants’ Motion for Summary Judgment (D&t. 12)
GRANTED.* Accordingly, DefendantsAmended Motion to Exclude Expert (Dkt. 25) and the

parties’ motions in limine (Dkts. 31, 32) dd&NIED as MOOT .

! While the court has reviewed and considered the evidence put forth by Plaintiff in his
supplemental response, the court does not address any evidentiary issueortilated t
supplemental evidence as no objection has been filed by Defendant. However, ag@xplai
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l. JURISDICTION AND VENUE

Jurisdiction is proper in this court under 28 U.S.C. 88 1332(a)(1) and 1367. Venue is
proper under 28 U.S.C. § 1391(b)(2).

Il. BACKGROUND

In 2006, Plaintiff Shabbar Rafig purchased the property at 912 Azalia Dewesville,
Texaswith a purchasenoney mortgage from America’s Wholesaknder (AWL).The Deed
of Trust name#lortgage Electronic Registration Systems (MERSs beneiciary “acting
solely as a nominee for Lender and Lender's successors and ad#\k. s an assumed name
of Countrywide Home Loans, InCHL).* Bank ofAmerica (BOA)is the successan-interest
to CHL.*

Defendant alleges that Plaintiff first became delinquent on his mortgadayi 2007.
Consequently, the parties entered into a modification agreement on September 25a2007,
lowered the amount of Plaintiff’'s monthly mortgage paymaitse modification agreement
made clear however, that “the Note and Security Instrufheaimain unchanged, and the
Borrower and Lender will be bound by, and comply with, all terms and provisioesttiér
Defendantontends that Plaintiff failed to adhere to the modification agreewiarmheagain
fell behind on his payments in May 20009.

Plaintiff alleges that irseptember 201Be “experienced some extenuating family

circumstance$’ but that he was not behind on his mortgage paymintsethelessPlaintiff

below, the supplemental evidence does not create a genuine issue of material facy &g to
Plaintiff's claims under the facts of this case.

% Dkt. 134, Deed of Trust, ¥ (E).

3 Dkt. 12-2, Pajer Decl. 4.

* Dkt. 12-2, Pajer Decl. 4.

> Dkt. 12-6.

® Dkt. 12-6.

" Am. Compl. 1 8.




assertdhe contacte®OA at that timeor assistancaith his payments. He contends that a
representative dOA, Tonya, told him that he did not qualify for a loan modificatioogpam
because he was not behind on his paymé&t&ntiff furthercontendghat Tonyanstructechim
to stop making payments on his loan and to apply for a loan modification after he had missed
three payment$laintiff claimshecalled Bank of America second time and spoke with a
differentrepresentative, Sean. Plaintiff alleges that Sean told hintctigagalify for a loan
modification he had to be at least three monthly payments behind. Plaintiff then stoppegl maki
his mortgage payments and submitddanmodification applicationDefendant alleges that
Plaintiff made his last full mortgage payment on November 15, 2010, which brought his
mortgage account current through July 2010.

Bank of America sent Plaintiff a letter on November 16, 2010 indicating thatdusrac
was in “serious default because the required paynflead not been madée’. The letter
indicated the amount needed to bring the account current and instructedf Rbatutie the
default by December 16, 2010, or the Note would be “accelerated with the full amoaimingm
accelerated and becoming due and payable in full, and foreclosure proceedingsnitiitied i
at that time.? The letter makes clear that “thailfire to cure the default may result in the
foreclosure and sale of your properfy.On November 30, 2010, Bank of America sent Plaintiff
asecondetter indicating that his application for a loan modificaticas denied* The letter
stateghat Bank of Anerica“encouraggs] you to continue making your payments and keep your

loan in good standing. Unfortunately, there is no guarantee that making your payitidmapw

8 Dkt. 12-7.
® Dkt. 12-7.
0 pkt. 12-7.
1 Dkt. 13-5.




you qualify for a program that will resolve your situation, but not making anyeatgwill
increase your chance of foreclosutd.”

Plaintiff alleges that in January 2011, Defenda®@®” informed him that his application
for a loan modificationvasdenied. He contacteBlOA and spoke with Tiffany, who advised him
to complete another modification application. Although Plaintiff alleges in his corhfiain
after this conversation he “continued to make the payments pursuant to the trial payment
agreement;* the evidence submitted by Plaintiff shows that the last payment submitted to Bank
of America from Plaintiff for any amount was posted to his account in December*2Qtber
evidence submitted by Plaintiff shows that on February 25, 2011, a note was put in his account
record that Bank of America had not received all of the requested documents andtinform
required to review his loan for a modificatibhPlaintiff alleges in his complaint that he “called
frequently over the next several months to check on the status of his loan modift€atian”
there is no record in the evidence submitted by Plaintiff of any calls durinijntieis

Defendant retained the law firni Barrett Daffin Frappier Turner and Engel, LLP
(BDFTE) to manage the foreclosure proceedings on the prop&&TE sent Plaintiff a
notification that a foreclosure sale was scheduled on April 7, 2011. The foreclosui@ogal
place on May 3, 2011. Defdant Federal Home Loan Mortgage Corporatiereddie Mac)vas
the successful bidder at the foreclosure sale.

Plaintiff's amended complaint alleges claims for (1) breach of contracdn{®jpatory

breach of contract; (3) violations of the Texas Findbede; (4) negligent misrepresentation and

12 Dkt. 13-5.

13 Am. Compl. 1 4.

14 Dkt. 13-8

15 Dkt. 13-2, App. 0035.
16 Am. Compl. 1 13.




gross negligence; (5) suit to quiet title and trespass to try title; (6) declaratgmagut; (7)
accounting; and (8) malice.

1. LEGAL STANDARD

Summary judgment shall be granted “if the movant shows that there is no genuine dispute
as to anynaterialfact and the movant is entitled to judgment as a matter of {a@ubstantive
law determines which facts are mateffah dispute about a material fact is genuine “if the
evidence is such that a reasonable jury couldstmed verdict for the nonmoving party”“One
of the principal purposes of the summary judgment rule is to isolate and dispose difffactua
unsupported claims or defensé8 Therefore, in deciding whether to grant a motion for
summary judgment, the courtust consider whether “there are any genuine factual issues that
properly can be resolved only by a finder of fact because they may reasoneddplised in
favor of either party® The court must construe all facts and inferences in the light most
favorable to the nonmoving part? When “the nonmovant bears the burden of proof, the movant
may discharge its burden by showing that there is an absence of evidence toteapport
nonmovant’s case’® Once the movant has met this burden, the burden shifts to the nonmovant
to offer evidence that would show there is a genuine issue of material facesp#ct to the
claims raisedThe nonmoving party “must set forth specific facts showing that there is angenui

issue for trial” and “may not rely upon the mere allegations or denials of hiimed”

" Fep. R.Civ. P. 56(a) (emphasis added).

ig Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).
Id.

20 Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

*! Anderson477 U.S. at 250.

2 SeeEvans v. City of Bishg(238 F.3d 586, 589 (5th Cir. 2000).

23 payne v. Sw. Bell Tel., L,/%62 F. Supp. 2d 780, 783 (E.D. Tex. 2005).

41d. at 322 n. 3see alsdeD. R.CIv. P. 56(e)(3) (“If a party fails to properly support an
assertion of fact or fails to properly address another party’s asserfext ab required by




“Neither conclusory allegations nor unsubstantiated assertions wilysiggsshonmovant’s
burden.” The moving party must look beyond the pleadings and desigpetific evidencén
the record to show that there is a genuine issue fof%fTdle citations must be specific because
the district court is not required tecour the record” to determine whether the evidence raises a
genuine issue of material factSummary judgment is appropriate when the evidentiatgniah
of record, when reduced to admissible evidence, would be insufficient to permit theunaomnm
party to carry its burden of pro6t.

V. ANALYSIS

a. Breach of Contract

To prevail on a breach of contract claim, a plaintiff must prove: “(1) the exéstérac
valid contract; (2) performance or tender of performance; (3) breach by theat#feamd (4)
damages resulting from the breaéfBere, he parties do not dispute the existence of a valid
contract arising out of the Note and Deed of Trust. Defendanésithat Plaintiff cannot
establish thalhe complied withhis obligations because Faaled to make his requiregionthly
payments and therefore cannaintaina claim of breach againBOA.*° The court agree$.

Plaintiff does not dispute that kdefaultedon his mortgage obligatior$ However, because

Rule 56(c), the court may grant summary judgment if the motios@pylorting materials-
including the facts considered undisputeshew that the movant is entitled to it.”).

2>Wallace v. Tex. Tech Unj\80 F.3d 1042, 1047 (5th Cir. 1996) (internal quotation marks
omitted).

26 See Stults v. Conoco, In@6 F.3d 651, 655 (5th Cir. 1996).

27 EasT. DisT. TEX. LocAL R. CV-56(c).

28 SeeCelotex Corp. v. Catretd77 U.S. 317, 327 (1986).

29 Oliphant Fin., LLC v. PattonNo. 05-17-01731, 2010 WL 936688, at *3 (Tex. ApjRaHas
Mar. 17, 2010, pet. denied) (mem. oggge also Smith Intern., Inc. v. Egle Group, |-4G0
F.3d 380, 387 (5th Cir. 2007).

%9'Mot. Summ. J. T 12.

31 See Thomas v. EMC Mortg. Carg99 F. App’x 337, 341 (5th Cir. 2012) (“Under well-
established principles of Texas contract law, that materiatbreauld normally prevent [the




this type of breachy Plaintiff was specifically contemplated by the terms of the contract, it is
unlikely that the parties intended Plaintdfffailure to make timely payments to be a material
breach thatvould excuse Defendant from adhering tofttreclosurgermsasset forth in the
contract®® Therefore, the court considers the evidence put forth to support Plaintiff's claim
i. Texas Property Code § 51.002

Plaintiff first alleges thatDefendant “never gave Plaintiff§ notice of default, notice of
intent to accelerate, or the right to cure and reinstate the Note” as requtredT®xas Property
Code. The Deed of Trust is “governed by federal law and the law of the jurisdictidmcim thve
Property is located® Section 51.002(d) of the Texas Property Code requires the mortgage
servicer of the debt to “serve a debtor in default under a deed of trust or other camntraat |
real property used as the debtor’s residence with writteoenoy certified mail stating that the
debtor is in default under the deed of trust or other contract lien and giving the dédast 20
days to cure the default before notice of sale can be given under Subsection @g.tdmxon
law also requirethat the mortgagor be notified of the mortgagee’s intent to accelerate tH8 debt.
Section 51.002(e) of the Texas Property Code provides: “[s]ervice of a notice uadrction
by certified mail is complete when the notice is deposited in the Unitezs3tatil, postage

prepaid and addressed to the debtor at the debtor’s last known address.”

plaintiffs] from maintaining a breaebf-contract claim.” (citingdoobbins v. Redder’85
S.W.2d 377, 378 (Tex. 1990))).

%2 See, e.gAm. Compl. 1 10; Resp. 4; Pl.’s Sur-Reply 1. While Plaintiff contends that he is only
in default as aesult ofDefendantsactions, it is undisputed that Plaintiff did default on his
mortgage payments.

33 See Sinclair v. DonovatNo. 1:11ev-00010, 2011 U.S. Dist. LEXIS 128220, at *27 (S.D.
Ohio, Nov. 4, 2011) (“[1]t indeed would be an absurd resulteéfltender Defendants were
allowed to ignore the contract terms drafted to govern their post-default camdinet
grounds that the mortgagors have defaulted.”).

34 Dkt. 12-4, Deed of Trust § 16.

% 0gden v. Gibraltar Sav. Ass'640 S.W.2d 232, 233 (Tex. 198




Defendanproduced a letter sent to Plaintiff on November 16, 2010 indicating that
Plaintiff's loan “is in serious default because the required payments have nanhade.*® The
letter goes on to state the amount due to cure the default ($5,021.56¢ alade the default
must be cured to avoid acceleration and foreclosure (December 16,%301@) letter was sent
via certified mail mmber 7113 8257 1474 7765 3200. Althoughlétierappears to be returned
and marked as “unclaimed,” Defendawied not prove that Plaintéctually received the
notice—constructive notice is all that is requiréd.

Defendant also producedcopy ofanotice sent by Defendantsreclosure counsel,
BDFTE, sent via certified mail number 7160 9668 9670 5454 5677, to Plaintiff on April 7,
2011>° This letter explains that the mortgagee has opted to accelerate thadiiat a
foreclosure sales scheduled to take place on May 3, 201lventy-sevendays after the letter
was sentThis letteralso states that Plaintiff kéheright to reinstate the loan as provided by the
terms of the Deed of Trust and the right to bring a court action “to assert tlexistenice of a
default or any other defense to acceleration and foreclosure which thédwaweay Defendant
complied with all of itsobligations under Section 51.002 of the Texas Property Codé¢hemd
iS no genuie dispute as to a material fact

ii. Breach of Alleged Unilateral Contract

Plaintiff next alleges that “Defendants offered and Plaintiff accepted a tyialgud

plan™® and that “Plaintiff relied on Defendants’ representations and promises . . . to his

detriment.** Under Texas law, “a unilateral contract is createchieypromisor promising a

% Dkt. 12-7.
371d.
BWTFO, Inc. v. BraithwaiteB99 S.W.2d 709, 720 (Tex. App.—Dallas 1995, no writ).
39
Dkt. 12-9.
0 Am. Compl. 7 17.
“1 Am. Compl. 7 17.




benefit if the promisee performs” and becomes enforceable when the Erqmiterms: Here,
Plaintiff argues that Defendant promised to modify the loan and forbearfdreniosure if
Plaintiff made timely payments under a trial payment plan. Plaintiff alleges thatfbeped
under the agreement, but that Defendeverthelesproceeded with foreclosure.

Any contract modifying the Note and Deed of Trust is subject to the statutaidsfand
must have been in writing to be erdfed*® Becausehis alleged loan modification was oral, it is
unenforceable. Neither party has put forth any evidence that this agreeasamiwced to
writing, therefore no genuine issue of material fact exists as to this laim.

Plaintiff raisesequity, promissory estoppel, and partial performance in response to
Defendantsstatute of frauds argument. HowevggfendantsNovember 30, 2010, letter to
Plaintiff is unmistakable in its explanation of the consequences if Pldail&tl to make his
mortgage payments’ It reads: “We encourage you to continue making your payments and keep
your loan in good standing. Unfortunately, there is no guarantee that making yomampsyvill
help you qualify for a program that will resolve your situation, lmitmaking any payments will
increase your chance of foreclosure.” The letter also informs Plaintiff thaasaat eligible for
a loan modification. This document was produced by Plaintiff, so it is undisputed that he had
been informed—n writing—of the @nsequences of failing to make timely paymeats| the

court declines to apply any equitable doctrines to remove the purported unilatérattcfrom

“2\Watson v. Citimortgage, In814 F. Supp. 2d 726, 732 (E.D. Tex. 2011) (quotiagegas/.
Am. Energy Servs302 S.W.3d 299, 302 (Tex. 2009)) (internal quotation marks omitted).

3 TEx. Bus. & CoM. CODE § 26.02(a)(2) & (b).

4 Plaintiff has cited to records from Defendant (Dkt. 13-2, App. 0040) as evidence of the
modification agreement. However, the notes in Plaintiff's account recerdasiasufficient to
satisfy the requirements of the statute of frauds in this instance. Evererkit thve notes
indicate only that three modified payments were authorized to be accepted fanties of
February, March, and April 2010, and the loan history provided by Plaintiff (Dkt. 13-8, App.
0075) shows only two modified payments were made.

*° Dkt. 13-5.




the requiements of the statute of frauds under these circumstances. As aRlesuliff has
failed to put forth evidence to create a genuine dispute as to a material fact
ili. Texas Business and Commerce Cods 1.201(20) & 9.102(c)

Plaintiff next argusthat Defendanbreached the contraby violating the requirement of
good faith and fair dealing in the Texas Business and Commerce*T®detion 1.201(20)f
the Codalefines “good faith” as “honesty in fact and the observance of reasonable @xahmer
standards of fair dealing.” Sectiorl©2(c) states that “Chapter 1 contains general definitions
and principles of construction throughout this chapter.” However, section 9.10@aj)eghat
ChapterNine of the Texas Business and Commerce Code does not apply to “the creation of an
interestin or lien on real property.” Therefore, these two sections are inapplicable cotiext,

“’ Moreover, “Texas law does not

“(b)ecause the Deed of Trust places a liemea property.
‘recognize a common law duty of good faith and fair dealing in &@iens between a
mortgagee and mortgagor, absent a special relationship marked by shared trustoalance
in bargaining power.”® Plaintiff has not put forth any evidence that there was a special
relationship in thicase, therefore,angenuire dispde as to anatrial fact exists

Accordingly, Defendants’ motion for summary judgment on Plaintiff's breaclomtract

claim isGRANTED.

6 Am. Compl. 1 21.

“"Vogel v. Travelers Indem. C@66 S.W.2d 748, 753 (Tex. App.—San Antonio 1998, no pet.)
(emphasis in originalgee alsolrex. Bus. & Com. Cobe § 3.104, cmt. 2 (“Article 3 is not
meant to apply to contracts for. . . the sale or lease of real property or sintilags that
may contain a promise to pay money.”).

8 Watson v. Citimortgage314 F. Supp. 2d 726, 731 (E.D. Tex. 2011) (cidmeman v. Bank
of Am., N.A No. 3-11ev-0430-G-BD, 2011 WL 2516169, at *1 (N.D. Tex. May 27, 2011)).

10



b. Anticipatory Breach of Contract
An anticipatory breach of contract “is a positive and unconditional refupalrtorm the
contract in the future, expressed either before performance is due or afsmeaftirmance *®
To establish a claim for anticipatory breach of contract, a plaintiff must siibnari absolute
repudiation of the obligation; (2) a lack of a just excuse for the repudiation; and (3)edoma
the non-repudiating party’® “An anticipatory repudiation of a contract may consist of either
words or actions by a party to that contract that indicate an intention that he ®nshgaing to
performthe contract according to its terns.But “the declaration of intent to abandon must be
in positive and unconditional term32Oral modifications of contracts are unenforceablesund
the Texasttute offrauds’® Thereforethe only contract in existende this casavas the one
created bythe Note and Deed dirust Plaintiff has put forth nevidence that Defendant
repudiated its obligations under the Note and Deed of $Satbere is no genuine dispute as to a
material fact on this claim, and Defendants’ motion for summary judgment on Plgintiff’
anticipatory breach of contract claimGRANTED.
c. Split of Note from Deed of Trust Theory
Plaintiff argues in numerous places throughout his complaint and his response to
Defendantsmotion that Defendant did not have a right to foreclose on his property be¢bause
assignment of the Deed of Trdstm MERS toBAC Home Loans Servicing, Pis

unenforceableRlaintiff baseghis agument on two theories.

*9Van Polen v. Wisci23 S.W.3d 510, 516 (Tex. App.—Houston [1st Dist.] 2000, pet. denied).

0 Gonzalez v. Dennin@94 F.3d 388, 394 (5th Cir. 2004).

>l Narvaez v. Wilshire Credit Corpr57 F. Supp. 2d 621, 631 (N.D. Tex. 2010).

2 preston v. Love240 S.W.2d 486, 487 (Tex. Civ. App.—Austin 1951, no writ).

>3 Tex. Bus. & Com. CODE § 26.02(a)(2) &b); see also Water Dynamics, Ltd. v. HSBC Bank
USA, Nat. Ass’nNo. 12-10307, 2013 WL 363118, at *1 (5th Cir. Jan. 30, 2013).

>4 Dkt. 12-5. BAC was the entity servicing Plaintiff's loan account on behalf of BOA.

11



Plaintiff's first theory is that MERS could not have assigned the NBA®, and its
purported attempt to do so is invalid because MERS was only namedtag in the Deed of
Trust Therefore, BAC did not have a right to forecld3kintiff alleges irhis petition that
“[u]lpon information and belief, MERS solely as nominee for AWL, assigneddteeand Deed
of Trustto Countrywide Home Loans, Iné>However, there is no evidence that MERS ever
purported to assign the Notlaintiff does ot contesthat Bank of America is thgroper party
to enforce the Note. MERS’ assignment of rights under the Deed of Trust does ndhaffec
Note.“Texas differentiates between enforcement of a note and forecletiuedatter enforces a
deed of trust, rather than the underlying note, and can be accomplished without judicial
supervision.?® Indeed, fw]here a debt is secured by a note, which is, in turn, secured by a lien,
the lien and the note constitute separate obligatitrsis irrelevant whether MERS attenepot
to assign the note because MERS did have the right to assign the Deed of Trust to BAC.

Plaintiff's second theory is that because MERS had no right to transfer thetslot
assignment of the Deed of Trust to BAC was invalid because it “split” thefidotethe Deed of
Trust. This argument is without merithe MERS system is merely an electronic mortgage
registration system and clearinghouse that tracks beneficial onpsenshand servicing rights
to, mortgage loans. The system is designed to track transfers and avoid reacuddiitea

transfer fees that are otherwise associated with the Sa#ERS is a mortgagee under the

> Am. Compl. 1 8 (emphasis added).

*6 Martins v. BAC Home Loans Servicing,,INb. 12-20559, 2013 WL 1777487, at * 2 (5th Cir.
2013).

>"1d. (citing Aguero v. RamireZ70 S.W. 3d 372, 374 (Tex. App.—Corpus Christi 2002, pet.
denied) (internal quotation marks omitted).

*8 Richardson v. CitiMortgage, &, No. 6:10ev-119, 2010 WL 4818556, at *5 (E.D. Tex. Nov.
22, 2010) (citingn re: Mortgage Electronic Registration Systems (MERS) Litiga688,F.
Supp. 2d 1368 (U.S. Jud. Pan. Mult. Lit. 2009)) (internal citations omitted).

12



Texas Property Cod®,which permits a mortgagee to authorize a mortgage servicer to conduct a
foreclosure salé’ Here, MERS was the nominee for AVitk successors and assigid

MERS had the authority to transfer the rights and interests in the Deedlsbtd@ BAC.

“Foreclosure enforces the deed of trust, not the underlying notand i§ an independent

action against the collateral and may be conducted without judicial superiSigN]othing in

the Texas Property Code requires the mortgagee or mortgage servicer to fir@wadginal note

or deed of trust prior to seeking foreclosuf&.”

Plaintiff has faled tocreate a genuine dispute as to a material fact and has further failed
to state a claim with respect to this theory. Therefoefendantsmotion for summary judgment
on this issue ISRANTED.

d. Waiver of right to foreclose

Plaintiff next alleges that Defendangived its right to foreclos& Under Texas law,
“[w]aiver is the intentional relinquishment of a right actually known, or intentiomadiact
inconsistent with claiming that righf*The terms of the Deed of Trust make clear that the
lender’s delay in exercising any of its options does not result in a waiver of itose T
Paragraph 12 of the Deed of Trust says,

Extension of the time for payment or modification of amortization of the sums

secured by this Security Instrument granbg Lender to Borrower or any

Successor in Interest of Borrower shall not operate to release theyliabilit

Borrower or any Successors in Interest of Borrower. Lender shall nodjinieeick
to commence proceedings against any Successor in InterestroWwBorAny

*9 TEx. PROP. CODE § 51.0014).

% Tex. PROP. CODE § 51.0025.

®l Ray v. Citimortgage, IncNo. A-11.CA-441-SS, 2011 U.S. Dist. LEXIS 87568, at *8 (W.D.
Tex. July 25, 2011) (citin§laughter v. Quallsl62 S.W.2d 672 (Tex. 1942)).

%2 Truitt v. Resmae Mortg. CoraNo. 6:12ev-617, 2013WNVL 841465, at *3 (E.D. Tex. Jan. 8,
2013),adopted by2013 WL 842840 (E.D. Tex. Mar. 6, 2013).

®3 pl.’s Resp. 13.

% Ulico Cas. Co. v. Allied Pilots Ass’62 S.W.3d 773, 778 (Tex. 2008).

% Dkt. 12-4 at 7 12.

13



forbearance by Lender in exercising any right or remedy, includinigouti

limitation, Lender’s acceptance of payments from third persons, entities or
Successors in Interest or Borrower or in amounts less than the amount then due,
shall not bea waiver of or preclude the exercise of any right or remedy.

Plaintiff has not pointed to any evidence tBahk of Americamtentionally relinquished its right
to foreclose or acted in a way inconsistent with claiming its right to forecstndants
actions and statements in connection with Plaintiff's attempt to obtain a modificatiat do n
show intento waive Defendantgontractual right to foreclose. Indeed, the evidence shows the
opposite: Plaintiff was notified in writing that foreclosure was immifi&Accordingly,
Defendantsimotion for summary judgment on Plaintgfvaiverclaim is hereb\GRANTED.
e. Unreasonable Collection Efforts

Under Texas law, “(u)nreasonable collection is an intentional t6fT]he elements are
not clearly defined and the conduct deemed to constitute an unreasonable collextiwamds
from case to cas€® Pleadings sufficient to support a claim for unreasonable collection efforts
must contain facts that amount to “a siof harassment” by the defendant that “was willful,
wanton, malicious, and intended to inflict mental anguish and bodily H&rfihe standard for
showing unreasonable collection efforts requires intent, not mere neglifence.

Plaintiff argueghat Defendants’ actions were unreasona®pecifically,Plaintiff asserts

that Defendant told him to stop making payments on his loan in order to qualify for a

% Dkts. 12-7, 13-5.

®” EMC Mortg. Corp. vJones 252 S.W.3d 857, 868 (Tex. App.—Dallas 2008, no pet.).

®8d.; see alsd.F. Jackson, Inc. v. Costar Realty Info., Jido. H-08-3244, 2009 WL 1812922,
at *5 (S.D. Tex. May 20, 2009).

% Burnette v. Wells Fargo Bank, N,Alo. 4:09ev-370, 2011 WL 676955, at *6 (E.D. Tex. Jan.
27, 2011) adopted by2011 WL 675392 (E.D. Tex. Feb. 16, 2011).

O Bray v. Cadle Cg.No. 4:09ev-663, 2010 WL 4053794, at *19 (S.D. Tex. Oct. 14, 20169 s
also Thomas v. EMC Mortg. Carpl99 F. App’x 337, 342 (5th Cir. 2012) (noting the
Lathramstandard “has largely been disavowed by Texas couNsijaez v. Wilshire Credit
Corp., 757 F. Supp. 2d 621, 636 (N.D. Tex. 2010) (“[E]vidence of negligence is insufficient
to support a cause of action for unreasonable collectiortefjo

14



modification which Defendant promised to grant. Instead, Defendant foreclosed on Plaintiff's
home after he stopped making payments. However, Plaintiff has also predetid from
Bank of America dated November 30, 201hat clearly statethat while making timely
payments may not permit Plaintiff to qualify for a modification program, failureake timely
payments increases thsk of foreclosureln his Supplemental Response, Plaintiff points to the
affidavits of several Bank of America employees indicating that Defendant#ie practice
was to mislead and delay individuals seeking loan modifications under the HAMP prégram
However, Plaintiff still has not met his burden to create a genuine issuaesfaiiact on this
claim.” The affidavits do not show that Defendalifully, wantonly, or maliciouslyengaged
in a course of harassmeantended to inflict mental anguish and bodily harn®taintiff, and
Plaintiff has not put forth any other evidence that would create a genwieeoissiaterial fact.

Therefore, Defendantshotion for summary judgment on Plaintiff’'s unreasonable
collection effortsclaim iISGRANTED.

f. Texas Debt Collection Act

The Texas Debt Collection ACTDCA) prohibits debt collector§’in debt collectior?
from making fraudulent, deceptive, or misleading representations concernirghéitaeter,
extent, or amont of a consumer debf®The TDCA also prohibits debt collectors from “using

any other false representation or deceptive means to collect a debt or obtanatiofor

I Dkt. 13-5.

> SeeDkt. 38.

3 See Watson v. Citimortgag®l4 F. Supp. 2d 726, 734 (E.D. Tex. 2011).

" A debt collector is “a person who directly or indirectly engages in debt colecliex. FiN.
CoDE § 392.001(6).

"> Debt collection is “an actigreonduct, or practice in collecting, or in soliciting for collection,
consumer debts that are due or alleged to be due to a cretitorFiN. CoDE 8392.001(5).
A “consumer debt” is “an obligation, or an alleged obligation, primarily for pelstamaily,
or household purposes and arising from a transaction or alleged transaaariNTCODE
§ 392.001(2).

’® Tex. FIN. CODE § 392.304a)(8).
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concerning a consumef”A statement is a misrepresentation if the defendant made “a false or
misleading assertion’® The TDCA applies to foreclosure actions because “foreclosure actions
inevitably involve a debt collection aspect’However, “[d]iscussions regarding loan
modificationor a trial payment plaare not representations, or misrepresentations, of the amount
or character of the debf®

Plaintiff alleges that Defendant imposed wrongful charges and failébwo Rlaintiff to
payonly the arrearage instead of the fathount and therefore misremented the extent of the
debt®! Plaintiff further alleges iis response that Defendant mislelaintiff into defaulting by
promising a loan modification while Defendant was pursuing forecldiefendants respond
that there is no genuine issue of maldiact that Defendant made any misrepresentation to
Plaintiff. As explained above, the terms of the Deed of Trust allow Defendant to purisue bot
modification and foreclosure simultaneously. Further, the evidence put forthaibyifP|
especiallythe November 30, 2016tter2® shows that Defendant notified Plaintiff of this
possibility in writing when it denied Plaintiff's modification application. Plaintif§ hat put
forth anyevidence that the fees and charges added to the amount owed welation of the
terms of the Note and Deed of TruBhe affidavitsput forth by Plaintiff in his 8pplemental
Response are not sufficient to creatgeauine dispute as tonaaterial facaboutwhether
Defendant deceived Plaintiff into remaining in default. In this instance, Hlaas$ provided the

evidence that conclusively shows that he wgdicitly told that if he remained in default, he

71d. at § 392.304(a)(19).

8 Narvaez v. Wilshire Credit Corpr57 F. Supp. 2d 621, 632 (N.D. Tex. 2010).

¥ See Biggers v. BAC Home Loans Servicing,167 F. Supp. 2d 725, 730-732 (N.D. Tex.
2011).

80 \Watson v. CitimortgageNo. 4:10ev-707, 2012 WL 381205, at *7 (E.D. Tex. Feb. 3, 2012).

8 Am. Compl. { 35.

82 Dkt. 13 at 21.

8 Dkt. 13-5.
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risked foreclosur&? Therefore Defendantsmotion for summary judgment on Plaintiff@OCA
claim isGRANTED.
g. Negligent Misrepresentation and Gross Negligence
Under Texas law, a claimant alleging negligent misrepresentation must shtmldatving:
(1) the representation is made by a defendant in the course of his business, or in a
transaction in which the defendant has a pecuniary interest; (2) the defendant
supplies ‘false information’ for the guidance of others in their busines$1€3) t
defendant did not exercise reasonable care or competence in obtaining or
communicating the information; and (4) the plaintiff suffers a pecuniary loss by
justifiably relying on the representati6n.
“[T]he misrepresentation at issue must be one of existing fact” rather thamae@rof future
conduct®® Representations with regard to future loan modifications and foreel(su
forbearance from foreclosyr&constitute promises of future action rather than representatfons
existing fact” and cannot support a negligent misrepresentation &laim.
Plaintiff contends that Defendants’ representations that it would not feeealoile it
considered Plaintiff’'s loan modification application constitute negligentemissentation.
Again, the written evidence put forth by Plaintiff on this issue says the oppdsgté&dvember
30, 20188 letter sets out the consequences of Plaintifilsire to make timely payments.
Further,“[ tihe economic loss doctrine has been applied consistently to bar claims for

negligence and other tort claims when the parties’ relationship anceitglatt dugs arise from

a contract.®® Plaintiff alleges that he suffered severe mental anguish and emotional diesgss

% Dkt. 13-5.

% Biggers 767 F. Supp. 2d at 734.

8 Fankhauser v. Fannie Ma#lo. 4:10ev-274, 2011 WL 1630193, at *7 (E.D. Tex. Mar. 20,
2011),adopted by2011 WL 1630177 (E.D. Tex. Apr. 29, 2011).

8 Thomas v. EMC Mortg. Corp499 F. App'x 337, 342 (5th Cir. 2012) (internal quotation
marks and citations omitted).

% Dkt. 13-5.

8 Stapp v. Bank of Am., N,ANo. 4:11ev-203, 2012 WL 3853440, at * 5 (E.D. Tex. Sep. 5,
2012,adopted by2012 WL 4502426 (E.D. Tex. Sep. 28, 2012).
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of credit, damage to credit reputation, loss of property, and loss of time spent, ioraidditis
damages aa result of the contract. BRfaintiff's tort claim for negligent misrepresentation
arisesfrom the contract between the parti3.o recover for a claim of negligent
misrepresentation, Plaintiff must show an injury independent from the subjeat ofdltte
contract, and Plaintiff has not put forth any evidence that would create a gesumefis
material fact on thigsssue Plaintiff's alleged “injuries are in no way independent of the subject
matter of the deed of trust or note” and the parties’ relationship theretinddeed, but for the
obligations under and the relationship created under the Deed of Trust and Notdf w&iidi
not have spent the time he purportedly did spend corresponding about his mortgage payments,
nor would his credit havesen affected by the foreclosu¥eAccordingly, Defendants’ motion
for summary judgment on Plaintiff's negligent misrepresentation aygs gregligence claims is
GRANTED.
h. Suit to Quiet Title and Trespass to Try Title

“To prevail in a trespast®-try title action, Plaintiff must usually (1) prove a regular
chain of conveyances from the sovereign, (2) establish superior title out of a caoumos, (3)
prove title by limitations, or (4) prove title by prior possession coupled with praof tha
possession was not abandon&t‘The pleading rules are detailed and formal, and require a

plaintiff to prevail on the superiority of his title, not tire weakness of a defendant’s titf8.”

% DeFranceschir. Wells Fargo Bank, N.A837 F. Supp. 2d 616, 625-26 (N.D. Tex. 2011)
L Narvaez v. Wilshire Credit Corpr57 F. Supp. 2d 621, 634 (N.D. Tex. 2010).
92 SeeSanghera v. Wells Fargo Bank, N.No. 3:10ev-2414-B, 2012 WL 555155, at *6 (N.D.
Tex. Feb. 21, 2012).
Zi Martin v. Amerman133 S.W.3d 262, 265 (Tex. 2004).
Id.
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A suit to quiet title is an equitable remedy to clarify ownership by remgasiouds on the
title.”® To establish a claim for suit to quiet tit[@aintiffs must show the following: (1) an
interest in a specific prapty; (2) that title to the property is affected by a claim by the
defendant; and (3) that the claim, although facially valid, is invalid or unenfoec®atn
adverse claim, to constitute a cloud on the title removable by the court, must be onedhét i
on its face but is proved by extrinsic evidence to be invalid or unenforc&able.

Because Plaintiff has not put forth any evidence that would creaeumng dispute as to
amaterial fact on his substantive claithat would give him a superior title to the property,
Plaintiff's suit to quiet title and claim for trespass to try title must fail, defndantsmotion
for summary judgment on these claim&RANTED.

i. Specific Performance, Malice, Declaratory Relief, and Accounting

Plaintiff seekdhe remedies of a declaratory judgment, specific performance, exemplary

damages for malicend an accounting. Because the court has granted summary judgment
Defendand onall of Plaintiff s claims, Plaintiff isnot entitled to ap damages or equitable

remedies.

% See Ford v. Exxon Mobil Chem. CB35 S.W.3d 615, 618 (Tex. 2007).

% See Rhodes v. Wells Fargo Bank, NGivil Action No. 3:10ev-02347-L, 2012 WL 5363424,
at *34 (N.D. Tex. Oct. 31, 2012).

Seeid.
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V. CONCLUSION

Defendants’Motion for Summary JudgmeniDkt. 12) is GRANTED. Defendant’
Amended Motion to Exclude Expert (Dkt. 2%laintiff's Motion in Limine (Dkt 31), and
Defendarg’ Motion in Limine (Dkt. 32) ar@ENIED as MOOT .

IT 1S SO ORDERED.

SIGNED this the 30th day of September, 2013.

Ridaid | bt

RICHARD A. SCHELL
UNITED STATES DISTRICT JUDGE
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