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JPMORGAN CHASE BANK N.A.

MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendant JPMorgan Chase’s Motionotapél he
Production of Relata? Disclosure Statements (Dkt. #169). Having considered the motion and the
relevant pleadings, the Court finds that the motion shouttehied

BACKGROUND

In 2008, the United States faced a housing crisis caused, in part, by mortgage fraud and
predatory lending. The crisis caused home prices to plummet and foreclosures to skyrocke
leaving homeowners with negative equity in their homes. Distressed homeowners \wére¢aina
sell or refinance their homes to meet their mortgage obligations. In respahse dasis, the
Government enacted the Emergency Economic Stabilization Act of 2008 (“EESA”).eMaei
entered a Financial Agency Agreement for a Homeownership Preservation ungeSthevith
the U.S. Department of Treasury (“Treasury”), whereby tteaJury authorized Fannie Mae to
act as a financial agent of the United States for EESA programs.

The Home Affordable Modification Program (“HAMP”), administered by the Juea
Department, was a voluntary program under EESA designed to prevent avoidalistioesdy

providing homeowners with affordable mortgdgan modifications and other alternatives to
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eligible buyers. HAMP’s primary goal was to relieve the burden on homeowners bynigwesir
mortgage payments to 31% or less of their gross monthly income. Investors would receive
payments and a guarantee that no modification would result in a mortgage worthrnele thet
present value of the property. In return, mortgage servicers, in addition to their amvicadgse
fees, received HAMP imntive payments to complete the modifications. Each successful
modification entitled the servicer from $1,2@0000 depending on how long the mortgage was
delinquent. From the program’s start in 2009 through the second quarter of 2016, HAMP
generated merthan 1.6 million permanent modifications.

In 2009, Defendart-one of the country’s largest mortgage servicers by voluereolled
in HAMP. On July 31, 2009, Defendant expressly certified its compliance with HAMP gg@gleli
and applicable federal laws ifgring the initial Servicer Participation Agreement (“SPA”). The
SPA name®efendantas the servicer and “Fannie Mae, solely as Financial Agent of the United
States’ as the administratorThe SPA also names Freddie Mac as a compliance afjempartis
signed a Financial Instrument on the same day, which details the representatiargjesaand
covenants thdDefendanis obligated to make in connection with its participation in HAMRe
Financial Instrument was fully incorporated into the SPA. On March 24, 2010, Defendant signed
an Amended SPADefendantlso signed annual certifications, a prerequisite to receiving HAMP
payments.

Defendantexpressly represented in the SPAs and annual certificationglthétwas in
compliance with the terms and guidelines of HAMP; (2) it was in compliance with éltapp
laws and requirements; (3) it created and maintained an effective HAMRupragid committed
the resources needed to employ enough trained, experienced personnel with the tools and

technology necessary to provide quality service to homeowners; and (4) it had adequately



documented and monitored its compliance and immediately reported to the Government any
credible evidence of material violations of these certifications.

On February 8, 201Defendantand the Department of Justice, Department of Housing
and Urban Development, and 49 state attorneys general entered into a $25 billioressettlem
agreement to address allegations of lsanvcing deficienies, including HAMP violationsThe
Government brought suiand the parties submitted a consent order Whated StateDistrict
JudgeRosemary M. Collyer aheUnited State®istrict Court for the Districof Columbia entered
in April 2012. The consent order releas&kfendantfrom liability arising out of “Covered
Servicing Condugt including HAMP participation and implementation, occurring on or before
February 8, 2012.

On September 27, 2013, relator Michael J. Fisher filed a complaint aDailesidantin
the Southern District of New York on behalf of the United Statiésging multiple violations of
the False Claims Act, 31 U.S.C. 88 372832 (“FCA”). On November 3, 2015, Keith Franklin,
Reginald McPhaul, and Chezza Hartfield joined MichaeFidher as relators (collectively,
“Relators”). On June 2, 2016, tlease wasransferredo this Court.

On December 13, 201Befendanmoved forsummary judgmeninderthe FCA’ s public-
disclosurebar. Defendantlleged Relators’ fih Amended Complaintontainedfacts that were
publicly disclosed and Relators also did not qualify as original so(itids#106 atpp. 1-6).
Relators survived summary judgment because they qualified as original sources for pofrposes
the motior—but theCourt notedDefendantwas “free to test Relators’ claim to original source
staus in discovery” and then renew its motion for summary judgment (Dkt. #162 at p. 6).

Defendantsought production of thdisclosure satementghat Relatos providedto the

Government Relators did not provide the statements, claiming attecheyt privilege, work



product privilege and the commamterestdoctrineprotected the documents. On April 5, 2019,
Defendanurged production of the statements again bectgedactual portions of the statements
contained ordinary work product thBefendanthad a substantial need for discovery. The
parties met on April 17, 2019 to discuss the statements’ production, in defehdanbffered

the Relators an opportunity to redact any opinion work product. Relators refused to do so in a
letter dated on Agust 9, 2019 because they claimed the statements were privileged.

Defendantsent interrogatories to the Relators, but it claims thesponses “broadly
summarized the allegations” and “did not specify when Relators disclosedlieggetion.” (Dkt.
#169 atpp. 5-6). Defendantalsodeposed Relators Franklin, McPhaul, and Fisti2zefendant
alleges these depositions did not revealfttwtualinformation inside the disclosure statements
that it has a substantial need foDefendantrequested the Disclosure Statements again on
Decembe 20, 2019, but again Relators refused to produce them.

On March 5, 2020, th€ourt grantedDefendantleave to fle a motion to compel the
productionof the disclosure statements. Defendant then filed its MaticCompel on March 10
2020(Dkt. #169). Relators filed theiresponse on March 20, 20@0kt. #174). Defendant filed
its reply on April 3, 2020(Dkt. #185), which Relators provided a geply to on April 20, 2020
(Dkt. #192). The Government provided its Statement of Intere8ipah27, 2020(Dkt. #194).
Defendant responded to the Government’s statement on May 4, 2020 (Dkt. #196).

LEGAL STAN DARD

Under Federal Rule of Civil Procedure 26(b)(1), parties “may obtain discovergiregar
any nonf]privileged matter that is relevant to any party’s claim or defense . FED’R. Civ. P.
26(b)(1). Relevance, for the purposes of Rule 26(b)(1), is when the request is reasonably

calculated to lead to the discovery of admissible evideRee.R.Civ.P.26(b)(1) Crosby v. La.



Health & Indem. Cq.647F.3d258, 262 (5th Cir. 2011). The Court’s scheduling order requires
that the parties produce, as part of their initial disclosure, “documentsréngtanformation
‘relevant to the claim or defense of any party.” (Dkt. #113 at p. 4). Moreover, théRoles
of the Eastern Distrt of Texas provide further guidance suggesting that information is “relevant
to any party’s claim or defense [if]: (1) itincludes information that would not supportitiesing
parties’ contentions; . . . (4) it is information that deserves to be considered in thmpoap
evaluation or trial of a claim or defense. . .LbcAL RULE CV-26(d). It is well established that
“control of discovery is committed to the sound discretion of the trial co&reeman v. United
States 556 F.3d 326, 341 (5tCir.2009) (quotingWilliamson v. U.SDep't of Agric, 815 F.2d
368, 382 (5th Cir. 1987)).

Rule 37 of the Federal Rules of Civil Procedure allows a discovering party, on notice to
other parties and all affected persons, to “move for an order compdilicigsure or discovery.”
Fep. R.Civ. P.37(a)(1). The moving party bears the burden of showing that the materials and
information sought are relevant to the action or will lead to the discovery of admisstsace.
Export Worldwide, Ltd. v. Knight41 F.R.D. 259, 263 (W.D. Tex. 2006). Once the moving party
establishes that the materials requested are within the scope of perndissitlery, the burden
shifts to the party resisting discovery to show why the discovery is irrelevant; buvaaid unduly
burdensome or oppressive, and thus should not be perniited.

Federal Rule of Civil Procedure 34 governs requests for production of documents,
electronically stored information, and tangible things. Rule 34 requires responseiseostaite
that inspection and related activities will be permitted as requested or state awiticity the
grounds for objecting to the request, including the reasoRsD. R. Civ. P. 34(b)(2)(B). “An

objection [to the entire request] must state whether any responsive reaezibeing withheld on



the basis of that objectionFep. R.Civ. P.34(b)(2)(C). On the other hand, “[a]n objection to part
of a request must specify the part and permit inspection of the resi.RFCiv. P. 34(b)(2)(C).

After responding to each request with specificity, the responding attorney must sign their
request, response, or objection certifying that the response is complete and correlbesh tiie
the attorney’s knowledge and that any objection is consistent with the rules aadtediy
existing law or a noffrivolous argument for changing the lawebp. R. Civ. P.26(g). This rule
“simply requires that the attorney make a reasonable inquiry into the factisabbhis response,
request, or objection.”#b. R. Qv. P. 26(g) advisory committee note (1983).

The federal rules follow a proportionality standard for discovegp. R.Civ. P.26(b)(1).
Under this requirement, the burden falls on both parties and the court to consider the
proportionality of all discovery in resolving discovery disputesd. R.Civ. P.26(b)(1), advisory
committee note (2015). This rule relies on the fact that each party has a unique undgrsfandi
the proportionality to bear on the particular isstge. For example, a party requesting discovery
may have little information about the burden or expense of responldingThe party claiming
undue burden or expense ordinarily has far better informag@nhaps the only informatien
with respect to that part of the determinatioid”

ANALYSIS

Defendantis seeking production dhe disclosurestatements thaRelatorsserved orthe
Governmentpursuant ta31 U.S.C.§ 3730(b)(2). Relators allege the disclosure statements are
protected by (1) attorneyclient privilege, (2)the workproduct doctrine, and (3) the common
interestdoctrine(Dkt. #174 at pp. 23). Defendant first contends that even if gmyilege did
exist, Relators have waived(IDkt. #169 at pp.-89). Defendantalsoasserts that production of

the factual portions of thedisclosure statements is appropriate because the statements are not



protected by attorneglient privilegeand it ha substantiaheed for the ordinary work product
within the statement®kt. #169 at pp. 9-14).

The FCA allows a private citizen to file a civil action on behalff the person rad
Government. See31 U.S.C.§ 37300)(1). Beforefiling the complaint, however, therivate
citizen—known as a relatermustprovide the Governmentith a written disclosure statement
thatcontains'substantially all material evidence and information the pepsssesses 31 U.S.C.

§ 3730(b)(2). Disclosurestatementserve the purpose dprovid[ing] the United States with
enough information on the alleged fraud to be able to makalaeasonedlecision on whether
it should participate in the filed lawsuit or allow the relator to proceed alddeited Statesex
rel. Fisherv. HomewardResidential)nc., No. 4:12CV-461, 2015 WL 4610284, at *2 (E.D. Tex.
July 31, 2015) (quotingnited Statesexrel. Bagleyv. TRW,Inc., 212 F.R.D. 554, 555 (C.D. Cal.
2003).

The FCA itself is silent on whetheisclosurestatements are available to defendants for
discovery. SeeU.S.C. § 3730(b)(2).Sq, courts follow the Federal Rules of Civil Procedure in
determiningwhether the statements are discoverabkeg, United Statesex rel. Heeschuv.
Diagnostic Physicians GrpR.C, No. CV 1:00364KD-B, 2014 WL 12603138, at *2 (S.D. Ala.
June 4, 2014)}J)nited Statesexrel. Yannacopoulos. Gen.Dynamics 231 F.R.D. 378, 381 (N.D.
lIl. 2005). Courts acknowledge that disclosure statements are relevargctovelly under the
Federal Riles, but courts are divided on what privilegesy attach to them

l.  Attorney-Client Privilege

Defendant argues that attorreljent privilege does not apply because disclosure
statements do noteet the requirements for attorrgient pivilege (Dkt. #169 at p.9).

Specifically, Defendant asserts that disclosure statements are not made between an attorney and



clientor submitted to th Government for legal advi¢Bkt. #169 at p. 9)In caseslealing with a
federalquestion, the requiremerifts attorneyclient privilege are

(1) the asserted holder of thavilegeis or sought to become a client; (2) the person

to whom the communication was made is a member of a bar of a court, or his

subordnate, and in connection with this communication is acting as a lawyer; (3)

the communication relates to a fact of which the attorney was informed (a) by his

client (b) without the presence of strangers (c) for the purpose of securinglgrimar
either (i)an opinion on law or (ii) legal services (iii) or assistance in some legal

proceeding, and (d) not for the purpose of committing a crime or tort; and (4)

the privilege has been (a) claimed and (b) not waived by the client.

Ferkov. Nat'| Ass'nFor Stock CarAuto Racing,Inc., 218 F.R.D125, 133-34E.D. Tex. 2003)
(citing United Statess. Mobil Corp, 149 F.R.D. 533, 536 (N.D. Tex. 1993)).

Courts that have adelssed the issdargelyagree disclosure statements do not qualify for
attorneyclient privilege. SeeHomewardResidentigl 2015 WL 4610284, at *A.3 (“[R]eported
decisions expressly addressing the issue have uniformly concluded that disclosarerdtaare
not protected by the tatney-client privilege.”) (collecting cases)But because the Court today
holds that (1) Relators disclosure statements are at leastinary work product and
(2) Defendant has not shown a substantial need for the privileged mateaalsnability b obtain
the substantiatquivalentwithout undue hardshjphe Courdoes notaddress Relatorargument
that their disclosure statements are protected bgttbeneyelient privilege

ll.  Work-Product Doctrine

Relators argué¢hatthe disclosure statemerdse protected by the wogkroduct doctrine
(Dkt. #174 at p. 2). Rule 26 of the Federal Rules of Civil Procedure codifies thepuaoitct
doctrine and provides in part that:

[A] party may not discover documents and tangible things that are prepared in

anticipation of litigation or for trial by or for another party or its representative

(including the other partg attorney, consultant, surety, indemnitor, insurer, or

agent). But...thosenaterials may be discovered: ifi) they are otherwise
discoverable under Rule 26(b)(1); afmjl the party shows that it has substantial



need for the materials to prepare its case and cannot, without undue hardship, obtain
their substantial equatent by other means.

FED. R. Qv. P. 26(b)(3)(A). Rule 26further distinguishes between two types of work progtict
ordinary and opinion.See id. see als&S.E.C.v. Brady, 238 F.R.D. 429, 442 (N.D. Tex. 2006).
While ordinary work product is compriseti“tactual material prepared in anticipation of litigation
or trial,” opinion work product contains the “mental impressions, conclusions, or legal shaforie
any attorney oother representative of a party. .” United Statesexrel. Fisherv. OcwenLoan
Servicing LLC., No. 4:12€V-543, 2015 WL 4609742, at *2 (E.D. Tex. July 31, 2015).

In orderto claim workproduct privilegeaparty must show that(1) the materials sought
are tangible things; (2) the materials sought were prepared in anticipation aiolitiga trial;
[and] (3) the materialsvere prepared by or for a pagy’epresentative.MondisTech.,Ltd.v. LG
Elecs.Inc., No. 2:07CV-565-TJW-CE, 2011 WL 1714304t *2 (E.D. Tex. May 4, 2011)Once
a party meets this showinthe burden shifts to the parsgeking discoveryo prove why the
mateials should still be produced®cwen 2015 WL 4609742, at *@juotingFerkov. Nat'l Ass’n
For Stock CarAuto Racing,Inc., 219 F.R.D. 396, 400 (E.D. Tex. 20D3ppecifically, theparty
seeking discoverymust establish (1) a substantial need of the privileged materials and (2) an
inability to obtain the substantial equivalent of the mateéhadugh other means without undue
hardship.”ld. (quotingFerka 219 F.R.D. at 400)However,opinion work product “enjoys nearly
absolute protection” and is only discoverable in rare circumstances or whamrkeroduct
privilege has been waivedd. (citing Bagley 212 F.R.D. at 559).

Defendant arguethat thefactualportionsof the disclosure statemerdee ordinary work
productthat Defendant has a substantial need for and caotharwise acquirevithout undue

hardship(Dkt. # 169 at pp. 2014)! On the other hand, Relatqiend the Governmengskthe

! Defendant concedékatopinion work productvithin the disclosurstatements can be redacted

9



Court to adopt &rightdine rule that disclosure statemeatgentirelyopinion work produc(Dkt.
#174 at pp. 35, Dkt. #194 at pp. 24). Thus Relatorsclaim theyshould not be forced to produce
the documents because they have not waived-wam#tuct privilege and noare circumstances
are present. Relators argue alternatively that if the Court finds thastiiesdire statements are
ordinary work productRelatorsshould stillnot beforcedto producethem becaus®efendant
cannot demonstrate a substantial need fofatieial portions of thetatement¢Dkt. #174 at pp.
5-11).

“TheFifth Circuit has not directly addressed whether FCA disclosure statecosistiute
opinion work product or ordinary work productHomewad Residential2015 WL 4610284, at
*3; Ocwen 2015 WL 4609742, at *3. In the paste Courtheld that disclosure statements filed
pursuant to the FCAcbnstituteat leastordinary work product for the purposes of the work
product doctriné. Homeward Residentia015 WL 4610284, at *Bemphasis addegpcwen
2015 WL 4609742, at *Bemphasis added). And the Court need not resolve this open question
today—even assuming FCA disclosure statements constitute only ordinary work product, the
Courtfinds that Defendant has not met its burden of showing substae&dlfor the disclosure
statements

Defendant argues it establishes substantial need for the disclosure statémards
portions because it needs them in ortiter(1) test Relators’ originadource statysand (2)
challenge the materiality of Relators’ allegatiofi3kt. #169 at pp. 1413) Furthermore,
Defendant contends that Relators have impeded its attempts to acquire simihaatioio(DKkt.
#169 at pp. 1314). The Court disagree®ecauselte Court finds the disclosure statements to be
at least ordinary work product, and Defendant has not demonstrated a substantial teed

statementsthe Court will not compel Relators to produce the disclosure statemiethis time

10



A. Defendant’s Original-Source Argument

Under the FCA, a relator may not bring a clainisifibstantially the same allegations or
transactions in the action or claim were publicly disclosed” prior to the relangirgithe claim.
31 U.S.C. § 3730(e)(4)(a). This is often referred to as the “pdisiatosure bar.” SeeUnited
Statesexrel. Colquittv. Abbott Labs.858 F.3d 365, 373 (5th Cir. 2017). However, a relator can
still successfully bring a claim despite the pudisclosure bar ithe relatorqualifies as an
“original source” under the statute. 31 U.S.C. 8§ 3730(e)(4)(a). An original source is:

an individual who either (i) prior to a public disclosure under subsection (e)(4)(a),

has voluntarily disclosed to the Government the information on which allegations

or transactions in a claim are based, or (2) who has knowkdges independent

of and materially adds to the publicly disclosed allegations or transagtaonms

who has voluntarily provided the information to the Governnbefdre filing an

action under this section
§ 3730(e)(4)(bYemphasis added).

At summary judgment, Relators argued they qualified as original sqirkest117 at pp.
14-20) Defendant argues that in order to sufficiently challethge assertionjt needs the
disclosure statements to know what information Relators provided to the Government and when
they disclosed i{Dkt. #169 at pp12—-13) Some courthave acknowledged that invocation of
original-sourcestatuscan establish a substantial néedcompellingthe production of a relator’s
disclosurestatement.SeeUnited Statesexrel. Branch Consultantd,LC v. AllstateIns. Co, No.
CV 06-4091SSV-SS, 2010 WL 11627441, at *4 (E.D. La. May 12, 20%@g alsdJnited States
exrel. Cericolav. Ben Franklin Bank No. 99 C 6311, 2003 WL 22071484, at *3 (N.D. Ill. Sept.
4, 2003).

But the situation here idistinguishable.Relators have provided Defendant with sufficient

information that obviates any substantiaked for the factual information on the orighsalurce

exception. As Relators note in their reply, they have provided Defendant with: (1) the d@acument

11



they provided to the Governmen{R) names of othewitnessesthey spoke with during the
investigations and (3) the dates, times, and frequency of their meetings with ¢derdl
government.See(Dkt. #174 at p.10; Dkt. #174, Exhibits -4

Also, Relators have been forthcoming in responding to Defendant’s discovery requests
through interrogatories and depositions. For example, Relator Fisher provided a dethildd fa
summary in his interrogatory responsgardinghow he observed Defendant’s alleged violations
and what conduct he reported to the United States (Dkt. #174, Exhibit 1 at p. 5). Rislaor
also provided the dates he worked at the law firm where he witnessed thd aldggons—
giving Defendant further means to verify whasher knew at the time of filing the acti@inkt.
#174, Exhibit 1 at p. 5). Similarly, Relator Franklin provided a detailed factual summaiy i
interrogatory about what he witnessed, that he reported “these issues to the lagtethgiugh
my attorneys in August 2014,” and the names of individuals who Defendant could question
regardingRelatorFranklin’s knowledge at the time of the allegations (Dkt. #174, Exhibit 2 at pp.
6-14). Relators McPhaul and Hartfield also provided detailed factual summarikeiin
interrogatories as to their specific allegations, the names of other individoalthey informed
about the alleged issues, and when they met with the Government (Dkt. #174, Eabiiyit 8-
11; Dkt. #174, Exhibit 4 at pp. 4-11).

Relators’ depositinsalsoprovided Defendant witeubstantiainformation For example,
Relatos McPhaul anéHartfield answerechumerous questions regardithg documenttghey gave
the Government and how those doamssupporedthe allegationshey madeagainst Defendant
(Dkt. #174, Exhibits 67). Relator Fisher provided when he met with the Government, who he
met with, and the general subject mattergheir discussions (Dkt. # 174, Exhibit 5). And Relator

Franklin answered questioren the violations he allegedto the Governmentand what the

12



Government wanted enerallydiscuss in meetings (Dkt. #174, Exhibit 8).

Relators haverovided Deéndant withspecific factual informationand othemmeansto
allow Defendat to adequately tegheir originatsource status. Defendant does not meet its burden
of showing how thenterrogatory responses, deposition answers, and other pralodedents
are insufficient Nor canDefendant argue that Relators have refusedooperate, making
production of the disclosure statements Defendant’s only opportunity to obtain factual indorma
related to Relators’ originaource status. Indeed, Relators hanaridedthefacts and sources of
informationnecessary for Defendant to challenge Relatomstwat they knewprior to filing ther
complaints Therefore Defendant fails to establish a substantial need for the information and an
inability to acquire thenformation through other meags.

Defendans remainingargument boils dowmo its contention thait still doesn’t know
when Relators filed their disclosure statements with the GoverniDknt#169 at p13). Sq, the
argument goed)efendantannot adequately test whether Relators violated their statutory duty to
file the disclosure statement with the Government prior to bringing their cl8@e31 U.S.C.
§3730(b)(2). Buthis argument is unpersuasive. Defendant cannot rely doreerain legal
argument regarding potential procedural short comings” in order to demonstrate a istibsteaht
United Statesexrel. Carter v. Halliburton, 266 F.R.D. 130, 134 (E.D. Va. 2010). As @arter
court noted, if a defendant could establish sstartiial needhis way, “such a statement would
never be protected from production by the work product doctrilte."Defendant cannaimply

rely onits desire to verify the§ 3730(b)(2) procedural requirements for filing the disclosure

2The Court also notebatDefendant still has a year before trial begins. To the extent Defendant needaatnumie
information about what Realtors informed the Government about prior to filgigdomplaints, Defendant can still
utilize discovery. See Ocwen2015 WL 4609742, at *4 (“Additionally, Ocwen has the opportunity to question
Relators regarding the information contained within their allegations andrthestigative efforts.”)see also United
States ex rel. Hunt v. Merdledco Managed Care, LL®lo. 0GCV-737, 2004 WL 868271, at *2 (E.D. Pa. Apr. 21,
2004) (holding defendants did not have substantial need for disclosure ststém@eause defendants had ample
opportunity to discover more facts before trial began).

13



statement with the Governmeantorder to show substantial need.

B. Defendant's Materiality Argument

Defendant alternatively argues it has a substantial need for the disclosamentat
because if Relators disclosed specific gdkgons in their disclosure statementsnd the
Government continuedo make paymentsthen this would be strong evidence that the
Government did not consider Defendant’s violations to be ma(Bi&l #169 at pp. 1412) The
Court is unpersuaded.

In Universal Health Servs., Inc. v. United Statesrel. Escobgrthe Supreme Court held
that “compliance with a statutory, regulatory, or contractual requiremerttbreusaterial to the
Governments payment decision in cgdto be actionable under the False Claffos” 136 S. Ct.
1989, 1996(2016) The SupremeCourt defined materiality ashaving a natural tendency to
influence, or be capable of influencing, the payment or receipt of money or propdrigt 2002.

In Escobar the Court emphasized that the materiality standardasmanding” and considered
several relevarfactors. Id. at 200394. Particularly relevant here, the Supre@wurt noted that
“if the Government pays a particulataim in full despite itsactual knowledgehat certain
requirements were violated, thawisry strongevidencehat those requirements are not material.”
Id. at2003(emphasisdded).Twice, the Supreme Couspecificallyreferencedhe Government’s
actualknowledgeasrelevant—but not dispositive-te materiality. 1d. at 2003-04.

In advancing its argument on materialibgfendantelies primarily on a strained reading
of the Fifth Circuit’s decision itUnited States ex rel. Harman v. Trinity Inthiss Inc., 872 F.3d
645 (5th Cir. 2017)which addressed the materiality teshough as Relators note, not in the
context of discovery In Trinity Industries the Fifth Circuit considered several other courts’
decisions anddeterminedthat “though not dispositive, continued payment by the federal

government after it learns of the alleged fraud substantially increasiesrtten on the relator in

14



establishing materiality.”ld. at 663. Defendantattempts to take thEifth Circuit's language-
specifically that the Fifth Circuiteferenced an “alleged fraud“as importing a materiality
standard that would make mere awareness of the allegegienant to the materiality test. Thus,
Defendant argues it has a substantial need for the statements libegusay help demonstrate
thescope of the Government’s knowledtgfehe fraudvhenthe Governmerduthorized payments.
But the Court disagrees.

First, as th&overnment and Relators corredbate the Fifth Circuit’'s decisiorould not
and did not altethe materiality standard set out by the Supreme CamirEscobar It is the
Government’'s actuaknowledgeof the fraud—not mere awareness of +#that is particularly
relevant to the Government’s payment decisioBge Escobarl36 S. Ct. at 2002.The Fifth
Circuit’s decision did not depart froEscobaras Defendant claimsSee Trinityindus, 872 F. 3d
at 661(“Unlike in thecasewe decide today, thg-irst Circuit] found noevidencehattherelevant
governmentgencyhadactual knowledgef any violationswhenit decidedto pay the claims”)
(emphasis addedgiting United Statesexrel. Escobarv. UniversalHealth Servs.|nc., 842 F.3d
103, 110 (1st Cir. 2016)).

The First Circuit’'s decision inEscobarfollowing remandfrom the Supreme Coulis
particularly on pointhere Escobar 842 F.3dat 116-12 In addressing materiality, thiéirst
Circuit heldthat “mere awareness of allegations concerning noncompliance with regulations is
different from knowledge of actual noncompliancéd’ at 112. While the disclosure statements
heremay containmaterialinformationto an allegationof fraudunder the FCARelators and the
Government rightfully point out that the statemdiktsly do not carry the depth of information
which would impartactual knowledgeon the Government.SeeBagley 212 F.R.D. at 564

(“Contrary to defendaid assertion, the statutory requirement that relators disclose ‘substantially

15



all material evidence and information’ does not mean that disclosure stataneekitchen sink”
documents that indiscriminately catalogue the universe of facts known to tloe. relat)? Nor
has Defendansatisfied their burden and showrecisely how the disclosustatements are the
best and only way to determine whether the Government had actual knoWédgel74 at p.
8).

Defendant citesthe First Circuit’'s decision irD’Agostino for the proposition that
awareness of the allegationsparticularlyrelevantto the Government’s payment decisiocBee
D’ Agostinov. ev3,Inc., 845 F.3d 1, 7 (1st Cir. 201§)The fact that [th&Government] has not
denied reimbursement .in the wake of [the relator’s] allegations casts serious doubt on the
materiality of the fraudulent representations that [the realtor] allegeBUl} again Defendant
misses the markThe First Circuit never held ID’Agostinothata realtor’sdisclosure statements
always provide substantial evidenaaf the Government’'s actual knowledgelevant to the
materiality determinatioanAnd it cannot be the case thatvithout an appropriate substantreed
showing—any dispute regarding materiality requires discovery of a relatmtfosure statement
Yet this is effectively what Defendant asks the Court to (DId. #185 at pp. 3—4)It will not.

The Court also notes tlexceptional facts ifirinity Industries the case Defendaheavily
relies on See872 F.3d at 663. After thoroughly investigating the alleged misconduct, the
Government released a report which found that the defendant’s conduct was imraatérial
complied with its federal standarddd. at 650. Defendant hasot establishedhat it has a
substantial neetb examine theontents in thelisclosure statemenrtswhich are at least ordinary
work product—in order to uncovernalogousevidence of actual knowledge aontinuous

approval for its materiality argument As explained,the Court is unconvinced that such

3 And evenif it did, the Court notes that th&overrment’s actual knowledge would merely be strong eviderite
would not be dispositiven the materiality determination
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informationprovides the Defendant with a substantial nieedhe disclosure statements’ factual
portions.

M. Waiver

Defendant argues both that Relators waived any applicable privilege over thesudesc
statements and that the comminterest doctrineannot independently protect the statements from
production(Dkt. #169 at pp.-89). Defendant’s first argument is incorrect. And though its second
argument is a correct statement of the law, because Relators have shown thatldkerelis
statements arat least ordinary work product, tkemmoninterest doctrin@perates to preclude
any argument that Relators waived this privilege by providing their disclosure stiédetimé¢he
Government.

A. Relators Did Not Waive Privilegeby Opposing Summary Judgment

Defendant argues that Relators waived any clainprofilege by usingthe disclosure
statements as a “sword” to defesatmmary judgment. The Court disagrees.

Defendanstretches to sathat Relators used the disclosure statements as a sivoves
actually Defendant who placed the disclosure statements “at issueiobyg for summary
judgmenton the publiedisclosure bar.C.f. BenevisLLC V. Mauze & BagbyPLLC, No. 5:12
CV-36, 2015 WL 12763537, at *17 (S.D. Tex. Dec. 14, 2015) (holding Defendant placed pre
advertising state of mind “at issue” by referencing certain privileged daotdsjnéoreover, the
Court is unconvinced that Relators have selectively presémtecbntents othe documents like
Defendant allegeghus waiving any and all applicable privile@d@kt. #169 at pp.-89). Relators
did not rely on the disclosure statemettismselvedo advance their originalource argument.
Instead, they argued thttteir knowledge and independent observatioinalleged violations-

which they hadeforeeverfiling the disclosurestatements-qualified themas original sources
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Defendant apparentlgrguesthat because Relatosubsequentlylacedthis information in he
disclosure statemen®Bglatordurned thalisclosurestatements into a swardhe Court disagrees

Additionally, the Government and Relators rightfully note that relators should not be
discouraged from providing detailed and comprehensive disclosure statemeatStwérnrent.
Accepting Defendant’svaiver argumentvould do just that.In Ocwen the Court remarked that
“[p]ublic policy favors the full and frank communication between Relators and the Government
concerning the prosecution of the case, and as such, the communications must be protected from
disclosure."Ocwen 2015 WL 4609742 at *3. Other coudgree Seege.g, United Statesexrel.

Univ. Loft Co.v. AGSEnters, Inc., No. SA14-CA-528-0LG, 2016 WL 9462335, at *7 (W.D.

Tex. June 29, 2016) (quotii@cwen 2015 WL 4609742 at *3))nited Statesexrel. Law Project

for Psychiatric Rightsv. Matsutanj No. 3:09CV-0080-TMB, 2010 WL 11515341, at *4 (D.
Alaska Sept. 14, 2010) (“[R]elators should be encouraged to prepare ‘thorough and helpful
disclosure statements’ to allow the Government to make sound intervention decisRatgey

212 F.R.D. at 565 (“[C]lassifying disclosure statements as opinion work product...en®urage
relators to include everything that might help the government ini@vad) the case . ).

Were the Court to agree with Defendant and find waiver under these circumstances,
defendant would be encouraged deeksummary judgment on the publiisclosure barand
then—so long as a relat@rguedthatthe originalsour@ exception appliedwould immediately
gain access to thentiredisclosure statement in discovery, whether iblmBnarywork product or
opinion work product. The Court does r@lieve Defendantemployed that strategyere, but
ruling that Relators’ waived any privilege by claiming origiealirce status to defeat summary

judgmentwould nonethelesallow for this style ofgamesmanshimoving forward. The Court
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concludes that Relators have not waived privilege by referencing the discltzgansentsvhen
opposing Defendant’s motion for summary judgment on the public-disclosute bar.

B. Commontinterest Doctrine

“Despite its name, the common interest privilege is neither common nor a privilege.
Instead, it is an extension of the attoradignt privilege and of the workroduct doctrine.Ferko,
219 F.R.D.at 401 While Defendant is correct théte commorninterest doctrine itsel€annot
provide an independent basis for protectiRglators’ disclosure statementsany courts—
including this one-have held that relators do not waive gmg-existingprivilege by filing their
disclosure statements with the Governmedtwen 2015 WL 4609742, at *3United Statesex
rel. Purcell v. MWI Corp, 209 F.R.D. 21, 2&7 (D.D.C. 2002){nited Statesv. MedicaRents
Co, No. CIV.A. 4.00CV-483-Y, 2002 WL 1483085, at *2 (N.D. Tex. June 21, 2002). So too
here. Relators did not waive woiroduct protection by providing their disclosure statements
the Government.

CONCLUSION
It is thereforeORDERED that Defendant JPMorgan Chase’s Motion to Cemihe

Production of Relatordisclosure Statemen(Bkt. #169) is herebiPENIED.

4 Defendantalso arguesthat Relators waived privilege because they did not respond to two of its arguments in
Relators’ initial respores(Dkt. #185 at pp. +2). Specifically, Defendant claims thRelators did not respond to
Defendant’s originabource argument @0 Defendant’'s argument th@elators used the statements as a swiirdt,

the Court is unconvinced Relators failed to respondédendant’soriginatsource argument because Relators
emphasized in their response that the information they provided in interrogatopiesitidas, and other materials
obviated any substantial need Defendant had. Second, Defendant pnoviodss law for its assertion that a party
can entirely waive worproduct protection because it failed to respond to a specijfiement—despite generally
claiming privilege on similar grounds.

The Court also notes the importance of work produttieéadversarial systentee Hickman v. Taylp829 U.S. 495,
510-11 (1947);see also S. Ry. Co. v. Lanha#03 F.2d 119, 126 (5th Cir. 1968) (“Ttverk productexception is
based on thpublic policy of preserving the independence of lawyers through the avoidance of unwarrantgdnntr
into their private files and mental processes.”). And as stated abovesdiscstatements deserve protection in order
to encourage full communication between the Government and realtofis.d Tlwat Relatorsvaived privilege by not
addresing a certairsubargument—despite Relatorslaiming workproduct protection on other grourdsalues
form over substance atglcontrary to the policy of generally protecting work product.
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SIGNED this 17th day of June, 2020.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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