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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION
KEVIN ROBERT WRIGHT,
Plaintiff, CIVIL ACTION NO. 4:16CV-00616CAN
V.

COMMISSIONER, SSA,

w W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff brings this appeal under 42 U.S.C. § 405(g) for judicial review of thedazadion
of the Commissioner of Social Security (“Commissioner”) denyiisgclaim for Supplemental
Security Income benefi{®kt 1]. After reviewing the Briefs submitted by the Parties, as well as
the evidence contained in the Administrative Record, the Court finds that the Camnerissi
decision should bBBREMANDED.

BACKGROUND

PROCEDURAL HISTORY OF THE CASE

On October 24 2013, Kevin Robert Wrigh{*Plaintiff”) filed his application for
Supplemental Security Incom@SSr’) under Title XVI of the Social Security Act (“Act”)
[TR 135-4]. Plaintiff's alleged onset date was October 22, 20[R 51-52]. Plaintiff's
application was initially denied by notice dlovember26, 2013, and again upon reconsideration
onFebruary 11, 2014After which Plaintiff requested a hearing beforedgministative law judge
(“ALJ”) [TR 18, 82, 102]. The ALJ conducted a hearing@ecemberll, 2014 (“Hearing”), and

heard testimony from Plaintiff and Vocational Expelithael Gartman“{YE”) [TR 31, 33-51,

! Plaintiff initially alleged an onset ¢k of January 1, 2011 and later amended the onset date to October 22, 2013
[TR 20, 5152].
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53-57] Plaintiff was represented by counsel at Heafirg 18, 33]. OnJanuary28, 2015, the
ALJ issued his decision denying benefits, and found Plaintiff not disabled at stepf five
prescribe segential evaluation process [TR-28]. Plaintiff requested that the Appeals Council
review the ALJ’s decision, and on June 24, 2016, the Appeals Council denied Plaeifiest
for review, making the decision of the ALJ the final decision of the CommissioRet,[T4-15].

On August 17, 2016 Plaintiff filed his Complaint with the Court [Dkt. 1]. On
DecembeR,2016, the Administrative Record was received from tBecial Security
Administration (“SSA”) [Dkt. 10]. On December 5, 201éhis case was assigned to the
undersigned by consent of all Parties for further proceedings and entrggofignt [Dkt. 18
Plaintiff filed hisBrief on January 2, 2017 [Dkt. 14]. "March 3, 2017 the Commissioner filed
its Brief in Support of the Commissioner’s Decision [Dkt].1&n March 13, 2017, Plaintiff filed
his Response to Commissioner’s Brief [Dkt. 17].
1. STATEMENT OF RELEVANT FACTS

1. Age, Education, and Workxperience

Plaintiff was born on February 28, 1965, making him faightyears old at théme of
his application dat¢and classified at all relevant times as a “younger pers¢nR 135]; see
20C.F.R. 8416.%3(c). Plaintiff's alleged onselfate is October 22013 [TR 18, %]. Plaintiff
has an eleventh grade education [TR 3&plaintiff has pat relevant work experience in

landscaping [TR 35].

2 After the ALJ’s decision, on February 28, 20PHaintiff's classification changei a “person closely approaching
advanced ageé [TR 13§.
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2. Relevant Medical Record Evidence
a. Treating Physician-Dr. Zeitman

On September 12, 201®Jaintiff’'s primary care physician, Dr. Henry Zeitman, M.D.
(“Dr. Zeitman”), completed a medical source statement regarditantiff's work-related
limitations [TR 706-0§. Dr. Zeitman reported that, due to chronic pain, chronitcpeatitis,
weakness, and dyspndlaintiff was capable of sitting for two hours, standing/walking for one
hour, and would need to recline for five hours oua dypical eighthour workday [TR706-08].
Dr. Zeitmanreported thaPlaintiff could lift up to twenty poundsut was limited by moderate
pain such that he would remain td&k over fifteen minutes per hour [TR 70B8]. Dr. Zeitman
added thaPlaintiff would frequently need unscheduled rest breaks and would probably miss work
four or more daya month due to his pain and/or other symptoms [TR 708].

b. Examining Source -Br. Ryser

At therequesbf the Stateagencyreviewing his disability application Plaintiff underwent
a May 8, 2013psychologicakxaminatiorby Dr. ChristinaRyser,Ph.D.(“Dr. Ryser”) [TR 217-
18]. Dr. Ryser observedhat Plaintiff appearedo provideanaccurateassessmertf his history
and present functioning [TR 218]. Specifically, Plaintiff endorsedsubstantialsymptomsof
depression, includinglecreasedleep,low energy,and difficulty concentratingand he also
describedpanic attacksn responseo socialsituationd TR 218-19]. In termsof memory,Plaintiff
wasableto repeatthreewordsfrom immediatememory but recalledonly oneof threewordsfor
recentmemoryandwas unableto providethetwo forgottenwordsdespiteprompting TR 223].
Plaintiff could countbackwardby 2s, “although he performed this task extremely slowly”
[TR 223]. Dr. Ryser observedthat Plaintiff appearedto have somedifficulties with tasks

involving attentionand concentratignas evidencedby being unablgo correctlyanswersome
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thingsandtakingmore timethanexpectedo do yetotherthings(requiringsomepauses)[TR 219-
20]. Dr. Ryser diagnosedPlaintiff with major depressive disordgranicdisorder,andassigneda
global assessmertf functioningscoreof 48 [TR 223]. She reportedthat Plaintiff had“deficits
with memory,particularshorttermmemory”andwould likely havedifficulty with understanding
and remembering;'especiallyfor a sustainedperiodof time” [TR 224]. Dr. Rysernotedthat
Plaintiff's mentalémotional symptoms appearedto substantially impact his occupational
functioning dueo his difficulty stayingfocusedor keepingup with duties requiredof manyjobs
[TR 224. Additionally, sheaddedhatPlaintiff mayhaveevenmoredifficulty with attendingand
concentratingvhenhe mustfocusfor extendegeriodsof time or is multitaskingor experiencing
anincreasen symptoms [TR220].
C. State AgencyConsultants—Drs. Reid andYu

On November 21, 201%tateagencyconsultanRandalReid, M.D. (“Dr. Reid”) assisted
in aninitial-levelagencydeterminatiorof Plaintiff's medicalconditionsand functionallimitations
[TR 61-69. Accordingto Dr. Reid, Plaintiff's affective disorder wasnon-severeand produced
only“mild” limitationsin activitiesof daily living, maintainingsocialfunctioning,andmaintaining
concentrationpersistencepr pace [TR 64]. On February5, 2014, another Statagency
consultantSanSan Yy M.D. (“Dr. Yu”) conducted aimilar review that likewise agreed with
Dr. Reids assssmerft[TR 71-81, 74.

3. Hearing Testimony

a. Plaintiff's Testimony
At Hearing, Plaintiff testified about his functional limitations. Specific to his mental

impairments, Plaintiff testified that he found it very difficult to concentrateragdlarlycooked

3 Dr. Robert Gilliland, M.D. also participated in this revifliR 65.
4 Dr. Don Marler, Ph.D. also participated in this revieMR[77).
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microwavable meals because he could not concentrate long enough to use a rec3g¢ [TR
Plaintiff also testified that his pain, stemming primarily from his pancreatitis, alsaredgas
ability to concentrate [TR 39]. Plaintiff testified that due to this inability taceatratehe could
not watch a movie in one sitting [TR 39].
b. Vocational Exrt Testimony

At Hearing, he ALJ asked the VE to describe Plaintiff's work history, and the VE
responded that Plainti§f pastskill level as a landscapevaslight, SVP 8[TR 52]. The ALJ then
asked the VE

to assume that a person[@laintiff’'s] age, education, and work experience could
lift 20 pounds occasionally and 10 pounds frequently, stand and/or walk four hours
out of an eightiour work day. Sit six out of eight hours, and that would be the
only restrictions that he had. Would he be able to perform his past relevant work?

[TR 5354]. The VE responded that this hypothetical individual could not perform his past relevant
work as a landscapebput that he could perform other jobs in the local aational economy

[TR 54]. These jobs included working as a ticket seller, mail clerk, and office hER&#]. The

ALJ then asked the VE another hypothetical:

Let's assume as of [September 12, 2013], a person of his age, education, and work
experience could sit a total of two hours, stand and walk a total of one hour, and lie
down and recline [and] would be required five hours of a work day. He could sit
for 20 minutes at a time without needing to change position, stand for 10 minutes
at a time without needing to change position, and this is due to weakness and
dyspnedrom his cardiovascular disease, and he’s limited due to chronic pain and
chronic pancreatitis. He needs to alternate between sitting and standingeas need
at will. And he would also have to walk off the task to address his pain. And he
would need to leave the task, whether he was standing or sitting, at least 60 minutes.
He couldfrequently lift up to 11 to 20 pounds, or 20 pounds, and due to wéh,
respect to concentrating on a task, he would be off task over 15 minutes per hour
He would need frequent unscheduled rest breaks during the day. Would he able to
perform his past work or any other type of work?

[TR 56] (emphasis added). The VE responded that no work would be available for this

hypothetical person [TR 56].
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1. FINDINGSOF THE ALJ

1. Sequential Evaluation Process

Pursuant to the statutory provisions governing disability determinations, the Coomais
has promulgated regulations that establish adte@ process to determine whether a claimant
suffers from a disability. 20 C.F.R. § 404.1520. First, a claimant who is engaged imalbsta
gainful employment at the time of his disability claim is not disabledC.E(R. § 404.1520(b).
Second, the claimant is not disabled if his alleged impairment is not sevli@jtvzionsideration
of his residual functional capacity (“RFC”), age, education, or work experie2€eC.F.R.
§404.1520(c). Third, if the alleged impairment is severe, the claimant is causdisabled if
his impairment corresponds to a listed impairment in 20 C.F.R., Part 404, SubpartijiAfpe
20 C.F.R. 8404.1520(d). Fourth, a claimant with a severe impairment that does not correspond to
a listed impairment is not considered to be disabled if he is capable of performpashivork.
20 C.F.R. 8 404.1520(e). Finally, a claimant who cannot return to his past work is not disabled if
he has the RFC to engage in work available in the national economy. 20 C.F.R. § 404.1520(f).
Under the first four steps of the analysis, the burden lies with the claimant todisakéity and
at the lasstep the burden shifts to the Commissiohaggett v. Chatel67 F.3d 558, 564 (5tGir.
1995). If at any step the Commissioner finds that the claimant is or is not dishbléatjuiry
terminates.Id.

2. ALJ’s Disability Determination

After hearing testimony and conducting a review of the facts of Pfantdse, the ALJ
made the following sequential evaluation. At step one, the ALJ found that Plaimtifidia
engaged in substantial gainful activity since October 22, 2bi&3allegd disability onset date

[TR 20]. At step two, the ALJ determined that Plaintiffd the severe impairments of pancreatitis,
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diabetes mellitus, coronary artery disease, hypertension, and gastroesopdifigealisease
[TR 20-23. At step three, the ALJ found that these impairments, singly or in combination, did
not satisfy the requirements for a presumptive finding of disability under tHdR&2. At step
four, the ALJ found Plaintiff had thRFCto perform “a restrictedange of light work.”[TR 22-
26]. Specifically, the ALJ found Plaintiff could lift and carry twenty pounds ocnafly and ten
pounds frequently, stand or walk four hours in an efighir workday, and sit six hours in an eight
hour workday [TR 22]. Continuing the step four analythe ALJ then determined that Plaintiff
was unable to perform any of his past relevant Wok 26]. At stepfive, based on Plaintiff's
age, education, work experien€;:-C, and the testimony of a vocational expert, the ALJ found
there were jobs existing in significant numbers in the national economy thatifPlzould
perform, such ascket seller, mail clerkandoffice helper [TR 267]. Thus, the ALJ concluded
Plaintiff was not disabled from October 22, 2013 until the date of the ALJ’s decision [TR 27].
STANDARD OF REVIEW

In an appeal under § 405(g), this Court must review the Commissioner’s decision to
determine whether there is substantial evidence in the recordoorstie Commissioner’s factual
findings and whether the Commissioner applied the proper legal standards in egatbati
evidence.Greenspan v. Shalal&8 F.3d 232, 236 (5th Cir. 1994); 42 U.S.C. § 405(g). Substantial
evidence is such relevant evidence as a reasonable mind might accept as adequate ® support
conclusionCook v. Heckler750 F.2d 391, 392 (5th Cir. 19839pnes v. Heckler702 F.2d 616,
620 (5th Cir. 1983). This Court cannot reweigh the evidence or substitute its judgment for that of
the Commissioner.Bowling v. Shalala36 F.3d 431, 434 (5th Cir. 1995). Additionally, any
conflicts in the evidence, including the medical evidence, are resolved by thendi fhe

reviewing court.Carry v. Heckler 750 F.2d 479, 484 (5th Cir. 1985).
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The legal standard for determining disability under Titles Il and XVI of thasAwhether
the claimant is unable to perform substantial gainful activity for at least twelviasnoecause of
a medically determinable impairment. 42 U.S.C. 88 423(d)2d(a%3)(A); see alsoCook
750F.2d at 393. “Substantial gainful activity” is determined by a$itep sequential evaluation
process, as described akov20 C.F.R. § 404.1520(a)(4).

ANALYSIS

Plaintiff contends that the ALJ erred by failing to exphaimatweight, if any, he gave to
Dr. Ryser’s opinion andurther that substantial evidence does not support the Bégause no
physician endorsed the limitatiotitee ALJ found applicable to Plaintiff [Dkt. 14 at 10, 14]. The
Court evaluates these argumentsurn.

1. TheALJ Erred in Failing to Weighand/or Addresghe LimitationsFound in Dr. Ryser’s
Opinion

The ALJ as factfinder has the sole responsibility forweighing the evidenceand may
choosewhichever physician’s diagnosis is most supported by the recokélusev. Sullivan
925 F.2d 785790 (5th Cir. 1991) (citin@radley v. Bowem809 F.2d 1054, 1057 (5th Cir. 1987)).
The task of weighing the evidence is the province of the AlChamblissy. Massanarj
269 F.3d520, 523 (5th Cir. 2001). Indeed, the relative weight to be givepi¢ices of evidence
is within the ALJ’s discretion.ld. However, the ALJ “may not substitute [his] opinion for the
opinion of a treating physician whose testimony is uncontrovert&gatesv. Comm’r of Soc.
Sec. Admin.,No. 3:0:CV-2483K, 2003 U.S. Dist. LEXIS 23165, at *24 (N.Dex.
Dec.12,2003) (citingScott v. Heckler770 F.2d 482, 485 (5th Cir. 1985)).

Moreover, when an ALJ’s decision is not fully favorablde ALJ's “[n]otice of the
determination or decision must contain specific reasons for thehivgigen to the treating

sources medical opinion, supported by the evidence in the case record, and must be sufficiently
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specific to make clear to asybsequent reviewers the weight the adjudicgave to the treating
sources medical opinion and the reasons for that weig’tSR 962p, 1996 WL 374188, at *1,

5. Thus,the notice of determination must contain an explanation, albeit brief, of the weight giv
to the treating source’s medical opinion. SSR 96-2p.

The regulations make clear that opinions by examining physicians must be gimilarl
considered; antfundamentally, [tlhe ALJ cannot reject a medical opinion withexplanatior?
Kneeland v. BerryhiJl850 F.3d 749, 760 (5th Cir. 2017T.he Social Securitpdministration
vows to evaluate“every medical opinion weeceive” and ‘will always considerthe medical
opinions in your case record . . ..” 20 C.F.R. § 416.92(0)b(2015).

In the present case, the ALJ neglecte@tenmentionDr. Ryser’s opinion, much less
assign any weight to it. Moreover, the Aldentified no medical evidencecontroverting
Dr. Rysefs limitationsin his decision. In pertinent part, Dr. Ryser opindbat:

[Plaintiff] appeared to have deficits with memory, particularly stesrh memory.

Based upon these observations, in addition to his current levels of depressive and

anxiety symptoms (including anhedonia, decreased energy,femtithgs of

frustration at his perceived deficits), it appears possible that the claimastdras

more difficulty with attending and concentrating when he must focus for extended

period of time, when he must mutisk, or when he is experiencing evenatge

symptom severity (e.g., a fellown panic attack). During such instances, the

claimant may have trouble finishing tasks altogether. He is likely to have Htfficu

managing detailed or complex instructions, as well as understanding and
rememberingat times, and especially for a sustained time period.
[TR 220]. Dr. Ryser’s evaluatiosupportsa finding that Plaintifhasdifficulty in concentrating.
The ALJ’s failure tanention or in any way address Dr. Ryser’s uncontroverted opinion was error.
SeeOsborn v. Berryhill 3:16CV-44-B-BN, 2017 WL 2312910at *8 (N.D.Tex.May 11, 2017)
(finding that the ALJ’s failure to assign weight to Dr. Ryser’s uncontrovertedaopivas error);

Wilkerson v. Berryhill 3:216CV-851BN, 2017 WL 1091601, at *6 (N.D. Tex. Mar. 23, 2017)

(“Regardless, the ALJ’s failure to discyfise examining psywlogist’'s] onclusions concerning

MEMORANDUM OPINION AND ORDER — Paged



[plaintiff’'s] work limitations is an error of law in and of its&)f. Kneeland 850 F.3d a760(“In
addition to the rules surrounding treating physicians, the regulations makeategsinions from
examining physicias must be consideréyl

Commissioner does not argue, and thereby concedes the falldre constitutes error;
however, Commissionesubmits thasucherror was harmleg®kt. 15 at 5](“although the ALJ
did notexplicitly state the weight thidne assigned Dr. Ryser . . Plantiff can demonstrate no
prejudice?).
2. The ALJ’s Error in Failing to Address Dr. Ryser’s Opinion Warrants Remand

In arguing that the ALJ’s error was not prejudicial, Commissiangneghat Dr. Ryser’s
report does “not suggest tHakaintiff is unable to work based on his mental problems” and thus
the ALJ's RFC assessment was supported by substantial evidence [Dkt. 1. atile
Dr. Ryser did nospecificallyopine that Plaintiff's difficulty in concentration would render him
unable to workpr. Ryser did reporthat Plaintiff's memory deficits were legitimatbat hewould
have difficulty “with attending and concentrating when he must focus for extendedsef
time,” and he may be able to return to woylandthat her prognosis for Plaintiff was “guarded”
[TR 21920, 224]. Moreover, in response to the ALJ’s second hypothetibadh incorporated a
limitation with respecto concentrationthe VEopinedthatPlaintiff would not be able to work, if
“with respect to concentrating on a task, he would be off task over 15 minutes g 66].
The ALJ could have reached a different outcome h&ee Osborn2017 WL 2312910, at *8
(finding the ALJ’s failure taaccount forDr. Ryser’'sexamination prejudicially affected plaintiff’s
RFC);Wilkerson 2017 WL 1091601, at *7* The mere possibility that the ALJ may have properly
considered[the examining psychologist’'s] findings does not make the failure to explain

harmless); Nicaragua v. ColvinNo. 3:12CV-2109, 2013 WL 4647698, at *6(N.D. Tex. Aug.
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29, 2013) (remanding where ALJ failed to explain what weight he gave to examimgigian’s
opinion, which conflicted with ALJ findingsBingleton v. AstryeNo. 3:11-CV-2332, 2013 WL
460066, at *36 (N.D. Tex. Feb. 7, 2013) (remanding where ALJ failed to explain weight given to
examining physician) compare withChadwick v. Colvin 4:15CV-00129CAN, 2016 WL
3855258, at *8 (E.D. Tex. July 14, 2016plding that ALJ’s failure to weigh psychologist’s report
was harmless because the report did not express an opinion concerning plaiotikitelated
limitations and the ALJ discussede report extensively).Commissioner’'s agimpts to argue
otherwise are unavailing. Principally, Commissioner arguescthat evidencean the record
supports the ALJ's RFC assessment, includitigintiff's daily activities which belied the
limitations Dr. Ryser espoused and the opinions of Desd &d Yu [Dkt. 15 at 57]. However,
the ALJ did not put forth these explanations in his Determinatiohnever claimed this evidence
outweighedor contradicted Dr. RysemMNewton v. Apfel209F.3d 448, 455 (5tkeir. 2000) (“The
ALJ’'s decision must stand or fall with the reasons set forth in the ALJ'si@®gis The
Commissioner’s decision must bemanded®
CONCLUSION

For the foregoing reasons, the Court finds that the decision to deny disabilifjysbne

Plaintiff is REMANDED to the Commissioner for further deliberation in accordance with this

decision.

SIGNED this 23rd day of March, 2018.

(>

Christine A. Nowak
UNITED STATES MAGISTRATE JUDGE

5> Having decided that remand is necessary in this case, the Court does not reaciaitiiag issues.
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