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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

THE CLEMENT GROUP, LLC, 8§
8§
V. 8
8§
ETD SERVICES, LLCd/b/aTHE DAVITZ  § Civil Action No. 4:16€V-00773
GROUP; E. EARL DAVIS, II; TARA § Judge Mazzant
DAVIS, 8§
v 8§
' 8§
8§

BILL'S BOOKKEEPING SERVICE, LLC

MEMORANDUM OPINION AND ORDER

Pending before the Coums Bill's Bookkeeping Services, LLC’s (“BBS”) Motion for
Summary Judgment (Dkt. #49)he Clement Group, LLC’s (Clement) Motion for Summary
Judgment Against Defendants’ Counterclaims (Dkt. #5@ments Motion for Partial Summary
Judgment on Clement’s Claims (Dkt. #55), and ETD Services, LLC d/b/a The Davitz Group
(“ETD”) and E. Earl Davis, II'“Davis”) Motion to Withdraw Certain Admissions (Dkt. #52)
Having reviewed the relevant pleadings and motions, the Court findBB&tand Clemens
Partial Motion for Summary Judgment should be grar@éeiment’'s Motion Against Defendants’
Counterclaims should be granted in part, and ETD and Davis’s motion sieod&hied

BACKGROUND

The United States Small Business Association (“SBA”) created a MentiggérBrogram
(“Mentor Program”)to “encourage approved mentors to provide various forms of business
development assistance to protégé firm$3 C.F.R. 124.520Clement was a mentor approved
by the SBA.OnMay 3, 2013,Clement agreed to partner with ETD as a part of the Mentordhrogr
to bid on federal contracts. On October 16, 2013, Clement andf&fi2d the Davitz joint

venture and on May 30, 2014, Clement and ETD formed the BTG joint venture.BBS began

Dockets.Justia.com


https://dockets.justia.com/docket/texas/txedce/4:2016cv00773/171839/
https://docs.justia.com/cases/federal/district-courts/texas/txedce/4:2016cv00773/171839/58/
https://dockets.justia.com/

providing bookkeeping ang&dministrativeservices t&ETD and the two joint venturegarting in
2013.

On July 17, 2014, Clement and EHdtered into a Joint Venture Agreement (“JVAG) t
dictate the terms by which the ETECG joint venture would operat@ order to bid for a
construction contract at Fort Lee, Virginia. The SBA approved the JEAD and Clement
entered into three addenda to #WA to expand their construction services to more districts. The
SBA approved each addend&ccording to the terms of the JVA, Daviegsole member of ETD,
would be the project manager, ETD would be tenagingmemberhandling the dayo-day
operationsand Clement would be the consulting project manager and pnoxidagemenrand
technicalassistance

Upon entering the agreement with ETD in May 2013, Clement learned that ETD had
significant negative equityAs a result, Clement began loaning and advancing money to ETD
Clement also suggested ETD enter into an overhead cost sharing programewignt®d other
teaming partnerstife “Pooling Agreement”), which ETD agreed to enter. The business
relationship was beneficial for both parties &¥D’s debt began to diministHowever, h 2015,
Davis began demanding cash distribusimom ETD’s operations in the joint ventures. In April
2015, Davis made a specific requasBBS for a distribution of $150,0000to use as a down
payment for a personal home. In December 2015, Davis discussed hidalpsireghase a new
family home with Clemenand Davis mentionedhat heneeded a loan from the joint ventures.
Both BBS and Clement explained to Davis, on multgieasionsthat he could not receive any
distributionsyet because ETRtill had a negative equity.

In January 2016, after being denied a loan and a distribution from BBS and Clemesit, Davi

wrongfully withdrew $300,0000 from the joint venture bank acaatu Davis had the ability to



withdraw the amount on his owwithout approvalfrom Clementbecause he seip the joint
venture bank account to only require his signature for withdrawals, in violation of fhe QW
February 18 2016, the parties enteredito a settlement ggeement regding the wrongful
withdrawal (he* Settlement Agreement”)According to the terms of the Settlement Agreement
Clement allowed ETDo retain $150,000.00advanced “as a full and final payment for the
anticipated futureeaned profits from the joint venture operations and/or related operations on
project where [Clement] is providing the bonding.” (Dkt. #54, Exhibit V at p. 1). The Setttem
Agreement also provided that $50,0@0@would serve as an advanceloé“full and final payment

for all ETD overhead costs from the joint venture operations and/or related operationots proj
where [Clementis providing the bonding.” (Dkt. #54, Exhibit V at p. 1). Finally, the Settlement
Agreement determineithat the remaining $5000.00that Davis withdrew would b%n interest
bearing loan.” (Dkt. #54, Exhibit V at p. 1EDT and Clement entered into a separate agreement
to memorializehe terms othe loan(“the Note”) (Dkt. #54, Exhibit W).The parties agreed that
the Settlement Agreement woultsa be a release of the claims f[alebt/equity matters go away
and everyone is back to zero and we each walk away clean, other than the[¥5],@a0. . . .”

(Dkt. #54, Exhibit V at p. 1). To ensure the completion efjthint ventures ongoing projects,

the SettlemenAgreement stated that Clement would enter into subcontracts withiriheenture

to relieve administrative burden on ETD (Dkt. #54, Exhibit V at p. 1).

After the parties signed the Settlement Agreem®Batvis made another unauthorized
withdrawal in April 2016 allegedlyfor taxes. Upon investigation, the parties discovered that it
was for ETD’s taxes, separate and apart from its involvement in the joint veQur&lay 16,
2016, Davis did in fact purchase a family home for $5100@0urther on June 20, 201Bavis

withdrew all remaining funds in the ETDCG joint venture account, totaling $2,063,691\8ith



“Distribution per JVA” written on the memo lineDavis sent Clement a check for $999,204.0
claiming that this was Clement’'s share of the joint venture profits; howevemitiievgnture
projects were still ongoing and the profits for each padyenot yet determinableAt this point,
Clement and ETD agreed to open a new joint venture bank adootmmplete the joint venture
projects which required two signates before withdrawals were made (“the Macrum Account”).
Clement deposited the $999,204.00 into the Macrum Account and ETD returned $373,316.35 of
the amount it withdrew into the Macrum Account.

On July 5, 2016, Davis terminated five subcontracts between theTEI®Djoint venture
and Clement, without discussing the termination with Clemefhe ETDTCG joint venture
began to default on its commitments to the Government and was asked to cure theClefagint
and ETD responded to ti@overnmentand ETD promised, among other things, that it would
return all funds. ETD has yet to return the funds and stopped making payments on the Note.

Based on this set of facts, Clement sued Defendants ETD, Davis, and Tara Davis on
October 7, 2016@sserting causes of action for breach of contract, breach of fiduciary duty,
defamation, conversionnjust enrichmengnd frawl (Dkt. #1). Defendants responded to the suit,
assertedcounteclaims against Clemenand added a thirgarty complaint against BB&n
December 52016 (Dkt. #3). Defendants amended their answWiekt. #10) and then filed their
SecondAmendedOriginal Answer, Affirmative Defenses and Count@omplaint on July 24,
2017 (Dkt. #44) To briefly summarize DefendantsllegationsDefendants assetiat BBS and
Clement falsely represented that in order to obtain any loan from Clemeritatidy enter the
Pooling Agreement. Defendants maintain thiatough this Pooling Agreeme®BS and Clement

were able to manipulate overhead costs and move funds around to benefit BBS and Clement.

I TheCourt uses the facts as set out in Clement and BBS’s motiosisifonary judgment because the Court presumes
that Defendants do not contest the facts as they are set out in thespastiodill be further discussed.
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Defendantsfurther allege that they cancelled the subcontréetween thgoint ventures and
Clementbecause Clement deni@kfendantsaaccess tdhe booksand receipts needed to verify
amounts owed to Clement under the subcontract. Defendant sued BBS for common law fraud,
unjust enrichment, and statutory fraud in violatiortted Texas Deceptive Trade Practices Act
(“DTPA"). Defendants sue@lementfor breach of contract, breach of fiduciary dutgmmon
law fraud, unjust enrichment, and statutory fraud in violation oDfRA.
On October 10, 2017, BBS filed its motion for summary judgment (Dkt. &#®}lement
filed its motion for summary judgment against Defendants’ counterclaims (Dkt. R&¥ponses
to thesemotions weredue on October 24, 201BeelocAL RULE CV-7(e)? Defendants did not
file responseby October 24, 2017. In fact, as of the date of this Order, Defendants have not filed
responseso the motios. Because Defendants did not fitesponseso the motios, the Court
presumes that Defendants da wontrovert the facts set out by BB®d Gementand has no
evidence to offer in opposition to the motidnocaL RuLe CV-7(d) (“ A party’s failure to oppose
a motion inthe manner prescribed herein creates a presumption that the party does not tontrover
the facts set out by thmovant and has no evidence to offer in opposition to the motion.”).
Additionally, on October 11, 2017, Clement filed a mofionpartial summary judgment
(Dkt. #55). A response to this motion was due on October 25, 28&8.ocAL RULE CV-7(e)3
Defendants did not file a response by October 25, 2017. In fact, as of the date afiénis O
Defendants have not filed a response to the motion. Because Defendants did natdidesereo

the motion, the Court presumes that Defendants tloamiovert the facts set out by Clement and

2The current version of the Local Relgives a party responding to a motion for summary judgment tvoeety
days to respond; however, the Court uses the Local Rules in effect atdattb@gimotion was filedvhich gives a
party responding to a motion for summary judgment fourteen daysptone:s

3 The current version of the Local Rules gives a party responding to ennfimtisummary judgment twengne
days to respond; however, the Court uses the Local Rules in effect atattbgimotion was filedvhich gives a
party responding to a motion for summary judgment fourteen days to respond
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has no evidence to offer in opposition to the motibocAL RuLE CV-7(d) (“A party’s failure to
oppose a motion ithe manner prescribed herein creates a presumption that the party does not
controvert the facts setibby movant and has no evidence to offer in opposition to the motion.”).
LEGAL STANDARD

The purpose of summary judgment is to isolate and dispose of factually unsupported claim
or defensesCelotex Corp. v. Catretd77 U.S. 317, 3224 (1986). Summary judgment is proper
under Rule 56(a) of the Federal Rules of Civil Procedure “if the movant shows thaisthere
genuine dispute as to any material fact and the movant is entitled to judgment as afr@attér
FeD. R.Civ. P.56(a). A dispute about a material fact is genuine when “the evidence ithatich
a reasonable jury could return a verdict for the nonmoving paftlyderson v. Liberty Lobby Inc.
477 U.S. 242, 248 (1986). Substantive law identifies wfacts are materiald. The trial court
“must resolve all reasonable doubts in favor of the party opposing the motion for summary
judgment.” Casey Enters., In@. Am. Hardware Mut. Ins. Cd&55 F.2d 598, 602 (5th Cir. 1981).

The party seeking summpajudgment bears the initial burden of informing the court of its
motion and identifying “depositions, documents, electronically stored informaffagwits or
declarations, stipulations (including those made for purposes of the motion only), adsissi
interrogatory answers, or other materials” that demonstrate the abdeaogenuine issue of
material fact.FED. R.Civ.P.56(c)(1)(A);Celotex 477 U.S. at 323If the movant bears the burden
of proof on a claim or defense for which it is movinggommary judgment, it must come forward
with evidence that establishes “beyond peradveralliref the essential elements of the claim or
defense.” Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986). Where the nonmovant
bears the burden of proof, the movant may discharge the burden by showing that there ican abse

of evidence to support the nonmovant’'s ca€elotex 477 U.S. at 325yers v. Dall. Morning



News, Inc. 209 F.3d 419, 424 (5th Cir. 2000). Once the movant has carried its btirden,
nonmovant must “respond to the motion for summary judgment by setting forth particigar fa
indicating there is a genuine issue for triaByers 209 F.3d at 424 (citingnderson477 U.S. at
248-49). A nonmovant must present affirmative evidence to defeat a properly suppori@a moti
for summary judgment.Anderson 477 U.S. at 257. Mere denials of material facts, unsworn
allegations, or arguments and assertions in briefs al legmoranda will not suffice to carry this
burden. Rather, the Court requires “significant probative evidence” from the nonmovantigs dis
a request for summary judgmenh re Mun. Bond Reporting Antitrust Litigg72 F.2d 436, 440
(5th Cir. 1982) (goting Ferguson v. Nat’l Broad. Cp584 F.2d 111, 114 (5th Cir. 1978)). The
Court must consider all of the evidence but “refrain from making any cregidbdierminations or
weighing the evidence."Turner v. Baylor Richardson Med. CtA76 F.3d 337, 343 (5th Cir.
2007).

ANALYSIS

l. Clement’s Partial Motion for Summary Judgment on Clement’s Claims

Clement moves for partial summary judgment asking the Court to grant relieboeath
of contract claim or, in the alternative, its unjust enrichment c(@hkt. #55) Clement alleges
that Defendants have breached (#g JVA, (B) the Settlement Agreement, and (C) the Note.

“In Texas, the elements of a claim for breach of contract are: (1) a valid contaeebet
the plaintiff and the defendant, (2) performance or tender dbrpeance by the plaintiff,
(3) breach by the defendant, and (4) damage to the plaintiff as a result of the bfeadfdlo v.
Ocwen Loan Servicing, L.L. 3069 F. App’x 219, 220 (5th Cir. 2016) (quotibgwyers Title Ins.
Corp. v. Doubletree Partners, L.,P739 F.3d 848, 858 (5th Cir. 2014)Element maintains that

all four elements are met for all three contrattsoking to the motion and the evidence Clement



provided, there is no genuine issue of material fact regardiegedt’'s claim for breach of
contract.

Clement asks the Court to order Defendaatpay $741,171.49 into either the Macrum
Account or into the registry of the Court, based on the $50,000.00 that Davis withdrew dtlApril
2016, and the $1,064,487.84 tlizavis kept following the June 20, 20¥6thdrawal, less the
$373,31635 that ETD retuned into the Macrum AccouRurther, Clemerasks the Court to order
Defendants to pay Clement $56,170.83 owed under the Note. The Court finds that this amount is
supported by the evidence and the Court presumes that the Defendants have no evidence to offe
to contradict this amountSeeLocaL RuLE CV-7(d). Further, the Court finds the support for the
contention thaDefendantowe Clement $56,170.83. Such amounts will be incorporated into a
final judgment at the end of the case.

Il. BBS’s Motion

BBS moves for summary judgment on the three ddlmt Defendants asserted against
BBS: (1) fraud; (2) unjust enrichment; and (3) violations of the DTBRt. #49) The Courwill
address each claim.

1. Fraud

BBS argues that Defendants cannot prove fraud because it never made a representation
false or otherwise, to Defendants. B#i&ctsthe Court’s attention to Davis’s deposition, in which
he could not identifyany BBS representative that made a representagarding theonditions
of the loan or the Poolinggkeemen{Dkt. #49, Exhibit D at 258-257:15). Further, BBS argues
that the Defendants have not even offered any evidencarpegpresentation was, in facalse

(DKt. #49, Exhibit D at 257:4—15).



To prove fraud under Texas laiJf]he elements of fraud are a material misrepresentation,
which was false, and which was either known to be false when made or was asseadat wit
knowledge of its truthwhichwas intended to be acted upavhich was relied upon and which
caused injury.” SearsRoebuck & Co. v. Meadow877 S.W.2d 281, 282 (Tex. 199¢mphasis
in original) (quoting DeSantis v. Wackenhut Corg93 S.W.2d 670, 688 (Tex. 1990)After a
review of the evidenckeforethe Courtin a light most favorable to Defendants, the Court finds
that there is no evidence of a false representation mddiefémdants by BBS.

2. Unjust Enrichment

BBS avers that unjust enrichment is not a causeidn, but is only a theory of recoyer
or aremedy. Further, BBS maintains to recover under this theory of unjust emiddafendant
would need to prove fraud.

“Unjust enrichment is an equitable theory of recovery where a pargbibaised denefit
from another by fraud, duress or the taking of an undue advantage, and the receipt ohtfiise be
is not governed by a contractMason v. Mason2014 WL 199649, at *5 (Tex. App-Amarillo
Jan. 13, 2014, no pet.) (citimteldenfels Bros. nic. v City of Corpus Christi832 S.W.2d 39, 41
(Tex. 1992)Lone Star Steel Co. v. Scatb9 S.W.2d 144, 154 (Tex. AppTexarkana 1988, writ
denied)). As such,Defendantsvould need to prove that BBS has obtained a benefit by fraud
because thais the onlyallegation contained in theBecond Amended Answer, Affirmative
Defenses, and Count@ompliantthat could give rise to unjust enrichment as a remé&ahe (
generallyDkt. #44). The Court previously fourtidat there is no evidence of one of the essential
elementsof Defendants’ claim for fraud against BBR\s such, there is no evidence to support

recovery under a theory of unjust enrichment.



3. DTPA

BBS assertshat Defendantsannot recover underdDTPA because Defendants do not
qualify asa consumer and because the transaction was over $500,0BBS maintains that
these are exceptisrio recovery undeghe DTPA.

The DTPA states thafrflothing in this subchapter shall apply to a cause of action arising
from a transaction, a project, or a set of transactielaingto the same project, involving total
consideration by the consumer of more than $500,00p) other than a cause of actiowolving
a consumer’s residenceTeX. Bus. & CoM. CODEANN. 8 17.49(g). Theevidence demonstrates
that this is a transaction that is more than $500,008n@@loes not involve the purchase of a
residencé. Accordingly,Defendants are exemptédm asserting a DTPA claim in this case.

[1I. Clements Motion Against Defendants’ Counterclaims

Clement moves for summary judgment on Defendants’ counterclaims arguing
(1) Defendants are precluded from asserting their causes of action by theedottgord and
satisfaction and (2) that Defendants lack standing to sue under the (DKBA50). The Court
will address each argument.

1. Accord and Satisfaction

Clement argues thalhe Settlemenfgreement constitutes an accord and satisfaction for
all of Defendants’ causes of action. Clement continhastjhe gravamen dbdefendantsclaims
against Clement are threefold, alleging Clement: (1) manipulated the overbstadharing
expenses; (2) wrongfully retained joint venture profits that belonged to BfidD|3) used the
subcontracts between Clement and [tBavtiz joint venture] to misdirect additional funds to

Clement.” (Dkt. #50 at p. 1@itations omitted)). Clement maintains that “Defendants forfeited

4The Court need not address BBS’s argument that Defendants are noheonsinder the DTPA, because it finds
that, everif they are consumers, they are exempt.
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any claims as tanticipatedprofits and overhead expenses,” and “any other fees or costs that
Defendantsnight have disputed .. were knowingly waived when Gleent and ETD agreed to a
mutual release where ‘everyone is back to zero and we each walk away c(&kt. #50 at p.
19 (quotingDkt. #54, Exhibit Uat p. 1). Clement asserts that “[w]ith this release, any disputes
between the parties up until that point were reconciled.” (Dkt. #50 at p. 18).
The common law defense of accord and satisfattiests upon a contra@xpress
or implied, in which the parties agree to the discharge of an existing atntidmti
means of a lesser payment tendered and accepted.” The evidence must establish an
assent of the parties to an agreement that one party will givthaother pary
will accept something that is different from what each expected from the old
contract. In addition to consideration, there must be a meeting of the minds and an
unmistakable communication to the creditor that tender of the lesser sum is upon
the condition that acceptance will constitute satisfaction of the underlying
obligation. The satisfaction is the actual performance of the new agreement.
Ramos v. WaltersNo. 0216-00514€V, 2017 WL 2545095, at *3 (Tex. App-Houston [5t
Dist.] June 13, 2017, no pet)liquotingLopez v. Munoz, Hockema, & Reed, |.RP S.W.3d 857,
863 (Tex. 2000)fciting Jenkins v. Henry C. Beck Cd49 S.W.2d 454, 455 (Tex. 196@strow
v. United Bus. Machs, Inc982 S.W.2d 101, 104 (Tex. AppHouston[1stDist.] 1998, no pe}).
The defense of accord and satisfaction is not limited to breach of contract clagesd Texas
courts have held that “[c]laims arising out of the commission of a tort atieytary applicable
subjects for accord and satisfactionCase Funding Network.P. v. AngleDutch Petroleum
Intern., Inc, 264 S.W.3d 3849 (Tex. App—Houston [&t Dist.] 2007, pet. deniedjquoting
Marsalis v. Garre 391 S.W.2d 522, 525 (Tex. Civ. AppAsarillo 1965 writ ref'd n.r.e.)).
With no opposition and after a review of the evidence, the Court findshthatarties
enter@ into the Settlement Agreement, which provided “a sum of $150,000 as a full and final

payment for the anticipated futuearned profits from the joint venture operations and/or related

operations on projects where [Clement] is providing the bondi(i@kt. #54, Exhibit V at p. 1).
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This is a full satisfactiorof all Defendants’ claims for any anticipated profitsvould have
received from thgoint venture. Futher, the Settlement Agreement provides that, ETD retained
“a sum of $50,00000] as full and final payment for all ETD overhead costs from the joint venture
operations and/or relateaperationson projects where [Clement] is providing the bonding.
(Dkt. #54, Exhibit V at p. 1). This provides full satisfaction regardiefendantstlaims for any
overhead costs, including its claims for common law fraud regarding the Podnegrent,
because that is a complaint about overhead costs. FinallgetiementAgreementprovides
“[a]ll debt/equity matters go away and everyone is back to zero and we e&chwegl clean.”
(Dkt. #54, Exhibit V at p. 1.).This provides a release for any claims that Defendants may have
had at the time the Settlemeékgreement was signed éebruaryl8, 2016.

However, Clement fails to addreBgfendantsclaims that arose after the parties signed
the SettlementAgreementhat are not based on overhead cost sharing and pr8fuscifically,
Defendantsallege a breachfacontract arguing tha€lementfailed to provide: (1) fequested
scheduling information for projects beipgosecutedy the joint ventures;{2) “documentation
necessary to support the requests for payment to the-TEXBR joint venture” and
(3) “documentation necessary to support the requests for payment frosulboentractors
including withoutlimitation The Clement group, LLC, in its capacity as a subcontractor to the
Joint Venturé€. (Dkt. # 44 at p. 2324). According to Defendants Seco#dnended @ginal
Answer, Affirmative Defenses and Count@omplaint, these actions took place both before and
after the Settlement Agreemen{Dkt. #44 atpp. 19-20,23). The allegations pertaining to
Clement’'sconduct after theSettlementAgreement wouldnot be satised by the Settlement
Agreement.Without any other argumenfrom Clement these allegationsurvive Clement’'s

motion.
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2. DTPA

Similar to BBS, Clement argues that Defendants are not able to collect uadarRA
because they are exempted under the statute. The Court previously addBSseatgument,
and its analysis is equally applicable to Clement’'s argument. As such, thdiGadsitat there
is no genuine issue of material fact as to Defendafdsns on the DTPA.

V. ETD and Davis’s Motion to Withdraw Admissions

ETD and Davis asthe Court to set aside inadvertent deemed admissions. ETD and Davis
maintain that their counsel inadvertently set the due date on the calendar for aateoiittah the
actual due date, which was an honest mistake. ETD and Davis assert that thelgemate was
March 27, 2017, and they served their responses on April 25, 2017. ETD and Davis argue that
Clement is not prejudiced becausefendants have agreed é&xtend the discovergeriod and
have agreed to present Defendantgdtbow-up depositions. Clement responds that this does not
satisfy the tweprong st established by the Federal Rules of Civil Proceduremélit argues
that themerits of the case are not subserved in this case an@lémaént is prejudiced.

Pursuant to Federal Rule of Civil Procedure 36(a)(3), “[a] matter is admittessynlithin
30 days after being served, the party to whom the request is directed seéhegegiesting party
a written answer or objection addressed to the matter and singed by the ptatgttmrmey.”
When a “matter is admitted under this rule [it] is conclusively establishésss the court, on
motion, permits the admission to be withdrawn or amendegd. . Civ. P. 36(b). “[T]he court
may permit withdrawal or amendment if it would promote the presentation of the nights o
action and if the court is not persuaded that it would prejudice the requesting partgitaimrag

or defending the actions on the meritsEpFR. Civ. P. 36(b).
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ETD and Davis’s argument in support of the first element are conclusgogrsuasive
and belied by its lack of participation in the dispositive motions. To support thediretre, ETD
andDavis arguethat “[r]efusing to permit withdrawal of the deemed admissions would have the
practical effect of eliminating Defendants’ presentation of the merits of tle¢ c@d3kt. #52 at
p.15). This is the onlargumenthat ETD and Davis make in the “Legal Argument” section of
the motion. If the Court looks to the “Background Facts” section, it can find morenatipta
that Davis is looking to establish that he is not individually responsible for lbasbie took o
behalf of the entity, ETI2nd that “[m]any of the requests for admission directed to Davis seek
admissions that certain of his actpriaken individually, impose responsibility on the ETD
Services, LLC or alternatively, actions taken by Davis in his representzdpacity impose
responsibility on him individually.” (Dkt. #52 at p. 2Element asserts thttis does not preserve
Defendants’ ability to effectively present the merits of their case, bwrrtite focus is shielding
Davis from personal dibility for his wrongful withdrawals. Clement argues thddwing the
withdrawal of these admissions would be contradictory to the record and Defehdeataot
offered any evidence to support their motion.

“In making the first assessment, a court should consietherrefusing to permit
withdrawal or amendment would have the practical effect of eliminating &sgmiation of the
merits of the case, whether the admission is contrary to the record oésthevbetherthe
admission is no longer true because of chamgedmstancesand whether a party had neseh
honest error.” Powerhouse Prods., Inc. Widgery No. 4:07cv-071, 2008 WL 4331480, at *2
(E.D. Tex. Sept. 17, 20083iting Le v. Cheesecake Factory Rests.,INn. 06-20006, 2007 WL
715260, at *56 (5th Cir. Mar. 6, 200)). Here, the Court finds that ETD and Davis have not

submitted any support for their contention that the denial to withdraw admissions wouttidave
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practical effect of ethinating presentation on the merits. ETD and Davis have not shown that the
admissions are contrary to the recasfithe cas®r that the admissiaareno longer true because
of any changed circumstanceAs opposed to making an argument regarding thatsof the
case, ETD and Davis present an argument suggesting that the admissions mtrsirae/mvio
protect Davis from personal liability. However, Clement already fdepartial motion for
summary judgment on its claims and Defendants did not respond to the motion. Thsstheeate
presumption that Defendants have no evidence to contradict the evidence in theamabtii
Defendantsagreewith the facts as presented in the motiofhe Court found that there are
sufficient grounds to grar@lement’s motion As such, allowing the admission to be withdrawn
would not affect the presentation of the merits of the case, Defendamtdailure to engage in
thedispositivemotion practice of thease #Hected the presentation of the merits of thse.

Further, any possible prevention of a presentation on the merits is outwéighilee
prejudice to Clement. Clement on two occasions notified Defendants thatsgfenses to
admissios were late andefendants did not respond to these notices. Defendants waited until
August 9, 2017, over founonths after they missed their deadliless than two weeks before the
discovery deadlineand the morning of Davis’s depositiaio inform Clement of their intent to
withdraw and amend their respons&4.D and Davis waited even longer until filing their motion,
waiting until October 10, 2017, over smonthsafter they missed their deadlidess tharfour
months before the final pretrial conferenaegd after the close of the discovery period to ask the
Court to withdraw their admissionsSee Le2007 WL 715260, at *3 (citinggrach Banking &
Trust Co. v. Deutallis Corp, 120 F.R.D. 655, 65&%9(E.D.N.C. 1988)) (holding that courts may

consider “the diligence of the party seeking withdrawal and the adequaayeofeimaining for
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additional discovery before trial”)At this stage, Clemembhade tactical decisions in its case based
on these admissions and would now be prejudiced if the admissions were withdrawn.

Even if the Rule 36(b) requirements were satisfied in this case, which they atieenot
Court may use its discretion in granting a motion tthdvaw. FeD. R. Civ. P. 36(b). Based on
this set of facts and the Defendants delay in seeking to remedyntiséétke,the Court, in its
discretion, finds that the motion should be denied.

CONCLUSION

It is therefore ORDERED BBS’s Motion for Summary Judgment (Dkt. #49) is
GRANTED, Clement's Motion for Summary Judgment Against Defendants’ Counterclaims
(Dkt. #50) is GRANTED in part, and Clements’s Motion for Partial Summary Judgment on
Clement’s Claims (Dkt. #555 GRANTED and ETD and Davis Motion to Withdraw Certain
Admissions (Dkt. #52js DENIED.

It is further ORDERED that all of Defendants’ claims against BBS &rSMISSED
WITH PREJUDICE .

The Court will proceed on Clement’s claim for breach of fiduciduyy, defamation
conversion, and fraud and Defendants’ clainbi@ach of contract based on th#ure to provide

access to records after the Settlement Agreement.

SIGNED this 17th day of January, 2018.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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