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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

SHARON VIRGINIA LENORE NORDIN

Plaintiff,
V. CIVIL ACTION NO. 4:16-CV-00830CAN

COMMISSIONER OF SOCIAL SECURITY
ADMINISTRATION,

w W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER ON
MOTION FOR ATTORNEY FEESPURSUANT TO 42 U.S.C. § 406(b)

Pursuantto 42 U.S.C. § 406(Bpminick Bonino(*Movant”), counsel for PlaintifSharon
Virginia Lenore Nordin(“Plaintiff”), filed the instant Motion for Attorney Fees pursuant to
8§ 406(b) of the Social Security Act [D&t35; 36] The court having considered the pleadings,
the evidence submitted, and the applicable law, is of the opinionMtiteon should be
GRANTED, as seforth herein.

BACKGROUND

On October 31, 2016 Plaintiff initiated this suit, seeking judicial review of the
Commissiones decision denying herapplicatiors for disability insurancebenefits and
supplemental security income undétles Il and XVIof the Social Security Aqt'/Act”) [Dkt. 1].
On March 28 2017, the Court entered its Memorandum Opinion and Order, and fartiezed
Final Judgment, remanding the céasehe Commissiongor furtherproceedings [Dld. 26; 2T.
Pursuant to the Equal Access to Justice Act (“EAJA”), the court awarded Pitaihey’s fees
in the amount of §540.80[Dkt. 34]. On remandthe Commissioner renderedudly favorable
decisionon December 12, 201f®kt. 352 at 4. On May 28, 2019Movant filed the instant

Motion, seeking an award of attornsyees undei§ 406(b) of the Social Security Act in the
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amount of $16,099.50, representing twefite percent of the pastue benefitsawarded
[Dkts. 35; 36]. Plaintiff and Movant executed a contingency fee agreement, which provided
Movant was entitled to twentfjve percent of Plaintiffs pastue benefits[Dkt. 35-3]
TheCommissionefiled a Response& the Motion in which the Commissioner does not take a
position as to the reasonableness of the award requiestedstead points out the law pertaining
to the grant of such fees [Dkt. 38].
APPLICABLE LAW

42 U.S.C. 8 40@overns attornegfees fortherepresentation of clients claiming Social
Security disability benefits42 U.S.C. § 406 Under42 U.S.C. § 406(1§1)(A), an attorney
representing a successful claimanay be awardd by the court“a reasonable fee for such
representation, not in excess of 25 percent of the total of thdpasenefits to which the claimant
is entitled.”42 U.S.C. § 406(if1). The 25 percent of pasiue benefits represents only a ceiling
for fees, not an amouthat is automatically considered reasonatsksbrecht v. Barnhart, 535
U.S. at 807. The fee awarded is paid “out of, and not in additjieghe@mount of [the] pastue
benefits! 42 U.S.C. § 406(b)(1)Notably, aprevailing claimant may collect fees under both the
Social Security Act anthe Ejual Access to Justice Adiut the claimant’s attorney musefurd]
to the claimant the amount of the smaller fe€isbrecht v. Barnhart, 535 U.S. at 796.

Theultimate ssueis whether theequestedttorney’s fees are reasonabfiee Gisbrecht,
535 U.S. at 792Jeter v. Astrue, 622 F.3d 371, 371 (5th Cir. 20100 his decision lies within the

discretion of the courtGisbrecht, 535 U.S. at 793In making such determinations, t@esbrecht

L Under § 406(a), the Commissionertbé Social SecurityAdministrationawards fees for successful representations
at the administrative levelinder § 406(b), the court awards fees for successful representatioadisttitt court.
Gisbrecht v. Barnhart, 535 U.S. 789, 794 (2002). Attorneys can recover fees under both § 406(a) and €b) tsubj
limitations. 42 U.S.C. § 406. In the past, the aggregate of thevieede to a successful claimant under botb§(a)

and § 406(b) was cappedtaenty-five percent of the total pasiue benefitsCulbertson v. Berryhill, 139 SCt. 517,

522 (2019). However, recently @ulbertson, the United States Supreme Court held “the statute does not impose a
25% cap on aggregate fees” and fee awards under § 406(a) and § 406(b) comedrpaols of money.Td. at 519.



courtdetermined that “8 406(b) does not displace continteEnagreements as the primary means
by which fees are set for successfully representing Social Security betafitants in court. Id.
at 807. However, the court mustill act asan“independent chetko assure thdhe contingency
fee agreemenyields “reasonable” result$d; Brownv. Qullivan, 917 F.2d 189, 192 (5th Cir. 1990)
(finding it is the duty of the district court to determine a reasonable fee giveimdhmstances of
each particular case)lhe Supreme Court and théfth Circuit have provided a norexhaustive
list of factors to defrmine the reasonableness of fee awaratsudingbut not limited to (1) the
quality of the representation; (2) whether counsel was responsible for ddiayiirgation while
benefits accumulateduring the case; or (3) whether the award is a “witidfat counsel.See
Gisbrecht, 535 U.S. at 8Q8Jeter, 622 F.3d at 377 Courts are to give contingenége
relationships “primacy—recognizing thathis would in some instances result in an excessively
high fee award to an individuattorney.” Id. at 379 Movant bears the burden of establishing that
his fee request is reasonabf@isbrecht, 535 U.S. at 807.
ANALYSIS

Here,Movantis seeking an award ofl$,099.50.00n attorney’s feesinder § 406(b) for
the successful representatioh Plaintiff in federal cour{Dkt. 35]. Plaintiff's Notice of Award
advises that this represents twefite percent of pastiue benefits [Dkt. 38 (“We usually
withhold 25 percent of past due benefits in order to pay theeappilawyer's fee. We withheld

$16,099.50 from your past-due benefits in case we need to pay your [gwyer”

2 In determining whether counsel would be receiving a “wingdfaime courts consider additional factors, such as:
risk of loss in representation, experience of the attorney, percentagepaistdue benefits the fee constitutes, value
of the case to a claimant, degree of difficulty, and whether the client ¢snieghe requested feSee Brannen v.
Barnhart, No. 1:99CV-325, 2004 WL 1737443, at *5 (E.D. Tex. July 22, 200Aditionally, while the court is
precluded from evaluating 406(b) fee petitions under the “lodestar” methtba court can uséut may notrely
solely or) the “lodestar” factors in determining the reasonableness of a fee aletarg.622 F.3d at 380 (concluding
that courts may consider the lodestar “so long as the court can artigdtfitonal factors demonstrating that the
excessively lgh fee would result in an unearned advantage”).



The requested fee awaisl equal tathe statutory cap diventy-five percent of pastiue
benefitsand compliesvith § 406(b). See 42 U.S.C. 8§ 406(b). Moreover,Plaintiff andMovant
have a contingency fee agreement. The signed agreement, states in pertirigipt pees under
EAJA are awarded, and Client prevails on receiving additional Social SeBerigfits on the
basis of the same claim as the EAJA award, either before the Court or before &8#and, and
if 25% of the past due benefits payable to Client and Client’s family is grbatethe fee under
EAJA, then the fee owed to Attorney will be 25% of the past due benefits payablertoadd
Client’'s family minus the fee paid under EAJkt. 35-3 at2]. The agreement falls within the
statutory ceiling. MoreoveRlaintiff knowingly entered into an agreement willovant for an
amount equal towenty-five percenf the awarded pastue benefits, and clearly, intended to pay
Movant twenty-five percent the maximum allowed under 8)6(b)) if she obtained pastue
benefits as a result of counsel’s representation.

In addition, there is no indication of any lack of qualityMovant’s representation.The
Commissioner does not dispute that remand resulted from Modiurts on behalf of Plaintiff.
There is also no indication of any delay undertakeMbyant Certainly, Movant timely filed
the instant request for fees upon receipt of the Notice of Award.

Nor is there any indication that this award represents a windfiglbvant. Movantasserts
a total 0f33.60attorney hoursvereexpended oPlaintiff's representatiom front of this Court
resulting in an hourly rate of $479.1Bkts. 353 at § 36 at 3 38 at 3. This rate is reasonable
andreflectsthat there igisk involved in accepting the representation on a contingency dvasis
seeking a favorable outcome for Plaintiff. This rate is also below ratelsaba been approved
by othercourts in this circuiais reasonabland not representing a windfalbee, e.g., Jeter, 622

F.3d at38182 (finding an hourly fee that is 2fmes counsel’'sregular hourly fee to be



reasonable§ Considering all lodestalype factors, as well dse highly favorable result achieved,
the quality of representation provided, and the substantial risk of loss facing antlsmaaocial
security casethe Court finds that the hourly rate is reasonable and does not constitute a windfall.
Lastly, attorneys fees were previously awarded under EAJA. Movant does not dispute he
must refund the smaller fee amount, which in this case is the EAJAwfarl of $6,540.80
[Dkt. 34]. In fact, Movant avers that upon receipt of the sum requested herein, he will remit the
previously awarded EAJA fee directly to Plaintiff [Dkt. 35-2 at 4].
The Court, therefore, concludes that the requested contingency fee awardnotire of
$16,099.50s reasonabland should be awarded.

CONCLUSION
Accordingly, it is herebyORDERED that the Motion for Attorney Fees pursuant to

8406(b) of the Social Security AfiDkts. 35 36 is GRANTED. Movantshallbe awarded the
sum of $6,099.50 to be paid out of Plaintiff's pastlue benefits for representation before this
Court in the instant causeUpon receipt of this award, Movant shadmit to Plaintiff theEAJA

award of $,540.80 previously granted in this case.

SIGNED this 22nd day of October, 2019.

(e

Christine A. Nowak
UNITED STATES MAGISTRATE JUDGE

3Richardsonv. Colvin, No. 4:15CV-0879BL, 2018 WL 1324951, at *2 (N.D. Tex. March 3, 2018) (finding an hourly
rate of $937.50 to be reasonabM)tson v. Berryhill, No. 3:13CV-1304N-BH, 2017 WL 1968809, at *2 (N.D. Tex.
Apr. 7, 2017) (finding an hourly rate of $937.50, a rate two and a hal§ tamensel’'s regular billing rate, was
reasonable)



