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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

DRIVELINE RETAIL MERCHANDISING, 8§
INC. 8
8§ Civil Action No. 4:17€V-00423
V. 8 Judge Mazzant
8
PEPSICO, INC. 8

MEMORANDUM OPINION AND ORDER

Pending before the Court are Defendant PepsiCo, IfiP&psiCo’) Motion for Judgment
on the Pleadings (Dkt. #17), Plaintiff/CountercladafendantDriveline Retail Merchandising,
Inc.’s (“Driveline”) Motion for Judgment on the Pleadings on Defendant/€oalaimPlaintiff's
Counterclaims (Dkt. #23), Plaintiff/Counterclaim Defendant’s Motion forti®aSummary
Judgment (Dkt. #39), and Defendant Pep&Qdotion for Summary Judgment (Dkt. #40).
Having reviewedhe relevant pleadings and motiotige Courtfinds that the parties’ motiarior
judgment on the pleadings should be denied as moot, PepsiCo’s summary judgment should be
granted in part, and Driveline’s partial summary judgment should be granted.in part

BACKGROUND

Driveline is a corporation thaits in the business of providing merchandising services,
technology services, and consulting services to manufacturers and retail@s=CoPand its
affiliates are in the business of manufacturing food products and distributing these products to
variousretail outlets througbut the country. Driveline contracted with PepsiCo to provide sales
and retail merchandising assistance and services to PepsiCo. Relevant teetited@pute, the

parties culminated their agreement into two contracts.
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First, onJanuary 1, 2015he parties entered into the Master Agreement for Sales and
Merchandising Services (“the 2015 Agreement”), which was in effect from Jaau&915
through Decemér 31, 2016 (Dkt. #40, Exhibit& p. 1). Under the terms of the 2015 Agrent,
Driveline would perform sales and retail merchandising services for Pe@siGwrding to the
requirements set forth in the doact and would send PepsiCo amvoice for such services
(Dkt. #40, Exhibit 2at p 1). The invoices were subject tacaptance by PepsiCo ariidaccepted
the“[pJayment terms will be net sixty (60) days from the latter of the date twécm is received
by [PepsiCo].” (Dkt. #40, Exhibit at p. 1). However, if PepsiCo reasonably disputed any of the
services reportedn the invoice, PepsiCo had the right to refuse payment until the dispate w
resolved (Dkt. #40, Exhibit at p. 1). Moreover, the 2015 Agreement provided for a rebate if
PepsiCo paid a certain amount in invoices. Item 14 of Exhibit A to the 2015 Agmediotated
as follows:

14.Rebate (based on total annual spend)Yes Total Spend is not rounded

$1 — $1.499MM 0%
$1.5MM — $3.99MM 1%  Backto $1
$4 — $7.9MM 3%  Back to $1-Amount are non-
cumulative; only one rebate
@t the highest level based
>$7.99MM 5%  upon total spend, will accrue)

(Dkt. #40, Exhibit 2 at p. 11).

During 2015 and 2016, while the 2015 Agreement was in effect, Driveline sent PepsiCo
invoices and PepsiCo made payments on the invoices. In 2015, PepsiCo paid Driveline
$5,303,050.48. In 2016, PepsiCo paid Driveline $4,023,478.08iveline did not make any

credits or payments irebats to PepsiCo.

! Driveline contests that all these payments are eligible for rebatied) thie Courtaddressekater.
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The parties entered into its second Master Agreement for Sales and Merclgandisin
Services orfFebruary 1, 2017 (“the 2017 Agreement”). The terms of the 2017 Agreement were
much the same as the 2015 Agreement; however, the parties made a few adjustimetesns.
Relevant to the case, the parties changed the terms of the rebate to excludebfxtam
consideration “fulfillment & print charges and undisputed payments made more than 7 fusines
days after the payment terms” (Dkt. #40, Exhibiat3p. 10). On March 24, 2017, Driveline
submitted an invoice to PepsiCo in the amount of $390,881.68efuices provided under the
2017 Agreement (“the 2017 Invoice”). PepsiCo paid $105,691.82 of the 2017 Invoice to Driveline
and represented that it was withholding thmaining$285,189.86 as the amount Driveline owed
PepsiCo in rebates under the terms of the 2015 Agreement.

Based on this alleged partial payment, on June 15, 2017, Driveline filed suit for bireach o
the 2017 Agreement and, in the alternative, unjust enrichment or quantum merui¢l(Dkt.
PepsiCo answered suit and raised the affirmadiefenses of setoff and promissory estoppel
(Dkt. #7 at pp. #8). PepsiCo additionally assertedunterclains against Driveline for breach of
the 2015 Agreement and declaratory judgment (Dkt. #7.849). Driveline filed an answeb
the counterclaimand asserted the affirmative defenses of material breach of the 2015 Agreement,
failure to comply with conditions precedent, waiver, and offset (Dkt. #14 at pjp. 8—

On October 16, 2017, PepsiCo filed its motion for judgment on the pleadings (Dkt. #17)
and on November 9, 2017, Driveline filed its motion for judgment on the pleadings (DkE #23).
Then, on January 19, 2018, Driveline filed it motion for partial summary judgment (Dkt. #39). On
February 9, 2018, PepsiCo filed its response (Dkt. #43Davetline filed its reply on February

20, 2018 (Dkt. #46). Additionally, on January 2918, PepsiCo filed a motion for summary

2Based on the Court’s rulings on the parties’ motions for summdgyijant, the Court finds that the parties’ motions
for judgment on the pleadings moot.



judgment (Dkt. #40). On February 12, 2018, Driveline filed a response (Dkt. #44) and PepsiCo
filed a reply on February 16, 2018 (Dkt. #45).
LEGAL STANDARD

The purpose of summary judgment is to isolate and dispose of factually unsupported claim
or defensesCelotex Corp. v. Catretd77 U.S. 317, 3224 (1986). Summary judgment is proper
under Rule 56(a) of the Federal Rules of Civil Procedure “if the movant shows thaisthere
genuine dispute as to any material fact and the movant is entitled to judgment as afr@attér
FeD. R.Civ. P.56(a). A dispute about a material fact is genuine when “the evidence ithatich
a reasonable jury could return a verdict for the nonmoving pa#tlyderson v. Liberty Lobby Inc.
477 U.S. 242, 248 (1986). Substantive law identifies wfacts are materiald. The trial court
“must resolve all reasonable doubts in favor of the party opposing the motion for summary
judgment.” Casey Enters., In@. Am. Hardware Mut. Ins. Cd55 F.2d 598, 602 (5th Cir. 1981).

The party seeking summpajudgment bears the initial burden of informing the court of its
motion and identifying “depositions, documents, electronically stored informaffagwits or
declarations, stipulations (including those made for purposes of the motion only), adsissi
interrogatory answers, or other materials” that demonstrate the abdeaagenuine issue of
material fact.FED. R.Civ.P.56(c)(1)(A);Celotex 477 U.S. at 323If the movant bears the burden
of proof on a claim or defense for which it is movinggommary judgment, it must come forward
with evidence that establishes “beyond peradveralliref the essential elements of the claim or
defense.” Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986). Where the nonmovant
bears the burden of proof, the movant may discharge the burden by showing that there ican abse
of evidence to support the nonmovant’'s ca€elotex 477 U.S. at 325yers v. Dall. Morning

News, Inc. 209 F.3d 419, 424 (5th Cir. 2000). Once the movant has carried its btirden,



nonmovant must “respond to the motion for summary judgment by setting forth particigar fa
indicating there is a genuine issue for triaByers 209 F.3d at 424 (citingnderson477 U.S. at
248-49). A nonmovant must present affirmative evidence to defeat a properly suppori@a moti
for summary judgment.Anderson 477 U.S. at 257. Mere denials of material facts, unsworn
allegations, or arguments and assertions in briefs or legal memorandat silffiee to carry this
burden. Rather, the Couequires “significant probative evidence” from the nonmovant to dismiss
a request for summary judgmenh re Mun. Bond Reporting Antitrust Litigg72 F.2d 436, 440
(5th Cir. 1982) (quotingrerguson v. Nat’l Broad. Cp584 F.2d 111, 114 (5th Cir. 1978)). The
Court must consider all of the evidence but “refrain from making any cregiddierminations or
weighing the evidence."Turner v. Baylor Richardson Med. CtA76 F.3d 337, 343 (5th Cir.
2007).
ANALYSIS

Both parties have moved for summary judgment in this case. Driveline movedtiar par
summary judgment on PepsiCo’s liability for breach of the 2017 Agreement and on PgpsiCo’
counterclaims for breach of the 2015 Agreement and declaratory judgment. dPeysi€d for
summary judgment on Driveline’s claim for breach of the 2017 Agreemereline’s claim for
unjust enrichment or quantum merwit its own claims for breach of the 2015 Agreemamndits
claim for declaratory judgment. Because the claims are interrelitedCourtaddresseshe
motions together.

l. Breach of the 2015 Agreement
Before addressing whether there is aabheof the 2015 Agreement, thet identifies

what the contract requires. Neither party contests the basic requiremémtscohtract. The

3 The parties do dispute certain terms of the contract, which the Court adde¢sse
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2015 AgreementequiresPepsiCo to make payments for services rendered by Driveline within
sixty days of receiving an invoice from DrivelineFurther, if PepsiCo spends at least
$1,500,000.00 based on total annual spPepsiCo is entitletb a rebate.

PepsiCo filed aounterclaim against Driveline arguing that Driveline breached the 2015
Agreement by failing to pagr creditPepsiCaebates that Pepsi@aaintaingt is owed. Driveline
asserts the affirmative defense that PepsiCo materially breached the 2015ekgbseiailing to
make timely paymentsuch that Driveline did not need to perform under the 2015 Agreément
PepsiCo moved for summary judgment on its counterclaim arguinig tizest proven its breach of
contract claim as a matter of law. Additionally, \&fine moved for summary judgment against
PepsiCo’s breach of contract claim arguing that PepsiCo cannot prove the elehisntaim.

The Court will address each motion.

A. PepsiCo’s Motion for Summary Judgment

PepsiCo argues that the evidence conclusively establishes all four al@ii&nbreach of
contract claim. Thus, PepsiCo asserts that it has proven its breach attoaim as a matter of
law. Driveline maintains that thereeagenuine issues of rtexial factsurrounding its affirmative
defense thaPepsiCo materially breached the 2015 Agreement and accordingly, the Court should
deny PepsiCo’s motion.

Under Texas law, a breach of contract claim requires a fogptpve: (1) the existence of
a validcontract; (2) performance or tendered performance by the party; (3) breach oftthetco

by the opposing party; and (4) damages sustained by the party as a result ofdine Sna¢h

4 Driveline also asserts that PepsiCo waived its ability to assert a claim for rebatesobabed2015 Agreement
because it made late payments and because it entered into the 2017 AgreemehtbeAsnther discussed, based
on the language of the 2015 Agreement and the fact that there is na amittsigned waiver of the Agreement, the
Court finds that late payments did not constitute a waiver of the 2@dgefent. Nevertheless, there is a genuine
issue of material fact as to whether entering the 2017 Agreement wasa efawtitiement to rebates under the 2015
Agreement.



Int’l, Inc. v. Egle Grp., LLC490 F.3d 380, 387 (5th Cir. 2007)t&tion omitted)Hackberry Creek
Country Club, Inc. v. Hackberry Creek Home Owners A20% S.W.3d 46, 55 (Tex. App-
Dallas 2006, pet. deniedl Neither party disputethat the 2015 Agreement is a valid contract.
However,Driveline challenges theemaining elementsf PepsiCo’s breach of contract claim
PepsiCaaversthat it has conclusively established all of the elements.

1. Performance or TenderedPerformance by PepsiCo

Driveline argues that this element is not met becBeapsiCanateriallybreached the 2015
Agreement by submitting late payment®epsiCo counters that it fully performed its obligations
under the 2015 Agreement and that any alleged late payment is not relevant to whetbter
Driveline owed rebates under the 2015 Agreerhenause the payment of rebates is not contingent
on timely payments pursuant to the language of the 2015 Agreement.

Whether or not the payment of rebates is contingent on timely paynigitsis a
well[-]established rule that a party to a contracowhhimself in default cannot maintain a suit
for its breachi ‘Generally, one party’s breach does not excuse the other’s performaless the
breach is material” 1AS Servs. Grp., LLC v. Jim Buckley & Assocs., base No. SAL4-CA-
180+B, 2015 WL 13650516, at *10 (W.D. Tex. Sept. 18, 2015) (emphasis in original) (quoting
In re Trevinig 535 B.R. 110, 155 (Bankr. S.D. Tex. 2015) (citing Texas cas&p)y]hen one
party to a contract commits a material breach of that contract, the otheispdischarged or
excwsed from any obligation to perform.’X Techs., Inc. v. Marvin Test Sys., Jnd9 F.3d 406,

413 (8h Cir. 2013) (quotingHernandez v. Gulf Grp. Lloyd875 S.W.2d 691, 692 (Tex. 1994)).

5Instead of arguing that it did not make late payments under the 2015 AgtePamsiCaargues that it is irrelevant.
Because PepsiCo did not respond to this argument, the Court psethamnpsiCodoes not controvert the facts set
out by Driveline and PepsiCo and has no evidence to offer in oppositionaotiment.LocAL RULE CV-7(d) (“A
party’s failure to oppose a motion tile manner prescribed herein creates a presumptiothéhggtarty does not
controvert the facts set out by the movant and has no evidence rtainaffgposition to the motion.”)Hence, the
evidence demonstrates that PepsiCo made late payments under the 2rBekd.
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“Whether a party’s breach is so materialta render the contract unenforceable is ordinarily a
guestion of fact to be determined based on several fact8fBR Constructors, Ltd. v. Newman
Tile, Inc, 395 S.W.3d 383, 387 (Tex. AppEl Paso 2013, no pet.) (citildustang Pipeline Co.

v. Driver Fpeline Co, 134 S.W.3d 195, 199 (Tex. 2004)). Some relevant factors to consider in
determining whether a breach is material include:

(a) the extent to which the injured party will be deprived of the benefit which he

reasonably expected,;

(b) the extent to whichhe injured party can be adequately compensated for the part

of that benefit of which he will be deprived;

(c) the extent to which the party failing to perform or to offer to perform will suffer

forfeiture;

(d) the likelihood that the party failing to perform ordffer to perform will cure

his failure, taking account of the circumstances including any reasonable
assurances; [and]

(e) the extent to which the behavior of the party failing to perform or to offer to

perform comports with standards of good faith and fealidg.
Id. (alteration in original) (quotingvlustang Pipeling 134 S.W.3d at 199)RESTATEMENT
(SECOND) OF CONTRACTS § 241 (1981).

Theevidence and the arguments in front of the Court demonstrate payments under the 2015
Agreement are due within sixty days of receiving the invaicg that PepsiCo made payments
late under the 2015 Agreement. However, neither party has provided any argunvéheroree
to suggest whether PepsiCo’s late payments anatarialbreach of the agreemedischarging
Driveline’s rebate obligationdndeed, Driveline did not move for summary judgment on this issue
because it maintains that there are genuine issues of material fact surrounelihgr PepsiCo

materiallybreached the 2015 Agreement. Accordingly, the Court timaisPepsiCo’s motion for

summary judgment as to its breach of contract claim should be denied.



2. Breach of the2015 Agreement by Driveline

Although the Court already found the motion should be dessetd performance under
the 2015 Agreement, the Court is required to deterthimeat conduct is required by the parties
X Techs., In¢.719 F.3d at 41314 (quotingMeekv. Bishop Peterson & Sharp, P,019 S.W.3d
805, 808 (Tex. App—Houston [14h Dist.] 1996, writ denied)). As a result, the Couuitl
consider arguments regarding what conduct constitutes a breach of the 2015 Agreement.

PepsiCo asserts th#tte 2015 Agreement requires Driveline to pay PepsiCo rebates.
Driveline countergthatit is not required to pay PepsiCo any rebates bedaepsiCo made late
paymentswhich totaled $2,013,907.50 in 2015 and $243,683.71 in 2016. According to Driveline,
while the2015 Agreement is silent as to whether late paid ingaceeligible for rebatesthe
parties course of dealings and performard@monstrate that late paid invoices are not eligible.
Driveline argues that the evidence shows thabnsistently maintained that late payments were
not eligible for rebatesPepsiCassertshatreliance on any extrinsic evidence is improper because
the terms of the 2015 Agreement are clear and unambiglyiveline maintains thagven if the
terms of the contract are unambiguous, the Court is permitted to look at the maniess of
dealings and course of performance to determine whether tipajatents are eligible for rebates.
In support of its argument, Driveline refers to the Restatement (Second) ch&@®Bection 223
and the comments attached thereto.

Section 223 and its commemidateto parties’ course of dealing#\ course of dealing is
distinguishable from a course of performance: ‘[8Jourse of dealing,. . .refers to a sequence
of conduct between the parties concerning previous transactions, meaning thaeatdaaling

occursprior to contratformation?” Orthoflex, Inc. v. ThermoTek, In@83 F. Supp. 2d 866, 877



n.14 (N.D. Tex. 2013) (emphasis in original) (citifigx. Bus. & Com. CopEe § 1.303b)).6 In
contrast, d" [c]ourse of performancteefers to a sequence of conduct between the parties to a
particular transaction that takes place during the performance of the conisageameaning that
a course of performance occuafter contract formatiori. 1d. (emphasis in original) (citingex.
Bus. & Com. CopE§ 1.303(a). Here, the evidenderiveline submittedn support of its argument
that late payments were not considered for rebate paynseotsductthat occurred after the
formation of the 2015 Agreement. Accordingly, such conduct is considered course of
performance, not course of dealing and Section 223 is immaterial to the Coalysia Thus,
the question remains as to whether the Court can consider the parties’ courseruigne.
a. Language d the Contract

PepsiCo asserts that the contract is unambiguous and, thus, the Court should not look to
extrinsic evidence." An unambiguous contract must be interpreted by@jeurt as a matter of
law.” Sunda@aam v. NemethNo. 1:06CV-712, 2008 WL 80017, at *8 (E.D. Tex. Jan. 7, 2008)
(citing SAS Inst Inc. v. Breitenfeld167 S.W.3d 840, 841 (Tex. 2005)f a contract “is worded
so that a court can give it a certain or definite legal meaning or interpretatiomtiaisibiguous.”
Id. When acontract is unambiguous, extrinsic evidenaceilt not be received for the purpose of
creating an ambiguity or to give the contract a meaning different from thahws language
imports.” Skyland Developers, Inc. v. Sky Harbor Ass&&6,S.W.2d 564568 (Tex. App—
Corpus Christi 1979, no wrifguotingUniversal C.1.T. Credit Corp. v. Danie?43 S.W.2d 154,

157 (Tex. 1951)). The Court must enforce the unambiguous language in a contract as written, and

5 The Court notes that even though Narthern District of Texas cites to the Uniform Commercial Code, this is the
understanding with services contracts as well, that are not covered tinedUniform Commercial CodeSee
RESTATEMENT (SECOND) OF CONTRACTS 8 223 (emphasis added}A course of dealing is a sequencepoévious
conduct between parties to an agreement which is fairly to be regarded dishéistala common basis of
understanding for interpreting theixpressions and other conduct.”).
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the applicable standard is the “objectiaéent” evidenced by the language used, rather than the
subjective intent of the partieSeeSun Oil Co. v. Madeley26 S.W.2d 726, 73B2 (Tex. 1981).

Contract terms “are given their plain, ordinary, and generally acceptaumgs unless the
contractitself shows them to be used in a technical or different sensdence Operating Co. v.
Dorsett 164 S.W.3d 656, 662 (Tex. 2005)he Court’s primary concern is to enforce the parties’
intent as expressed in the contré@tindaram2008 WL 80017 at *9When construing a contract,
the intention of the parties is to be gathered from the instrument as a \Beaeagull Energy
207 S.W.3d at 3455AS Inst 167 S.W.3d at 841The ‘{C]ourt is bound to read all parts of a
contract together to ascertain the agreement of the parfi@stiau v. Aetna Life Ins. Co876
S.w.2d 132, 133 (Tex. 1994)No single provision taken alone will be given controlling effect;
rather, all the provisions must be considered with reference to the whole ingtfu®ASInst,
Inc.,167 S.W.3d at 841

Here, the relevant portion of the contract states:

14.Rebate (based on total annual spend)¥es Total Spend is not rounded

$1 — $1.499MM 0%
$1.5MM — $3.99MM 1%  Backto $1
$4 — $7.99MM 3% Back to$1-Amount are non-
cumulative; only one rebate
(at the highest level based
>$7.99MM 5%  upon total spend, will accrue)

(Dkt. #40, Exhibit 2at p. 11). While the contract is silent as to whether late payments are eligible
for rebate consideration, this silence does not create an ambi@untgly payments were simply

not a condition for the receipt of rebase Accordingly, the reasonable reading of the 2015
Agreement statethat Driveline was required to pay rebabesed on the amounts presented

Item 14 of the term sheeegardless of whether PepsiCo made payments timely.
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However, fw]here an agreement involves repeated occasions for performance by either
party with knowledge of the nature of the performance and opportunity for objection tthé by
other, any course of performance accepted or acquiesced in without objection Femteveight
in the interpretation of the agreemenRESTATEMENT (SECOND) OF CONTRACTS§ 202(4)(1981).

“The parties to an agreement know best what they meant, and their action under rit tiseofte
strongest evidence of their meaninddut such ‘practi@l constructioh is not conclusive of
meaning. Conduct must be weighed in the light of the terms of the agreement apddsibile
meanings. RESTATEMENT (SECOND) OF CONTRACTS 8 202 cmt. g (1981)Further,the repeated
occasions for performance rulgoes not apply to action on a single occasion or to action of one
party only; in such cases the conduct of a party may be evidence against him that he hetblenowl
or reason to know of the other party’s meaning, butssliing conduct is not entitled to weight.”
RESTATEMENT (SECOND) OF CONTRACTS § 202 cmt. g (1981).

Here,Driveline presented evidence of three emails that Dan Colvard, acting on tfehalf
Driveline, sent to PepsiCo: (1) the October 29, 2015 email states that “[t]ypceiiye/late
invoice payments will have some effect on rebates’;. (2) the February 15, 2016 email contains
the language “[s]ince the rebate is affected by past dues . .. .”; and (3) the 204 emalil states
that “PepsiCo will enhance its diligence in gegtus paid on timeDriveline will likewise enhance
its notification process by providing . . . notification(s) for any invoices tbaingpaid past the
60-day contract terms. This will give PepsiCo 15 days . . . to remedy the past due(8) and s
qualify for rebates.” (Dkt. #43, Exhibit 1 at pp. 33, 38, 43). Driveline additionally presented
evidence that PepsiCo submitted late payments during 2015 and 2016. If this is suffidesdes
to create a course of performance that the Court should consider, such conductdstitb riee

looked at in light of the actual terms of the 2015 Agreement. The terms of the 2GSkt
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did not make timely payment of invoices a condition to receive rebates. The “[c]olrse
performance’ doctrine is . . . not a means of creating contract obligations from Vetio/e \&/ales
v. Alliant Techsystems, In&No. 1:.06CV-622-TH, 2008 WL 11348350, at *3 (E.D. Tex. Oct. 24,
2008) (citing U.C.C. 88-205, 2208; Maxon Corp. v. Tyler Pipe Indus., Iné97 N.E.2d 570,
575(Ind. Ct. App. [2d Dist] 1986))Therefore, even if this evidence is sufficient to create a course
of performance, it is not conclusive of the meaning of the 2015 Agreement in this case.
b. Modification or Waiver

Even though the course of performance doescoatportwith the terms of the015
Agreementjt is possiblefor a course of performande serve as a modification or waiver of an
agreement “Where it is unreasonable to interpret the contract in accordance with the course of
performancethe conduct of the partiesaybe evidencef an agreed modification of a waiver
by ore party. Or there may be simply a mistake which should be corréctRESTATEMENT
(SEconD) OF CONTRACTS 8§ 202 cmt. g (1981).

Nonetheless, the 2015 Agreemstattes:

23.MISCELLANEOUS.

e No modification, amendment, supplement to, or waiver of this Agreement
or any of its provision will be binding upon the partieseto unless made
in writing andduly signed by both [Driveline] and PepsiCo.
(Dkt. #43, Exhibit 1 at p. 13). Driveline did not submit any evidencettiegparties entered into
a written and signed modificatiar waiverof the 2015 AgreementUltimately, if the evidence

Driveline submitted is enough to create a course of performance between thg giaites not

affect the interpretation of, modify, or work as a waiver of the 2015 Agreement.
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3. Damages—Rebate Calculation

Driveline additionally challenges the amount of damages PepsiCo is claimetydags
interpretation of the 2015 AgreeméntDriveline disputesthe amount of rebates owed because
“total annual spend” is not defined in the 2015 Agreement. Driveline maintains thaC®gpsi
calculationincludes payments on invoices from 2014, fulfilment chargegrintingand shipping
costs, and charges for invoicest submitted by Driveline.Driveline avers that none of these
charges wereligible for rebates. PepsiCo counters thyatusing the plain meaning of “total
annual spend” all of these charges are properly included in the calculation.

Again, ontract terms “are given their plain, ordinary, and generally acceptedngean
unless the contract itself shows them to be used teclanical or different sense.'Valence
Operating Ca.164 S.W.3d at 662Here, nothing in the contract demonstrates that terms should
be read in dtechnical or different senseld. “Courts may look to dictionaries to discern the
meaning of a commonly used term that the contract does not ddfimre.Davenport522 S.W.3d
452, 457 (Tex. 2017). The plain, ordinary, and generally acceptateaning of “total” is
“comprising or constituting a whole”; the meaning of “annual” is “covering thiegpef a year”;
and “spend” is “to use up or pay out.” MERRIAM WEBSTER ONLINE DICTIONARY,
https://www.merriamwebster.com/dictionarigtal (May 17, 2018)MERRIAM WEBSTERONLINE
DICTIONARY, https//www.merriamwebster.com/dictionarghnual (May 17, 2018)MERRIAM
WEBSTER ONLINE DICTIONARY, https://www.merriarrwebster.com/dictionargpend (May 17,
2018). Reading these togethétptal annual spend’sithe whole amount paid out by PepsiCo to

Driveline overthe period of a year.

7 Driveline also argues that PepsiCo cannot prove damages as a matter dfiée@ouft subsequently addresses this
argument wheudiscussing Driveline’s motion for summary judgment on PepsiGréach of contract claim.
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Accordingly, if invoices from 2014 were paid in 2015, then the invoioesld become
part of the 2015 “total annual spend.” Further, the term “total annual spend” did rain@nt
limitation excluding fulfilment and shipping cost$. According to the terms of the 2015
Agreement, these charges are includethé2015 “total annual spendFinally, as to invoices
not submitted by Driveline, while Driveline’s only evidence of this asseri@niaffidavit, the
Court notes that Driveline must simglgmonstrate genuine issue of material fact on the issue
because it is not Driveline’s motion fsammaryjudgment. As the Court identified, “t@l annual
spend” is the whole amount paid out by PepsiCo to Driveline over the period of a ydwre If t
are any invoices not submitted by Driveline for services Driveline did not render, then these
invoiceswould not be included in the rebate calculation. However, this is a fact issue that is not
for the Court to decide at this timeror the reasons previously stated, PepsiCo’s mdton
summary judgment should be denied as to its claim for breach of the 2015 Agreement.

B. Driveline’s Motion for Summary Judgment

In Driveline’s motion for summary judgment, Driveline asks the Court to find that
PepsiCo’s claim for breach of contract is not legally viable because it gaonetthat it sustained
any damages. Driveline argues that PepsiCo cannot prgwi#aamges as a result of the alleged
breach of the 2015 Agreement by failing to pay rebates because PepsiCdheakiite amount
of the rebates from the payment of the 2017 Agreement. Thus, Driveline assedingW®epsiCo
the amount of the rebatasthis case would result in a double recovery. PepsiCo counters that it
can prove damages in this case because it is entitled to the benefibafghmunder the 2015
Agreement—$285,189.86, as well as interest at a legal rate. The Court previously found that there

is a fact issue as to whether Driveline owed PepsiCo rebates under the 2015eAgreeies

8 The parties added this limitation to the 2017 Agreement.
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will be further detailed, the Court finds that PepsiCo was not legallyeshtidl withhold the
$285,189.86 Accordingly, fact issues remadisto whether PepsiCo sustained any damages as a
result of any alleged breach. The Court finds that Driveline’s motion for sumutigmentas to
PepsiCo’s breach of contract claim should be denied.

C. Attorneys’ Fees

PepsiCo also moved for summary judgment tsnclaim for attorneys’ fees because it
maintained that it was able to conclusively establish its breach of contract cl@ocaudg the
Court finds that it did not prove its breach of contract claim as a matter of law, itrkirfiflds
that it has faild to prove it is entitled to attorneys’ fees as a matter of law. Therefor€ptire
finds that PepsiCo’s motion for summary judgment on its attorney’ fees shouldibd.de

Il. Breach of the 2017 Agreement

The 2017 Agreement requires that PepsiColrayeline within sixty days of receiving an
invoice from Driveline. Driveline sent PepsiCo the 2017 Invoice and PepsiCo only rpad&ah
payment of the amount owed. Driveline sued PepsiCo for breach of the 2017 Agreemenib PepsiC
responded by asserting the affirmative defense of a setoff. Driveline numsechfmary judgment
asking the Court to find that PepsiCo breached the 2017 Agreement. PepsiCo also filed a mot
for summary judgment on Driveline’s breach of contract claim arguing that iegakyl entitled
to set off the amount it withheld as the money owed pursuant to the 2015 Agreement.

A. Driveline’s Motion for Summary Judgment

Driveline argues that it can conclusively establish all four elements of ithlyeeontract
claim. PepsiCo arges that it cannot establish tHard element-that PepsiCo breached the

agreement-because PepsiCo was legally entitled to withhold $285,189.86 from the 2017 Invoice.
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Again,to prove a breach of contract claim a party must siibpthe existence of a ka
contract; (2) performance or tendered performance by the party; (3) brethehcohtract by the
opposing party; and (4) damages sustained by the party as a result oatte Bmaith Int’l, Inc,
490 F.3d at 387citation omitted);Hackberry CreekCountry Club, Ing. 205 SW.3d at 55.
“Breach’ is the failurewithout legal excuseao perform any promise that forms all of part of an
agreement.”ExxonMobil Global Servs Co. v. Gensym Corp. & Versata Ente4si-. Supp. 3d
707, 711 (W.D. Tex. 2014emphasis addedgiting Bernal v. Garrison818 S.W.2d 79, 83 (Tex.
App.—Corpus Christi, 1991 writ denied)).

Under Texas law, “mutual debts do not extinguish each othbtdzaheri v. Simons
Petroleum, Ing.No. 0505-00719€V, 2006 WL 1738275, at *4 (Tex. App-Dallas 2006, pet
denied (citing Permian Petroleum Co. v. Petroleos Mexicarg® F.2d 635, 653 (5Cir. 1991)).
“Mutual debts arising from separate and distinct obligations are not to be mffseigainst the
other in the absence of agreement or determined by judicial actahn(titing Crest Const., Inc.

v. Murray, 888 S.W.2d 931, 952 (Tex. App.—Beaumont 1994, rev’'d on other grounds

Here, nothing in either the 2015 Agreementle 2017 Agreement establishes that any
debt may be offset against another debt. Additionally, PepsiCo has not producediangesto
suggest that Driveline and PepsiCo entered into another agreement allowidglbt@be offset
against another. Finally, PepsiCo has not produced any evidence to suggtdsréhatas a
previousjudicial action that determined PepsiCo was entitled to offset its damages. Thus,
PepsiCo’s actions were not legally excused

The 2017 Agreement reque@ayment to be made am invoice within sixty days of

receipt of the invoice Driveline sent PepsiCo the 2017 Invoice and PepsiCo failed to make full
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payment of the 2017 Invoice withsixty days. Nonetheless, PepsiCo dhdse the affirmative
defense of a setoff.
Setoff is a form of equitable counterclaim which brings together obligations of
parties opposing each other, abg judicial action makes each obligation
extinguish the other.See67 Tex.Jur.3d § JHetoffs, Counterclaims, and Cross
Actions(1989). The object of equitable setoff is “to adjust the demands between
the parties and allow a recovery of only the balance that is dumelérson v. Vinson
Exploration, Inc, 832 S.W.2d 657, 666 (Tex.AppEl Paso 1992, writ denied)
(citing CPS Intl, Inc. v. Harris & Westmoreland784 S.W.2d 538, 544
(Tex.App.—Texarkana 1990, no writ)). “In order for one demand to be set off
against another, both demands must mutually éeasiveen the same parties.”
Dallas/Fort Worth Airport Bank v. Dallas Bank & Trust C667 S.W.2d 572, 575
(Tex.App.—Dallas 1984no writ) (citingWestern Shoe Co. v. Amarillo Nat'l Bank
127 Tex. 369, 94 S.W.2d 125, 128 (Comm’n App.1936, opinion adopted)). Indeed,
setoff “is proper only where demands are mutual, between the same parties, and in
the same capacity or rightBrook Mays Organ Co., Inv. B. Sandpbkl S.W.2d
160, 166 (Tex.Civ.App.—Beaumont 1977, writ ref'd n.r.e.).
Capital Concepts Prop85-1 v. Mut. First, Inc. 35 F.3d 170, 175 {b Cir. 1994). Here, a fact
issue remains as to whether Driveline owed rebaeler the 2015 Agreement, in other words
there are fact issues as to whether there are mutual obligations betweaniéseln essence, the
Court finds that Drivelin@rovedbreach as a matter of law, but there are genuine issues of material
fact as to PepsiCo’s affirmative defense and whether the Court should setpafttes’ mutual
obligations.
B. PepsiCo’s Motion for SummaryJudgment
PepsiCaoalsomoved for summary judgment becausarguesthat its proper use of the
setoff conclusively negates Driveline’s breach of contract claids the Court previously
addressed, genuine issues of materialrfoainas to whether Driveline owed PepsiCo the rebates

under the 2015 Agreement. As such, the Court finds that PepsiCo’s motion for summasnudgm

on Driveline’s breach of contract claim should be denied.
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Related to this claim, PepsiCo also moved for summatgmentagainstDriveline’s
alternative unjust enrichment claim or quantum mesiaitm. PepsiCo argues that because the
alleged conduct arises out of an express contract, quantum meruit and unjust entch et
apply. “Driveline acknowledges thdtit is successful on its motion fpartialsummary judgment
that PepsiCo is liable under the express terms of the 2017 Agreémeay, not also recover in
guantum meruit.” (Dkt. #43 at p. 28). Although Driveline is not completely successful on its
motion, the Court found that Driveline established breach as matter of law. As such, quantum
meruit is not an appropriate method of recovery in this c@se.Cole v. Benavidet31 F.2d 559,

561 (5th Cir. 1973) (applying Texas law).Further, Drivelinedid not respond to PepsiCo’s
claim that unjust enrichment is not appropriate in this caecause Driveline did not file a
response to this argument, the Court presumes that Drivel@smadbcontrovert the facts set out
by PepsiCandDrivelineand haso evidence to offer in opposition to thigument LOCAL RULE
CV-7(d) (“A party’s failure to oppose a motion timle manner prescribed herein creates a
presumption that the party does not controvert the facts set the foypvant and has no evidence
to offer in opposition to the motion.”). Therefore, the Court finds that PepsiCo’s motion should
be granted as to Driveline’s claim for unjust enrichment and quantum meruit.

[l Declaratory Judgment

PepsiCo additionally has a counterclaim for declaratorgfreifiating that PepsiCo is
entitled to rebates under the 2015 Agreement in the amount of $285,189.86 and that PepsiCo is
entitled to setoff that amount against the amount owed to Driveline under the 2017 Agreement.
Driveline moves for summary judgment tre claim because it is not a justiciable controversy
under the Declaratory Judgment Act and because it is wholly duplicative of Bispsi€ach of

contract claim and affirmative defense of set off. PepsiCo also moves for syjoohgment
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arguing that tb evidence conclusively establishes PepsiCo’s counterclaim for declaratory
judgment as a matter of law.

As to PepsiCo’s motion, the Coymteviouslyfound that there are fact questions remaining
surrounding the rebates and the right to setoff. Accordingly, PepsiCo’s roatitsndeclaratory
judgment claim should be denied.

ConsideringDriveline’s motion for summary judgment, whether or not tkia proper
claim under the Declaratory Judgment Aittis redundant of PepsiCo’s counterclaims and
affirmative defenses. Because the substance of PepsiCo’s declaratory judgment acben wil
resolved by the remaining claims in the suit, the Court finds it proper to grantesyuegment
against PepsiCo’s counterclaim for declaratory judgm®et Duarte v. iB/ of Lewisville 136 F.
Supp. 3d 752, 790 (E.D. Tex. 2015) (citMpenschel v. Steris CorfNo. 4:10€V-7, 2010 WL
1068156, at *2 (E.D. Tex. Mar. 16, 2010Xxria LLC v. Tracking Sys., IndNo. 3:0#CV-0160-

D, 2007 WL 1791252, at *34 (N.D. Tex. June 21, 2007) (citingougl v. Xspedius Mgmt. Co.
No. Civ.A.3:04CVv2519D, 2005 WL 1421446, at *4 (N.D. Tex. June 1, 20Q@ndscape Design
& Constr., Inc. v. Transport Leasing/Contract, In&No. CIV.A.3:06-CV-906-b, 2002 WL
257573, at *10 (N.D. Tex. Feb. 19, 2002)).

CONCLUSION

It is therefore ORDERED Defendant PepsiCo, Inc.’s Motion for Judgment on the
Pleadings (Dkt. #17¥% herebyDENIED as moot, Plaintifff CounterclaimDefendant’s Motion for
Judgment on the Pleadings on Defendant/CounterdPdamtiff’s Counterclaims (Dkt. #23%
DENIED as moot Plaintiff/Counterclaim Defendant’s Motion for Partial Summary Judgment
(Dkt. #39) is GRANTED IN PART, and Defendant PepsiCo, Inc.’s Motion for Summary

Judgment (Dkt. #405 GRANTED IN PART . The Court hegby finds that PepsiCo’s failure to
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make a full payment of the 2017 Invoice was a breach of the 2017 Agreement; however, genuine
issues of material fact remain as to PepsiCo’s affirmative defense of seidfferi-genuine issues

of material fact remmain as toPepsiCo’s breach of the 2015 Agreemeotinterclaim. Finally,
PepsiCo’s declaratory judgment claand Driveline’s unjust enrichment/quantum meruit claims

areherebyDISMISSED with prejudice.

SIGNED this 21st day of May, 2018.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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