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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

BRIAN BUREN PEACE

Civil Action No. 4:17€V-00626

V. Judge Mazzant

CITY OF DENTON, TEXAS, and DANIEL
NEIGHBORS

w W W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendant Daniel Neighb@econd Motion to Dismiss
Under Rule 12, Alternative Motiofor Rule 7Reply(Dkt. #15) Having considered the pleadings,
the Court finds that Defendant Neighbors’s motion should be granted in part and deniéd in par

BACKGROUND

This is an excessive force case arising frotraiic stop involvingPlaintiff Brian Peace
(“Peace”) and Officer Daniel Neighbof®Officer Neighbors”).As a result of the incidenBeace
alleges the Cityf Denton Texas(the “City”) andOfficer Neighborsviolated 42 U.S.C. 8983,
andOfficer Neighborgndividually committedassault under Texas state law.

On September 12, 2015, at approximately 9:00 p.m., Officer Marquilla K(tsxficer
Kilson”) initiated a traffic stop ah vehicle driven by Peace fdefective tail lightsas Peace pulled
into the driveway of his residenée.

Peace’s brother, Steven Pefd&teven”) exited the home and began speaking with Officer
Kilson, who requested backup assistance due to Steven’s presence. Officers GloryBldkano

Jackson(“Officer Jacksot), Officer Neighbors, Chris Curti¢'Officer Curtis), Cherlynn Hurd,

! Because this is a motion to dismiss pursuant to Rule 12(b)(6f;ahe accepts as true all wglleaded facts in
Peace’'sAmendedComplaint as true.
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and Richard Ortiz arrived. The officers escorted Stdégesm area near the home’s porch, away
from Officer Kilson and Peace, and placed Stewrehandcuffs.

Officer Kilson began a dialogue with Peace regarding the reason for the stoper Offi
Kilson then asked Officer Jacksondtand by with Peace whilefficer Kilson stepped away to
confer with Officer Neighbors befi Peace’vehicle about what had transpireéleace thetold
Officer JacksorandOfficer Curtisthathe was going to reach in his car to turn off hiadights.
Officer Jackson an@fficer Curtis directed him not to do so. Peace then began reaching in his car
but was pushed away by the officefBhis commotion drew the attentiarf other officersat the
scene and a struggle took place between Peace, Officer Jaahkdddfficer Curtis.

Peacealleges thabne of the officers tackled him to the ground to restrain him. Officers
Jackson and Curtis then both restrained Peace hyrhg&Officer Neighbordieard the commotion
among the other officers and Peace and immediately ran towards Peace and begatyphysi
assaulting himOfficer Neighbors grabbed Peace behind his head with his left hand and punched
him squarely in the faceith his right handAs a result oOfficer Neighbors’sfirst punch to his
face, Peace slumped towards the grodmd,wasstill held up byOfficers Jackson and Curtis
Then Officer Neighbors punched Peace in the face for a secondAiftee.falling to the ground,
Peace wapuncled by Officer Neighbors for a third and fourth time.

While putting Peace in handcuffs, Officer Neighbors proceeded to braggstéiihat's
called a KO punch.(Dkt. #11 at § 17).Officer Kilson askedOfficer Neighbors to be careful
regarding Peace’s injured arm whiBfficer Neighbors was handcuffirgeace. ldwever,Officer
Neighbors continued to roughly and unnecessarily grab and twist the iajoneghilePeace was

screamingn pain.



Peacallleges thatlue to Officer Neighbors’s usd force, hesuffered facial lacerations, a
broken nose, and his left pupil has remained dilated and his vision blurry since the incident
Following the incident, Peace wasarged with Assault on a Public Servant.

As a resit of the underlying facts, o8eptembef, 2017 ,Peacenitiated this suit against
Defendants (Dkt. #1)On December 13, 2017, Peace filed his Amended Complaint (Dkt. #11).
On December 22, 2017, Officer Neighbors filed his Second Motion to Dismiss, or in the
Alternative, Motion fora Rule 7(a) Replyand a Stay of All Discovery (Dkt. #15).0n
DecembeR9, 2017, the Court grantedfficer Neighborss Unopposed Motiorior Stay of All
Discovery (Dkt. #10jnsofar as it related to staying discovery until ert order of the Court,
pending resolution of Officer Neighlsis qualified immunity defens@kt. #17). On January 15,
2018,Peace filed hisasponsed the motion to dismiss (Dk#20). On January 22, 2018fficer
Neighbors fied his reply(Dkt. #21).

LEGAL STANDARD

The Federal Rules of Civil Procedure require that each claim in a complaineiacisidort
and plain statement . showing that the pleader is entitled to relidfep. R.Civ. P.8(a)(2). Each
claim must include enough factual allegations “to raigght to relief above the speculative level.”
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).

A Rule 12(b)(6) motion allows a party to move for dismissal of an action when the
complaint fails to state a claim upon which relief can be granted. R=Civ. P.12(b)(6). When
considering a motion to dismiss under Rule 12(bj@ Court must accept as true all wakaded
facts in plaintiff's complaint and view those facts in the light most favorable to thdifbla
Bowlby v. City of Aberdeen, 681 F.3d 215, 219 (5th Cir. 2012). The Court may consider “the

complaint, any documents attached to the complaint, and any documents attachecstmithem



dismiss that are central to the claim and referenced by the complaome’Star Fund V (U.S),

L.P. v. Barclays Bank PLC, 594 F.3d 383, 387 (5th Cir. 2010). The Court must then determine
whether the complaint states a claim for relief that is plausible on its face.laffA bas facial
plausibility when the plaintiff pleadsi€tual content that allows the [@irt to draw the reasonable
inference that the defendant is liable for the misconduct alleg€drizalezv. Kay, 577 F.3d 600,

603 (5th Cir. 2009) (quotindshcroft v. Igbal, 556 U.S. 662, 678 (2009)). “But where the
well-pleaded factsa@ not permit the [Gjurt to infer more than the mere possibility of misconduct,
the complaint has allegeéebut it has not ‘show[n}—'that the pleader is entitled to relief.rgbal,

556 U.S. at 679 (quotingeBb. R. Civ. P.8(a)(2)).

In Igbal, the Suprem€ourt established a twstep approach for assessing the sufficiency
of a complaint in the context of a Rule 12(b)(6) motidfirst, he Gurt should identify and
disregard conclusory allegations, for they are “not entitled to the assumptiosthof Iqgbal,
556U.S. at 664. Second, the @urt “consider[s] the factual allegations in [the complaint] to
determine if they plausibly suggest an entitlement to relilef.”“This standard ‘simply calls for
enough facts to raise a reasonable expectation that discovery will reveal evidérecesuiessary
claims or elements.”Morgan v. Hubert, 335 F. App’x 466, 470 (5th Cir. 200@jtation omitted)
This evaluation will “l2 a contexspecific task that requires the reviewi@jourt to draw on its
judicial experience and common senskgbal, 556 U.S. at 679.

Thus, “[t]o survive a motion to dismiss, a complaint must contain sufficient fanaiter,
accepted as true, tetate a claim to relief that is plausible on its faceldl. at 678 (quoting

Twombly, 550 U.S. at 570).



ANALYSIS

§ 1983 Qualified Immunity

To establish 8983 liability, a plaintiff “must plead that each Governmefiicial
defendant, through the official’'s own individual actions, has violated the Comstitutigbal,

556 U.S. at 678.Public officials whose positions entail the exercise of discretion may be tebtec

by the defense of qualified immunity from personal liabilitlarlow v. Fitzgerald, 457 U.S. 800,

818 (1982).When a defendant asserts the defense of qualified immunity and has established that
the alleged actions were conducted pursuant to the exercise of his discyediothanrity, the

burden then shifts to the plaintiff to rebutisttdefense. McClendon v. City of Columbia,

305 F.3d 314, 323 (5th Cir. 2002).

Courts have historically engaged in a tpronged analysis to determine whether a
defendant is entitled to qualified immunit$@aucier v. Katz, 533 U.S. 194, 201 (2001First, a
court must determine whether a “constitutional right would have been violated on the fac
alleged.” Floresv. City of Palacios, 381 F.3d 391, 395 (5th Cir. 20048econd,fia constitutional
right was violated, a court thentdemines whether “thelefendant actions violated clearly
established statutory or constitutional rights of which a reasonable person wailchban.” Id.

The law may be deemed to be clearly established if a reasonable official woulstamdi¢nat his
conduct violates # asserted right.Anderson v. Creighton, 483 U.S. 635, 640 (1987)The
official’s subjective motivation is irrelevant to the qualified immunity defenseptafar as it

is relevant to the underlying constitutional clair@rawford-El v. Britton, 523 U.S. 574, 588
(1998). A government officiad’ conduct violates clearly established law when, at the time of the
challenged conduct, “[tlhe contours of the right [are] sufficiently clearth that every

“reasonable official would have understood that what he is doing violates that i@ykighton,



483 U.S. at 640.The clearly established inquiry does not require a case directly on point, but
existing precedent must have placed the statutory or constitutional question beydad Ssba
id. Malley v. Briggs, 475 U.S. 335, 341 (1986)The Supreme Couistructscourts “to exercise
their sound discretion in deciding which of the two prongs of the qualified immunity esnalys
should be addressed first in light of the circumstances in the part@age at handPearson v.
Callahan, 555 U.S. 223, 236-37 (2009).

As a preliminary matter, Officer Neighbors asserts that the Fifth CirSshidtea v. Wood
decisionrequiresa higher pleading standard for cases involving a qualified immunity defgeese.
47 F.3d 1427, 1430 (5th Cir. 1995However, Officer Neighborsmisconstrues th&chultea
decision. IMndersonv. Valdez, the Fifth Circuit explained that i€&hultea decision did not create
a heightened pleading standard for claims in whiclu#iendant answers asserting the defense of
qualified immunity, but only that the “coumay [then], in its discretion, insist that a plaintiff file
areply tailored to [the defendant’s] answer [or motion to dismiss] pleadinigtliese of qualified
immunity.” 845 F.3d 580, 59(6th Cir. 2016 (emphasis and alterations in the origir(glyoting
Schultea, 47 F.3d at 1433). Further, the courimder son clarified thatSchultea still only requires
the court to apply “Rule 8(a)(2)’s ‘short and plain’ standard” to the complaintquoting
Schultea, 47 F.3d at 1433 Thus, Peace does not need to satisfy a heightened pleading standard
to state a claim in whicBfficer Neighbors answers with the defense of qualified immunity.
A. Violation of an Actual Constitutional Right

Peace alleges Officer Neighbors violated his Fourth Amendment rightplyire
excessive forcduring his arrest To prevail on an excessiferce claim,Peacanust show “(1)
injury, (2) which resultedlirectly and only from a use of force that was clearly excessive, and (3)

the excessiveness of which was clearly unreasonaBtmper, 844 F.3d at 52gquotingElizondo



v. Green, 671 F.3d 506, 510 (5@ir. 2012))? In excessivdorce claims, the reasonableness of an
officer's conduct depends on “the facts and circumstances of each particular Gagleain v.
Connor, 490 U.S. 386, 396 (1989).

Specifically, the Court takes into consideration three faettine Graham Factors—which

include: (1) the severity of the crime at issue; (2) whether the suspestgrosemediate threat to
the safety of the officers or others; and (3) whether he is actieglsting arrest or attempting to
evade arrest by flightld. The “reasonableness” of a particular use of force “must be judged from
the perspective of a reasonable officer on the scene, rather than with the 20/20 visidsigtft’
Id. As such, the Court’s inquiry is “whether the officer['s] actions [we]re ‘objelst reasonable’
in light of the facts and circumstances confronting [him], without regardspuhderlying intent
or motivation.” Cooper, 844 F.3d at 522 (alterations in original) (quoti@ggham, 490 U.S.
at397).

1. Severity of theCrime

It is undispuéd thatPeacewas pulled over for the offense of operating a motdricle
with a defectivdail lamp (Dkt. #11 at § 7; Dkt #15 at T 9)n Trammel v. Fuge, the Fifth Circuit
held that the offense of public intoxication, a Class C misdemeanor in Texas, chdgaiast the
use of force. 868 F.3d 332 (5th Cir. 2017). Under the Texas Transportation Codeéngera
vehicle withdefective tail lampis classified asa misdemeanowithout further specificatiarbee
TEX. TRANSP. CODE 88 547.004, 547.322. Further, the Texas Penal Code states that offenses

designated misdemeanors in the Code without specification are Class C misolsiiiex. PEN.

2Peace alleges the following facts showing that he sustained an injury @tfecéo Neighborss use of force: Pace
suffered facial lacerations, a broken nose, and his left pupil has rerddated and his vision blurry since the incident
(Dkt. #11 at 1 19). These facts, taken as true, are sufficient to shoReti@sustained an injury, and the Court’s
focus tirns to the second and third elements.



CoDE §12.03 Thus,n additionto the fact that Peace’s offense was awoient, nonrdrug related
crime, Peacs offense was a Class C misdemeanor, which militates against the aseeofThis
factor favors Peace.

2. Immediate Threat to Safety of Officer or Others

Although Officer Neighbors primarily stands on h&hultea heightened pleading
argument, he asserts that Peaes an immediate threat tioe officefs safetybecause haad not
been searched for weapons by any officer on the gBkie#15 at § 14).

In Cooper, Officer Pressgrove pulled over Cooper on suspicion of driving under the
influence. 844 F.3d at 521. After Officer Pressgrove administered a portable breathetest, h
returned to his patrol vehicle.ld. “Cooper panicked and fled on foot into esidential
neighborhood” and hid inside a “small woetehced” area. ld. When Cooper fled, Officer
Pressgrove did not know whether Cooper was arrteedn the Fifth’s Circuit analysis addressing
the secondsraham factor, it found Cooper did not pose mmmediate threat to the responding
officers or others.ld. at 522-23. Specifically, the Fifth Circuit found that Cooper’s fleeing the
scene, while potentially intoxicated, into a nearby neighborhood did not presentiarsittradre
Cooper posed an immediate thredtl. Further, although Officer Brown argued “tfeect that
Cooper was unsearched made Cooper more of a threat,” the Fifth Circuit didesotidgat 523
n.2. Instead, the Court held that “although this will sometimes be a relevarfdaexample,
where a plaintiff is suspected of committing a violent criniteis not enough, standing alone, to
permit a reasonable officer to characterize a suspect as an immediate flokeat.”

Similar to Cooper, Peacealleges the following facts to support his claim that he was not
an immediate threat at the tin@fficer Neighborsdelivered thestrikes at issue(1) he was

restrained by two officers whedfficer Neighbors heldPeacés head and delivered the first blow,



(2) he slumped toward the ground, still held by the two other officers, V@féoer Neighbors
delivered the second blow, (8} was on the ground and appeared to be “knocked out” when
Officer Neighborsdelivered the third and fourth blows. (Dkt. #11 at 1$18}. Thus,the Court
finds Peacehas pleaded sufficient facts to show that he was not andratedahreat to the safety
of Officer Neighbors or others when the force was used.

3. Actively Resisting Arrest or Attempting to Evade Arrest by Flight

Peaceaalleges sufficient facts to show he was not actively resisting arrest winéorte
was used.It is undisputed thaPeacewvas reaching into his car to turn off the headlights when he
was tackled to the ground by the other officers present at the scene. (Dkt. #11 allZf 11
Dkt. #15at § 13)3 As previously mentionedPeacealso alleges with fatual detail that he was
restrained byheother officers wheilNeighborswas delivering the blows at issue. ThiBsacéhas
pleaded with sufficient factual detail that he was not actively resistiagtavhen the use of force
occurred.

Therefore, because all thr@eaham factors weigh in favor of Peace, the Court fiRgsce
has pleaded facts sufficient to state a clévat Officer Neighbors’ actions were objectively
unreasonablé.
B. Clearly Established Right at the Time of the Violation

The second gestion the Court must address in the qualified immunity analysis is “whether
the right was clearly established at the time of the violatiQodper, 844 F.3d at 522. “To answer
that question in the affirmative, [the Court] must be able to point to controlling authoritst

robust consensus of persuasive autherityat defines the contours of the right in question with a

3 Peace does not assert that his rights were violated when the officers pndhmdtackled him after he refused to
obey thér commandand reachedhto his car in an attempt to turn off the headlighPeace’s clans of excessive
force arise after he was restrained and/or on the ground.

4The Court makes such a determination resolving all doubts in faRwanfe

9



high degree of particularityld. at 524 (quotingMorgan v. Svanson, 659 F.3d 359, 3772 (5th

Cir. 2011) (en banc)). But “this does not mean that ‘a case directly on point’ is requided.”
(quotingMorgan, 659 F.3d at 372). Rather, “existing precedent must have placed the statutory or
constitutional questiomeyond debate.” 1d. (quoting Morgan, 659 F.3d at 372 (emphasis in
origind)).

“The central concept is ‘fair warning.’Id. (quotingMorgan, 659 F.3d at 37 2yewman v.
Guedry, 703 F.3d 757, 763 (5th Cir. 2012)). “The law can be clearly established despite notable
factual distinctions betwedhe precedents relied on and the cases then ké®i@ourt,so long
as the prior decisions gave reasonable warning that the conduct then at issee cooistitutional
rights.” Id. (quotingNewman, 703 F.3d at 763). “Furthermore, ‘in an obvious ¢dke,Graham
excessivdorce factors themselves ‘can clearly establish the answer, even withoaly 2obo
relevant case law.”1d. (quotingNewman, 703 F.3d at 764).

Fifth Circuit case law clearly establishes that “once an arrestee stops gesiwtdegree
of force an officer can employ is reducedd. “[A]lthough the right to make an arrest necessarily
carries with it the right to use some degree of physical coercion or threadftteeffect it, the
permissible degree of force depends on fEneham factors].” Id. at 524-25 (quotingBush v.
Strain, 513 F.3d 492, 502 (5th Cir. 2008) (alteration in original)) Bugh, the Fifth Circuit held
an officer who slammed an arrestee’s face into a nearby vehicle while theeawastnot resisting
arrest or attempting to fleeras objectively unreasonabl&13 F.3d at 502. Further, Mewman,
the Fifth Circuit ruled taag an unarmed arrestee who the police officers did not believe to be
armedwasobjectively unreasonableNewman, 703 F.3d at 762. Comparatively, @ooper, the

Fifth Circuit held the arresting officer acted objectively unreasonabémwie allowed hisanine

10



to attack an arrestee who did not attempt to resist arrest or flee, and whitccgréhafl no reason
to believe posed an immedidteeat. Cooper, 844 F.3d at 525.

Here,taking all the pleaded facts as true, Peace did not attempt to resist arrestoot fl
was subdued and restrained at the time Officer Neighbors delivered theabisaise Moreover,
Officer Neighbors did nothave any reason to believe Peace posed an immediate threat.
Accordingly, Officer Neighbors haddifr warning” that subjecting Peace to multiple blows to the
face while Peace was being restrained by offjadter Peace had slumped to the grquamtialso
after heappeared “knocked outVas objectively unreasonable.

Therefore, the Court finds Peace has pleaded faat$is right was clearly estibhed.
Moreover, because the answers to both questiaie Court’s qualified immunity analysis favor
Peacethe Court finds Officer Neighbors is not entitled to dismissal based on quatifiedniity.

. Texas Common Law Assault

Turning to Officer Neighbors'motion to dismiss the Texas state law assault claim, Officer
Neighbors asserts thBeace canrtonot assert this claim against hindividually because it is
barred bythe Texas Tort Claims Act (“TTCA”").The Court agreethat under Texas Supreme
Court precedent,dacecannot assert a plausible Texas common law assault claim against Officer
Neighbors?®

Under the TTCA, gvereign immunity or governmental immunity means that the State may
not be sued in tort, and the State is protected from vicarious liability for ieutoacts of its
agents or employees acting in the scope of their employmBaiis v. City of Palestine,

988S.W.2d 854, 857 (TeApp.—Tyler 1999, no writ). Thus, the State and other governmental

SAlthough Peacedisagrees witlihe Texas Supreme Cosrtlecision inFranka v. Velasquez, the Court is bound by
Texas Supreme Court precedeB882 S.W.3d 367, 382 n.68 (Tex. 2011)

11



entities are immune from liability unless liability is waived by a constitutional or légesla
provision.Univ. of Tex. Med. Branch v. York, 871 S.W.2d 175, 177 (Tex.1994).

Section 101.057 of th& TCA, providesthe exception to the waivewhich stateghat
“[t]his chapter does not apply to a claim. .arising out of assault, battery, false imprisonment, or
anyother intentional tort.”TEX. Civ. PRAC. & REM. CoDE § 101.057.Peace’slaim ofassaulis
an intentional tort Thus, under &ction 101.057, the City is immune from suit for these intentional
torts. However,Peacestrategically asserted this claonly against Officer Neighborgossibly to
avoid the TTCA's electiomf-remedies provisianwhich requires a plaintiff to make an
irrevocable election to seek recovery from a government unit or an employeeurfitizde TEX.

Civ. PrRAC. & REM. CoDE § 101.106(a)A suit against the governmemit triggers subsection (a)
and bars suit against an employee who has been sued in his individual rather thacayftcidy.
See TeX. Civ. PRAC. & REM. CODE § 101.106(a) The TTCA also bars claims against thdividual
employee for claims that “could have been brought uptderTTCA].” § 101.106(f).

Peaceasserts that under 8 101.106(f) of the TTCA, an employee can only move to dismiss
tort claims against the employee that “could have been brought uhdefTCA].” TEX. Civ.
PrAC. & ReM. CoDE § 101.106(f). Thus, since intentional tort claims cannot be “brought under”
the TTCA (because the TTCA does not waive intentional tort claimesyhould be allowed to
pursue his assault claim against Officer Neighbors individually. HowPeaceacknowledges
that the Texas Supreme Court has interpreted the phrase “could have been brought under this
chapter” to refer to any commeéaw tort clam, whether or not the TTCA waives immunity for
suchclaim, Franka v. Velasquez, 332 S.W.3d 367, 382 n.68 (Tex. 201dapdhas extended this
interpretation to apply to tort claims made against police officers incident to &ffaarrest.

Alexander v. Walker, 435 S.W.3d 789, 792 (Tex. 2014).

12



TheTTCA does not provide for recovery against individuals employed by thesstiatg
within the scope of their employmenfguilar v. Chastain, 923 S.W.2d 740, 744 (TeRpp.—
Tyler 1996, writdenied);see Tipps v. McCraw, 945 F. Supp. 2d 761, 767 (W.Dex.2013)
(“[Section] 101.106(f) protects employees even in thedividual capacities, as the Texas
Supreme Court clarified in its recent opinieranka v. Velasquez, 332 S.W.3d 367 (Tex2011).
The court held that § 101.106 ‘foreclose[s] suit against a government empldyséndividual
capacity if he was acting within the scope of employment.™) (qudinagka, 332S.W.3d at 381).

Thus, Officer Neighbors'motion to dismiss is granted as to Peace’s Texas state law assault
claim. See TEX. Civ. PrRAC. & REM. CoDE § 101.106(e).

CONCLUSION

It is thereforeORDERED thatOfficer Neighbors’sSecond Motion to DismiddnderRule
12, Alternative Motiorfor Rule 7 ReplyDkt. #15)is DENIED in part andGRANTED in part.
Officer Neighborss motion is denied as to his asserted § 1983 qualified immunity defense. Officer
Neighbors’smotion is granted as to Peace’s state law claim for assault.

It is further ORDERED that Peace is permited to obtain discovery from Officer

Neighbors, limited to the issue of qualified immunty.
SIGNED this 20th day of April, 2018.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE

6 The Courffinds it unnecessarnyp address Officer Neighbossstate qualifiefbfficial immunity defense.

”The Court should only allow such discovemhich is “narrovly tailored to uncover only those facts needed to rule
on the immunity claims.Backev. LeBlanc, 691 F.3d 645, 648 (5th Cir. 2013) (citihigon Boulosv. Wilson, 834 F.2d
504, 507508 (5th Cir. 1987)).
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