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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

KATHRYN L. BARKER
Civil Action No. 4:18€ev-502

V. Judge Mazzant

UHS OF TEXOMA, INC.d/b/a TEXOMA
MEDICAL CENTER

w W W W W W

MEMORANDUM OPINION AND ORDER

This matter is before the Court @efendant Ub of Texoma, Incs Motion to Compel
Arbitration (Dkt. #11). After careful consideratiof all relevant filings the motion will be
granted.

BACKGROUND

Plaintiff Kathryn L. Barker(*Barker”) filed suit againstUHS of Texomalnc. (“Texoma
Medical”) for violations of the Age Discrimination in Employment Act, the Americans with
Disabilities Act, and the Family and Medical Leave Adtexoma Medicalin turn, moved to
compel arbitration (Dkt. #11)lexomaMedicalargues thain the course dBarkers employment
it implemented a policy in which “disputes regarding the employment relationshig” baus
arbitrated unless the employee oeptg in writing (the “Arbitration Policy”). This Policy is
reflected in a document called tidternative Resolution of Conflicgreement (the “ARC
Agreement”).

Texoma Medicatontends that tequiredts personnel to complete an online cowaked
the Alternative Resolution of ConflictsThis course informs users difet Arbitration Policyand

their right toopt-outof the policyin writing; it then asksisersto acknowledge receipt of this
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information. Texoma Medical’s records refletttat Barker completed the courdRarkerdenies
receiving a copy of the ARC Agreematcompleting the courseevertheless

The Court subsequently held a hearing on this motion, whe@revtdedthe Partiesan
opportunity to further supplement the receitherat the hearingr in additional filings(Dkt.
#31) The Parties have since filsdpplementabriefs on the issue (Dkt. #35; Dkt. #36; Dkt. #38).
Texoma Medicahasalso provided additional evidente support its clainthat Barker received
notice of the Arbitration Policy.

LEGAL STANDARDS

Motions to compel arbitration turn on two questiofisvhether there is a valid agreement
to arbitrate. . . [and] whether the dispute in questiatis within the scope of the arbitration
agreement’ Graves v. BP America, In568 F.3d 221, 222 (5th Cir. 2009)uptingFleetwood
Enterprises Inc. v. Gaskamp80 F.3d 1069, 1073 (5th Cir. 2002)). Although courts are to apply
“ordinary statelaw principles that govern the formation of contradtstetermine whether a valid
arbitration agreement exists, courts apply federal common law to detetmirszdpe of the
arbitration agreementSee id. When the parties dispute whether a valid arbitraligreement
exists, the party seeking to compel arbitration must show by “a prepoweesf the evidence that
the [opposing party] has entered into a valid arbitration agreeménté JPMorgan Chase &
Co, 916 F.3d 494, 503 (5th Cir. 2019)cord Alorica v. Tovar569 S.W.3d 736, 740 (Tex. Civ.
App.—EI PasaNov. 26, 2018, no pet. h.

DISCUSSION

“In Texas, an employer may condition arvall employee’s continued employment on

assent to binding arbitration, even if the employee was initially hired in thexcabsd an

arbitration agreement.Alorica, 569 S.W.3d at 740 (citinig re Halliburton Co, 80 S.W.3d 566,



568-69 (Tex. 2002)). Texas courts reason that, when “an employee receives properfriéice o
arbitration agreement,” his or her “decision to continue showpigr work thereafter” signals
assent to the arbitration agreemelat.

The Parties disputenly whetherBarkerreceived proper notice of the ARC Agreement,
which Texoma Medicalmplementedduring the course of her employmerfiexoma Medical’s
Learning Management System AdministraB@sey Scogginstates in a declaratidhat Texoma
Medical“requires its employees to complete a course titled ‘Alternative ResolutiomdifcBsy’
(Dkt. #35, Exhibit 1 at p. 2). This courggforms Texoma Medicakmployees of the ARC
Agreement and their right to eput of the Agreement writing. Barker, on the other hand, denies
receiving the ARC Agreement or taking the course.

Texoma Medical’s evidence is more persuasivVee CourtuinderstandthatBarkerdenies
receiving notice oéuch a policyand does noguestionher sincerity. Buteven ifshe may nb
remember th&eevents, the evidence suggests thatgmenotified of the policy chang&exoma
Medical provides evidence thafl) it requires all employed® completeanonline coursen the
Alternative Resolinn of ConflictgDkt. #35, Exhibit 1 at p.)] (2) thecourseinforms users of the
newARC Agreement and their right to eptt in writing (Dkt. #35, Exhibit 1 at pp.-12), and (3)
Barkercompletedhis coursgDkt. #11, Exhibit 3; Dkt. #35, Exhibit 6). This includeslocument
outlining each of the steps in tiAdternative Resolution of Conflict®ursethat Barker completed
and acertificate of completiorwith Barker’s nameon it (Dkt. #11, Exhibit 3). According to
Scoggins, this certificate would issue only because, on completing the course, Barker
“acknowledgd [that] this course contains the ARC Program matériatgl that she had an

opportunity to review them” (Dkt. #35, Exhibit 1 at p. 2).



Barker suggestghat Texoma Medicalhas manufactured the evidenseggesting that
Barkerreceived notice of the Arbitration Policiler counsehoted atacourt hearingfor instance,
that the certificate of completidn questionis dated in late 2013 even thougbxoma Medical
states that it implemented the new Arbitration Policy in 2014. The Court fails to sebehdate
of the certificate casts doubt on its authenticity. Emplopeesumablygive their employees
notice of a policy chandgeeforeit goesinto effect.

Barker also notes thathe document outlininghe steps in the course Barkesmplete
only identifies Barkers namein handwriing, and thatnone of Texoma Medicas documents
containan identification number specifically attributable to.h8ut Scogginshas alreadgtated
that these dcumentsare attributable to Barkem her sworn affidavi—as has Robin Chenail,
Texoma Medical’s Human Resources Marketing DirettoAnd there is no indication that
Scoggins or Chenail hawaich an interest in this case ttia¢y wouldlie in sworn statements
merelyto compelarbitration. The more likely explanation is thBarkerreceived notice of the
Arbitration Policy and no longer remembers these events. Tidigonsistent withBarker’s
deposition testimongn the matter.When pressed otopicsconcerning the Arbitration Policy,
Barker laments that she “d[oesn’t] know how people are supposed to remembesalthtings
that might have been years ago” (Dkt. #38 at p. 4).

Finally, Barkerargueghat the Court should deny the motion to compel arbitration in light
of Alorica—wherea Texas appellate court affirmed a trial codecision to credian employee’s

sworn denial®veremployer records reflectingat someone wittheemployee’dogin credentials

! Barkerarguesthat certain statements in Scoggin and Chenail's respective at@mntar are conclusosysuch as
statements that “[ajopy of the ARC Agreement was delivered to Barker electronically” or thakéBaompleted
an online course on Texoma'’s Healthstream learning platform called “AhleriResolution of Conflicts” (Dkt. #18
at p. 3; Dkt. #36, at p. 2)The Court does natgree but would reach the same conclusion, regardless.



viewed the arbitration agreement in question. 569 S.W.3d at 744théappellate court made
clear that it was affirming the trial court’s decisiout of:

[Its] trust in the ability of the lower courts to resolve factusicepancies, to

discern the truth, and to ferret out dishonest or perjurious attempts by employees to

avoid ramifications of failing to read employer notices.
Id. at 744. The appellate court, in fact, acknowledged that courts are free to resolve @disputes
they wish andnoted thaseveralfederal districtcourts have ruled in favor of the employerder
similar circumstances.See idat 744 Holmes v. Air Liquide USA, L.L.CNo. H-11-2580, 2012
WL 267194 (S.D. Tex. Jan. 30, 2012ff'd, 498 F. App’x 405 (5th Cir. 2012Walker v. Tao
Operating, L.L.C.No. 1:13--619,2014 WL 11904577 (E.D. Tex. Aug. 14, 201Washington
v. Sears Logistics Servs., Indlo. 3:13-¢-3060-L,2014 WL 2159253 (N.D. Tex. May 23, 2014))
Rather thartry to discreditthese federal districhses, the state appellate court acknowleditfeat a
“conflict between the employer’s records and the employee’s sworn denials create[s] a fact issue
contract formation, meaning that the trial court c[an] find either the emplger or the
employee’s favoi See Alorica569 S.W.3d at 741 (citingmart Stores of Tex510 S.W.3d 559,
570 (Tex. Civ. App—EI Paso 2016, pet. denigdemphasis added)n this casethe Court finds
Texoma Medicas records andts employees’ detailed affidagibn those recordsore reliable
than Barker'sdatedrecollection Texoma Medical has therefoestablished the validity ahe
ARC Agreement by apreponderance ohe evidence.

CONCLUSION

Defendant’s Motion to Compel Arbitratiofpkt. # 11)is GRANTED. Accordingly, all

pending motions areDENIED. It is further ORDERED that the Clerk is directed to

ADMINISTRATIVELY CLOSE this case pending completion of arbitratioh. is further



ORDERED that Plaintiffs shall notify the Court withifourteen (14) days of the completion of

arbitration.

SIGNED this 4th day of June, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE




