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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

NATURAL POLYMER
INTERNATIONAL CORPORATION

Civil Action No. 4:18CV-00667
Judge Mazzant

V.

THE HARTZ MOUNTAIN
CORPORATION

w W W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the Couid DefendantThe Hartz Mountain CorporatisMotion for
Summary Judgmen(Dkt. #28). Having considered the motion and the relevant pleadings, the
Court finds thathemotion should bgranted.

BACKGROUND

On August 22, 2018, Plaintiff Natural Polymer International Corpordiliechits Original
Petition in the 366th Judicial District Court of Collin County, Teffakt. #1-1). On September
21, 2018, Plaintiff removed the case to this Court, asserting diversity jurisdiction2gdes.C.

§ 1332 (Dkt. #1).! Pursuant to the Court’s Order and Advisory, Plaintiff filed an Amended
Complaint on October 25, 201Bkt. #4; Dkt. #6).

Plaintiff alleges inits Amended Complaint that it is a manufactuoé naturalpet treats
(Dkt. #6 19). In 2016, Plaintificlaims it“entered into a business relationship with Defendant
whereby (i) Defendant would seek certain products and servicegPlamitiff], (ii) [Plaintiff]
would provide certain products and services, @injl Defendant would payPlaintiff] for the

products andervices provided. (Dkt. #6 §10). The products and services referred to by Plaintiff

! Plaintiff is a Delaware corporation with its principal place of business imoPTEexagDkt. #1 14; Dkt. #+1 13).
Defendant is a New Jersey corporation with its principal place dfidassin Secaucus, New JergBkt. #1 13;
Dkt. #1-1 74).
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includes “(i) the sourcing of quality raw materials, (i) the manufacture of pet treats, (iii)
the sourcing of packaging materials, and (iv) the packaging and shipment of pet
treats.” (Dkt. #6 1 11).

In April 2017, Plaintiff claims thatDefendant requested “certain products and services”
pursuant to the parties’ business relationglgt. #6 118). To fulfil Defendant’s requests,
Plaintiff allegedly“incurred significant costs by acquiring quality raw materials @aakaging
materials to satisfy the requests made by DefendantDkt. #6 19). After Plaintiff incurred
these costs, Defendant canceled its requedtiay of 2017(Dkt. #6 120).

Plaintiff alleges a breaebf-contract claim and, in the alternative, claims for promissory
estoppelnd quantum meruit against Defenddbitt. #69925-41) In addition to other requested
damages, Plaintiff seeks to recover its attorney’s fees and costsl telgieosecuting this suit
(Dkt. #6at p. 7) OnJduly 19,2019, Defendant fileds Motion for Summary Judgme(Dkt. #28).
Plaintiff filed a responsén opposition to the motion on August 9, 203kt. #30) Defendant
filed a reply in support of the motion on August 16, 2(0bRt(#31).

Complicating matters, the partidsagreeabout what contraair contracts are relevant to
Plaintiff's breachef-contract claim Plaintiff argues that three contracksseé between the parties
and thathere is a genuine issue of material fact concerning whether Defendant is liable for breach
under all of thenm(Dkt. #30at pp. 10-13 Plaintiff alleges that these three contracts area(1)
November 201@nemorialization of an oralgreement (“Contract One”); (2) seven purchase orders
that Defendant placed in April 20with identical termsand conditions attache{d Contract
Two”); and (3)a “Master Supply Agreement” executed in August of 2017 (“Contract Three”)

(Dkt. #30 at pp. 10-14). But Defendant submits tbaty Contract Twogovernsthe parties’



obligationsin this litigation (Dkt. #28 at pp. 1418). The Courtoutlines the essential contents
from each of the threestensiblecontracts below:

l. Contract One

Contract One is a Novemb#d, 2016emailsent from one of Plaintiff's employeesdoe
of Defendant’ssmployes (Dkt. #30—1 5; Dkt. #30-2). The email purports to recap aarlier
phone conversatiobetween the parties. The relevant terms are as follows:

- [Defendant] requested certain raw materials that are not stock items for
[Plaintiff].

- [Defendant] will be responsible for these materiadsich will be identified by

[Plaintiff], and will buy them if the project is canceled, if the materials go out
of date, or if any materials are left after 12 months from the date of purchase

(Dkt. #30-2).
Il. Contract Two

Contract Two consists of seven pouase orderplaced by Defendant in April 20with
identical termsand conditions attach€kt. #28 at p. 10Dkt. #28, Exhibits 1-7).The purchase
orders were signed by Defendant, and each order stated that it was “suttjedBemeral Terms
and Conditions set forth below and to any other master agreement whislichnecorporated
herein as part of this contraaiDkt. #28, Exhibits 7). Both parties agree that Contract Two
contains avalid New Jersey choicef-law clause(Dkt. #28 at p. 13; Dkt#30 at p. 10). The
relevant terms from the General Terms and Conditions attached to each purdeassae as
follows:

1. ACCEPTANCE:

- Acceptance of this offer is limited to acceptance on the terms and conditions of
this offer and omo other terms and conditions; provided that, this Order shall
be subject to the terms and conditions of any Master Purchase Agreement that
may be in place between [Defendaaid[Plaintiff] (hereinafter aiMSA”).
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Fulfillment of any part of an Ordery @ny other conduct bpPlaintiff] which
recognizes the existence of a contract pertaining to the subject matter of such
Order, shall constitute acceptance[Byaintiff] of such Order and all of the
terms and conditions included or referenced herein, including any MSA
(collectively, the' Contract Term).

[Defendant]objects to any terms proposediaintiff’'s] proposal, sales note,
acknowledgment or other form of acceptancfpbaffendant’sloffer which add

to, vary from, or conflict with the Contract Terms. Any such proposed terms
shall be void and the Contract Terms constitute the complete and exclusive
statement of the terms and conditions betwe¢aintiff] and[Defendant]

If an Order has been issued[BPefendant]in response tfPlaintiff's] offer and

if any of the Contract Terms add to, vary from or conflict with any terms of
[Plaintiff's] offer, then the issuance of the Ordefbgfendantjshall constitute

an acceptance diPlaintiff’'s] offer subject to the express conditions that
[Plaintiff] assents to the additional, different and conflicting Contract Terms
and acknowledges that the Order and these Contracts Terms constitutes the
entire agreement betwef?laintiff] and[Defendantjwith respect to the subject
matter hereof and the subject mattefRifintiff's] offer. [Plaintiff] shall be
deemed to have so assented and acknowledged JRlesstiff] notifies
[Defendant]to the contrary in a writing signed H¥laintiff's] authorized
representative within ten (10) working days of receipt of the Order.

13. ORDER CANCELLATION:

(a) [Defendantlmay terminate all (or any portion) of this Order for its sole
convenience at any time by written or electronic notice to [Plaintiff], which
terminaton shall be effective upon receipt, or upon such other date as may
be specified in such notice. Upon receipt, [Plaintiff] shall cease arefurt
work in regards to such Order as specified in such notice. [Defendant] shall
pay for any Products delivered and or services performed prior to the date
that termination becomes effective..

15.REMEDIES:

(b) In no event will [Defendant] be liable to [Plaintiff] or any third party, in
contract, tort or otherwise, for any loss of profits or business, aevyal,
incidental, indirect, exemplary, punitive or consequential damages, arising
from or as a result of these contract terms, any order or any agreement
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between the parties relating to the Products, services or deliverables
[Plaintiff] provides, even if [Defendant] has been advised of the possibility
of such damages.

(Dkt. #28, Exhibits 12).

M. Contract Three

Contract Three is a “Master Supply Agreeméetiecuted by the parties in August of 2017
(Dkt. #30 at p. 11Dkt. #30-40). Contract Three also contains a New Jersey chafitaw clause
(Dkt. #3040 P 18). Contract Thredasan initial term from “August 1, 2017 until July 31, 2020
..." (Dkt. #3040 PP 11, 15).

Contract Three alscontains the following provisions

3. Individual Purchase Orders. . Purchase Orders are subject to cancellation by
[Defendant] at any time for any reason up to the point of shipment of the
Products subject to such Purchase Order; provided however that [Plaintiff] may
request compensation from [Defemt] as a result of any such cancellation to
the extent [Plaintiff] has produced Products or otherwise utilized rawiaiate
in regards to such cancelled Purchase Order which Products or matenails can
be used for other business, which request will be discussed in good faith.

15.Entire Agreement This Agreement supersedes all prior negotiations,
communications, contracts and agreements relating to the subject matter of this
Agreement.

(DKt. #3040 ] 3).
LEGAL STANDARD

The purpose of summary judgment is to isolate and dispose of factually unsupported
claims or defensesCelotex Corp. v. Catretd77 U.S. 317, 3224 (1986). Summary judgment
is proper under Rule 56(a) of the Federal Rules of Civil Procedure “if the movanttsiadwWeere

is no genuine dispute as to any material fact and the movant is entitled to judgmenttas af ma

2 Though the actual agreement is titled “Confidential Supply Agreembhkt” £30-10), Plaintiff repeatedlyrefers to
it as the “Master Supply Agreement” in its respo(i3kt. #30 at pp. 1#12). Thisis consistent with how Plaintiff
referred to the agreement throughout negotiations with Defe(dknt#30-9).
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law.” FED.R.Civ.P.56(a). A dispute about a material fact is genuine when “the evidence is such
that a reasonable jury could ret@werdict for the nonmoving partyAnderson v. Liberty Lobby
Inc., 477 U.S. 242, 248 (1986). Substantive law identifies which facts are materidlhe trial

court “must resolve all reasonable doubts in favor of the party opposing the motiomfoasu
judgment.” Casey Enters., In@. Am. Hardware Mut. Ins. Cd&55 F.2d 598, 602 (5th Cir. 1981).

The party seeking summary judgment bears the initial burden of informinguheo€ its
motion and identifying “depositions, documents, electronicstityed information, affidavits or
declarations, stipulations (including those made for purposes of the motion only), adsjissi
interrogatory answers, or other materials” that demonstrate the abdeaageouine issue of
material fact.FED. R.Civ.P.56(c)(1)(A);Celotex 477 U.S. at 323If the movant bears the burden
of proof on a claim or defense for which it is moving for summary judgment, itcoos forward
with evidence that establishes “beyond peradveralliraf the essential elements of ttlaim or
defense.” Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986). Where the nonmovant
bears the burden of proof, the movant may discharge the burden by showing that there ican abse
of evidence to support the nonmovant’'s ca€elotex 477 U.S. at 325Byers v. Dall. Morning
News, Inc.209 F.3d 419, 424 (5th Cir. 2000).

Once the movant has carried its burden, the nonmovant must “respond to the motion for
summary judgment by setting forth particular facts indicating there is a gassiurgefor trial.”
Byers 209 F.3d at 424 (citing\nderson 477 U.S. at 24819). A nonmovant must present
affirmative evidence to defeat a properly supported motion for summary judgiretarson477
U.S. at 257. Mere denials of material facts, unsworn allegations, or argumentsentidrasin
briefs or legal memoranda will not suffice to carry this bardeRather, the Court requires

“significant probaitze evidenc&from the nonmovant to dismiss a request for summary judgment.



In re Mun. Bond Repting Antitrust Litig, 672 F.2d 436, 440 (5th Cir. 198@uotingFerguson
v. Nat'l Broad. Co, 584 F.2d 111, 114 (5th Cir. 1978)). The Court must consider all of the
evidence but “refrain from making any credibility determinations or wegglire evidence.”
Turner v. Baylor Richardson Med. Gtd76 F.3d 337, 343 (5th Cir. 2007).

Under both Texas and New Jersey law, the interpretation of an unambiguoustdsratra
guestion of law.URI, Inc. v. Kleberg Cty543 S.W.3d 755, 763 (Tex. 2018®elective Ins. Co.
of Am. v. Hudson E. Pain Mgmt. Osteopathic Mé6.A.3d 1272, 1276\.J.2012).

ANALY SIS

Defendantmoved for summary judgment on Plaintiff's claims tmeach of contract,
promissory estoppel, and quantum meru@n Plaintiff's breackof-contract claim, Defendant
argues that: (1) Contract Two is the only enforceable contract relevaihistditigation;
(2) Defendant cancelled its order pursuant to Contract Two’s explicit temas(3)Defendant
cannot beliable for any of Plaintiff’'s claimed damages under Contract Two’s explicit terms
(Dkt. #28 at pp. 1417; Dkt.#31 at pp. 35). The Court agrees with Defendant and finds:that
(1) Contract Two is thenly relevant contract to this disput{@) Contract Two allowed Defendan
to cancel its orders at any timend (3)Contract Twoforeclose Plaintiff's claimed breackof-
contract damages as a matter of.lavccordingly, the Court grants summary judgment for
Defendant on Plaintiff's breaebf-contract claim.

On Plaintiff's promissory estoppel and quantum meruit claims, Defendant argues that, as
a matter of law, Plaintiff may not maintain these claims where an express contractsgtine
subject matter of ik dispute(Dkt. #28 at p. 18). The Court agrees with Defendant gnadts

summary judgment for Defendant on Plaintiff's promissory estoppel anduwpaneruit claims.



l. Plaintiffs Breach-of-Contract Claim Fails as a Matter of Law

The essential elements of a breaditontract claimare: (1)the parties entered int®
contract containing certain term®) the plaintiffdid what the contract requiredto do;(3) the
defendant did not do what the contract requited do—the breachand (4) the plaintiff was
damaged as a result fodefendaris breach?® It is thefourth element-thatPlaintiff was damagk
as a result of Defendant’s breaethat Plaintiff cannosatisfyas a matter of law.

Regarding Plaintiff's claim for breach of contradte tCourt finds that(1) Contract Two
is the only relevant contract to this dispute; (2) Contract Two allowednBaht to cancel its
orders at any time; and (3) Contract Two forecloses Plaintiff's claimedHtsoé-contract damages
as a matter of law

A. Contract Two is the Only Relevant Contract

The Court finds that Contract Twethe terms and conditions attached to the seven
purchase ordessis the only relevant contract with regard to Plaintifreachof-contract claim
Plaintiff does not challenge the validity or enforceability of Contract butgosits that it is “the
most unlikely” of the three contracts to apply to this disgfitet. #30 at p. 12} Plaintiff is

mistaken.Only Contract Two applies to this dispute.

3 These are the elements under bbttasand New Jerselaw. S & S Emergency Training Sols., Inc. v. Elli&64
S.W.3d 843, 847 (Tex. 201&itation omitted);Globe Motor Co. v. Igdalev39 A.3d 57, 64N.J. 2016)(citation
omitted).

4 Defendant cited t&l.J.STAT. § 12A:2-204 andN.J.STAT. § 12A:2206A to demonstrate that Plaintiff accepted the
offer made by Contract TwDkt. #28 at p. 15). Plaintiff never claired in its responsehat Contract Two is
unenforceable.

Plaintiff did makepassing reference to the fact tiadid notsign the purchase order forms included with Contract
Two (Dkt. #30 at p. 5).However, he Court will not consider an issue that Plaintiff has not fully bdiefee United
States v. Volkse@66 F.2d 190, 193 (5th Cir. 198per curiam)Ragland v. Dallas Cty. Cmty. Coll. DisNo. 3:16
CV-722L, 2017 WL 1196863, at *5 (N.D. Tex. Mar. 31, 2013tating that the court would not consider an issue not
fully briefed by a party).And of course, théact that aseller of goods-here,Plaintiff—did notsigna contractis
insufficient on its own to rendercontract unenforceahleSeeRobinson v. PNC Banko. CIV.A. 1307818 SRC,
2014 WL 1716248, at *2 (D.N.J. Apr. 30, 2014pplyingthe New Jersey).C.C).
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Contract Three-what Plaintiff refers to as tHéMaster SupplyAgreement—plainly does
not apply to Plaintiff’'sbreachof-contract claim As Plaintiff alleges in its complainBlaintiff
broughtthis lawsuitto “recover the costs incurred related to the Purchased Mateids"#6 P
24). Plaintiff defines the “Puhased Materials” as thejtality raw materials and packaging
materials to satisfy the requests made by Defendant” in April of @D|t7 #6 PP 18—19). There
is no dispute that in May of 2017, Defendgeriminatedts April 2017 ordergDkt. #30 at p. 6).
The parties executed Contract Three in August of Z0KT. #30 at p. 11Dkt. #30-10). The
initial term of Contract Threkegan on August 1, 2017.

Plaintiff argues thaContract Three applies because it “doesimdude an exclusiothat
prior purctase orders areot to be included under its teringDkt. #30 at pp. 67) (emphasis
added). Plaintiff twists weltsettled principle of contract interpretatiom making this argument.
Contract termsre to be given their plain and ordinary meaniigg., M.J. Paquet, Inc. v. N.
Dept of Transp, 794 A.2d 141, 152N.J. 2002) And the Court may not read into a contract
words it does not contairk.g, McBride v.Md. Cas. Co.23 A.2d 596, 598N.J. 1942)> Contract
Threewas not effective untfiour months after Defendant placed its orders and three months after
Defendanterminatedts orders. Plaintiff’'s argument that Contract Three applies to this dispute
because it does not include exclusiorthat the prio—now terminated—orders arenotincluded
under its termssksthe Court todisregard the plain application of Contract Three’s August 1,
2017, effective date. It also asks the Courtegadinto Contract Three aonexistentclause

reviving theterminatedpurchase orders but wilignificantly different terms than Contract Two

5 The parties do not contest that Contract Three contains aNeldlersey choicef-law clausgDkt. #28 at p. 13;
Dkt. #30 at p. 10).The same contradhterpretation principles would apply under Texas ldwg, Great Am. Ins.
Co. v. Primg512 S.W.8 890, 892 (Tex. 2017Yzaguirre v. KCS Res., In63 S.W.3d 368, 373 (Tex. 20Q¢)tation
omitted).



originally had® The Court declines to dather” Contract Tihee cannot apply to this dispute as
a matter of law.

Plaintiff also argues that there is a genuine question of material fact as to whether
Defendant breached Contract iékt. #30 at pp. 1811). Defendant appears to dispute whether
Contract One qualifies as a valid and enforceable contract, and it treats Comteaets @n
impermissibleoral modification of Contract Tw(Dkt. #31 at p. 6). The Court assumes without
deciding that Contract Oneasvalid and enforceable contract becausany event, Contract One
was superseded by the express terms of Contract Two.

Contract Two states:

[Defendant]objects to any terms proposed [Plaintiff’'s] proposal, sales note,

acknowledgment or other forof acceptance dDefendant’s]offer which add to,

vary from, or conflict with the Contract Terms. Any such proposed terms shall be

void and the Contract Terms constitute the complete and exclusive statement of the
terms and conditions betweflaintiff] and[Defendant]

(Dkt. #28, Exhibits £7 1). “Contract Terms’meannly the terms and conditions contained in
the purchase orderand any MastePurchaseAgreementthat was in place between the parties
(Dkt. #28, Exhibits 7P 1). Plaintiff never alleges thatMaster Purchase Agreement existed at
the timeContract Two was createdAnd despite its lengthy discussion and reliance on Contract
One throughout its respondelaintiff neverallegesthat Contract One was “Master Purchas

Agreement'that could beroperly incorporatednder the terms &@ontract Two In fact, Plaintiff

8 “It is fundamental that if a contract is to be revived, it must be reinstagschatlythe same terms as were present
before it was voided. Gillette v. Cashion91 A.2d 421, 423N.J. App. Div. 1952)(emphasis added)By Plaintiff's
own admission, Contract Three’s terms are differeantd more favorable to Plaintiffthan Contract Two's terms
(Dkt. #30 at p. 12).

7 Plaintiff also argues thaontract Three applies to this dispute because it contains a mergerasidusecause it
controls in the event of an inconstancy with any purchase orderBikiat p. 7).For the reasons stated above and
the reasons stated in the Defendant’s répkt. #31 at p. 9)the Court rejects Plaintiff's additional attempts to apply
Contract Three to this dispute.
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repeatedly asserts that Contratireerepresents the “Master Supply Agreement” between the
parties(Dkt. #30 at pp.6—7, 9, 1+12). Because Plaintiff fided to present any evidence that
Contract One constitulea Master Purchase Agreement between the parties, Contract Two plainly
voids any terms the parties agreed to in Contract One.

B. Contract Two Allowed Defendantto Terminate Its Purchase Orders

BecauseContract Two is the only contract that can apply to Plaintiff's bredaontract
claim, the next question is whether Contract Two allo®efiendantto terminateits April 2017
orders. The plain terms of Contract Two allow Defendant to “termiadit@or any portion) of this
Order for its sole convenience at any time .(Dkt. #28, Exhibits 7). Plaintiff concedes that if
Contract Two is theperablecontract, Defendant “would be correct that [it] could terminate the
Purchase Orders pursuanthose terms(Dkt. #30 at p. 13). Accordingly, Defendant was within
its rights under Contract Two terminate the purchase orders.

C. Contract Two Forecloses Plaintiff's Claimed Damages for Breach of Caratct

Plaintiff argues that even if Contract Twopdies to this dispute, there is a genuine question
of material fact regarding whether Defendantes it expectation and benefif-the-bargain
damagefor failing to pay for services Plaintiff performed prior to Defendant’scetation—
namely, ordering the packaging and raw mateR#&ntiff neededo fulfill Defendant’s ordeof
goods(Dkt. #30 at p. 13-14). Plaintiff is mistaken—even if a genuine question of material fact
exists regarding whether Defendant did not pay Plaintiff for servicésrped,® Plaintiff cannot

recover expectation and benaditthe-bargain damages for those services as a matter of law

8 These are the only damages Plaintiff claims it is entitled to under the cqBkact30 at p. 5).

9 Defendant disputes that Plaintiff could have performed any services since¢hasguorders were for the safe o
goods, not servicg®kt. #31 at pp. 34). The Court does not need to address this question because, as a matter of
law, Plaintiff cannotrecoverany expectation or benefif-the-bargain damagdsr Defendant’s alleged breach.
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Contract Two’'sterminationprovision states thddefendant “shall pay for any Products
delivered and or services performed prior to the date that termination becdentiveet. .”
(Dkt. #28, Exhibits 7 P 13). Plaintiff asserts that there is a genuine issue of material fact
regarding whether Defendaibreached Contract Two by not paying ‘feervices performed” by
Plaintiff uponDefendant’s terminatianEven if Plaintiffperformed services under Contract Two
as it claims, Plaintiff is not entitled to expectation or berwfihe-bargain damagesor
Defendant’s breach

Under its “remedies” section, Contract Two states:

In no event will [Defendant] be liable to [Plaintiff] or any third party, in catira

tort or otherwise, for anjoss of profitsor businesspr any special, incidental,

indirect, exemplary, punitive or consequential damaagsing from or as a result

of these contract terms, any order or any agreement between the parties t@latin

the Productsservices or deliverables [Plaintiff] providesven if [Defendant] has
been advised of the possibility of such damages.

(Dkt. #28, Exhibits +7 15) (emphasis added)Contract Two prevents Plaintiff from recovering
“for any loss of profits or business . . .DKt. #28, Exhibits 1-P 15). “Expectation damages” is
another moniker for loss of benefit of the barga®oyle v. Englandés, 488 A.2d 1083, 1084
(N.J.App. Div. 1985) And failure of a party to receive its benefit of the bargawhich is the
“core concern of contract law~is essentially the loss of profits.E. River S.S. Corp. v.
Transamerica Delaval, Inc476 U.S. 858, 870 (198jitaton omitted)

Recovery for loss of profits is plainly foreclosed und&ntract Twds terms This
includes any loss of profitsatising from ...servicesor deliverables [Plaintiff] provides
...” (Dkt. #28, Exhibits £7P 15). Thus, even if genuine issue of material fagtistsregarding
whether Defendant breached Contract Two by not paying for “services pedfoly Plaintiff
Defendant’s breach did not cause damages to PlaimderContract Two. Plaintiff cannot

recoverexpectation and benefif-the-bargain damages for a breach under Contract dsva
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matter of law which arethe only damages Plaintiff attempts to recolvere Because Plaintiff
cannot satisfy element dio of its breackof-contract claim—that itwas damagdas a result of
Defendant’s breachsummary judgment for Defendant is appropridte.

ll.  Plaintiffs Promissory Estoppeland Quantum Meruit Claims Fail as a Matter of Law

As a tireshold matter, Texas law applies to the question of whether Plaiptofisissory
estoppel and quantum meraiaims fail as a matter of lawthe New Jersey choiee-law clause
contained in Contract Two does not govern these equitable cl&easortt Expl. Co. v. Chevron
U.S.A,, Inc. 787 S.W.2d 942, 944 (Tex. 1990QRuantum meruit is an equitable remedy which
does not arise out of a contract, but is independent)otit.

Plaintiff argues that it is allowed tolead promissory estoppeind quantummeruit as
alternative theoes of recovery to its breaebf-contract claim(Dkt. #30 at p. 14). Plaintiff is
correct—it maypleadpromissory estoppel and quantum measdlternative theaesof recovery.
SeeMethodist Hosp. v. Hala#15 S.W.3d 517, 522 (Tex. AppHouston [1st Dist.p013 no
pet). Butthe question is no longamether Plaintiff can plead alternative theari@$he question
is now—after determining that Contract Two applies tes tispute—whether Defendant is
entitled to judgment as a matter of lawRIaintiff's quantum meruiandunjust enrichmentlaims.
The Court finds that it is.

“For many years, Texas courts have held that promissory estoppel beconsdeat@ih
claimant only intheabsencef a valid and enforceable contractDoctors Hosp. 1997, L.P. v.

Sambuca HousL.P, 154 S.W.3d 634, 636 (Tex. AppHouston [14th Dist.P004 pet. abated

10 As Defendant notes |&ntiff is a sophisticated, commercial ent{iykt. #31 at p. 5).While Contract Two’serms
seem remarkably unfavorable to Plaintiff, this is the contract Plairgifeal to. And as the Court discussed,
Plaintiff—rather remarkdig—did not challenge the validity or enforceability of Contract TvBupranote 4, at8.
Nor did Plaintiff claim any terms were ambiguo®ee generallyDkt. #30).

11 plaintiff does not dispute that Texas law applies here.
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(emphasis in original)cpllecting casés Althoughtheexistence of a promisadependenof the
contract can be used to sustapramissory estoppelaim under Texas lawVilliams v. Colonial
Bank, N.A. 199 F. Appx 399, 403 (5th Cir. 2006)Plaintiff does not claim that a promise
independent of a contract exists h@&t. #30 at p. 14-15). In fact, Plaintiff argues at every turn
thatit is entitled to breach of contract damages under Contract One, Contracridd@ontract
Three(Dkt. #30 at pp. 1814). By Plaintiff's own admissionsomevalid, enforceable contract
governs this disputeAs such,Plaintiff may not assesd promissory estoppalaim under Texas
law.

Plaintiff's quantum meruitlaim fails as a matter of law for thensa reason. Generally,
a party may recover under quantum meruit only when there is no express contrangdbeer
services or materials furnished.Vortt Expl. Co, 787 S.W.2dat 944. Plaintiff presents no
evidence that any exception to that general rule applies(b&te#30 at pp. 1415. Plaintiff
simply asserts again that it is allowed to “plegdantum meruitto allow alternative recovery if
the evidence at trial warrants i{Dkt. #30 at p. 14). Plaintiff ignores the fact thatthether an
express contract covers tgeods orservicesn disputeis a legal questianSeeHill v. Shamoun
& Norman, LLR 544 S.W.3d 724, 737 (Tex. 2018Ry Plaintiffs own admissionan express
contractgoverns the goods at issue hédit. #30 at pp. 1814). Thus, Plaintiff's promissory
estoppel and quantum meraigimsfail as a matter of law.

CONCLUSION

It is thereforeORDERED that Defendant’$otion for Summary Judgme(Dkt. #28)is

herebyGRANTED. Plaintiff's claims for breach of contragromissory estoppel, and quantum

meruitareDISMISSED with prejudice. Each party shall bear its own costs.

14



SIGNED this 18th day of November, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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