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United States District Court

EASTERN DISTRICT OF TEXAS

SHERMAN DIVISION
MARLA ELISE JACKSON 8§
§ Civil Action No. 4:19-CV-256
V. § Judge Mazzant/Judge Nowak
8§
CONIFER REVENUE CYCLE §
SOLUTIONS, LLC §

MEMORANDUM ADOPTING REPORT AND
RECOMMENDATION OF UNITED STATESMAGISTRATE JUDGE

Came on for consideration the report of thetéthStates Magistrate Judge in this action,
this matter having been heretofore referred eoNtagistrate Judge pursuant to 28 U.S.C. § 636.
On December 17, 2019, the report of the Magistdatdge (Dkt. #26) was entered containing
proposed findings of fact and recommendatioasBaintiff's Motion toVacate AAA Arbitrator’s
Order Granting Motion to Dismiss with Prejadi(Dkt. #12) be denied, and Defendant Conifer
Revenue Cycle Solutions, LLC’s Motion for @mary Judgment (Dkt. #13) be granted.
Having received the report of the United Std#emistrate Judge, having considered Plaintiff's
Objections (Dkt. #28), Defendant’s Response (BRB), and having conducted a de novo review,
the Court is of the opiniothat the Magistrate Judgefeport should be adopted.

RELEVANT BACKGROUND

The facts are set out in detail by the Magistidudge and are repeated herein only to the
extent necessary. Plaintifileges her former employer Bmdant Conifer Revenue Cycle
Solutions, LLC discriminated against her (Dkt&, #12). After receiving her right-to-sue letter
from the Equal Employment Opportunity Commission on January 13, 2018, Plaintiff filed suit
67 days later, on March 21, 201&ee Marla E. Jackson v. Conifer Health Solutions, et al.,

No. 4:18-CV-00192, in the United States Districiu@t for the Eastern Distt of Texas, Sherman
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Division (Plaintiff's “First Suit”). The Court thereafter granted Defendant’s Unopposed Motion
to Compel Arbitration and dismissed PlaifisifFirst Suit on July 17, 2018, 118 days after its
commencement (First Suit Dkt. #13Rlaintiff made her demand rf@rbitration on August 28,
2018, 42 days after the First Swias dismissed and 227 days aftmreipt of the EEOC Notice of
Rights (Dkt. #13-6).

Disputes arose between the Parties relatatidaarbitration locale and selection of the
arbitrator. Ultimately, the Amaran Arbitration Association BAA”) set the arbitration location
for Frisco, Texas, and appointed Bill Lamoreasxarbitrator (Dkts#15 at p. 8; #15-1 at pp. 14—
15; #17 at p. 4). On March 6, 2019, Arbitratomareaux dismissed Plaifits arbitration as
untimely, finding that even applyirgguitable tolling, Plaintiff's d@and for arbitration was made
outside of the 90-day requiremaaf the Federal Arbitration A¢"Arbitration Order”) (Dkt. #13-

4 at p. 7). Following issance of the Arbitration Order, Plaintfffed the instant suit, again alleging
claims of discrimination and further seekinguacate the arbitration award (Dkts. #1; #12).
Defendant, in response, filed a Motion for Sumyniudgment (Dkt. #13)The Magistrate Judge
recommended Plaintiff’'s Motion lenied, and Defendant’s Motibwe granted, finding that under
the Federal Arbitration Act there were no grosihal vacate the arbitration award (Dkt. #26).

On January 3, 2020, Plaintiff filed a Written j@ttion to the report (Dkt. #28). Plaintiff
specifically objects tht the report (1) failed to adequatejfive weight to Plaintiff’'s supporting
affidavits; (2) improperly denied Plaintiff an opportunity to conduct discovery on the issue of
partiality; (3) prematurely considered Defendamflotion for Summary udgment; (4) failed to
find bias or partiality in either the allegest parte communications taeeen Defendant and the

AAA, or Defendant’s untimely answer; and (5) &llto consider the paality evinced by the



AAA in deciding the arbitrion locale (Dkt. #28}. Defendant filed &esponse on January 16,
2020 (Dkt. #29), urging the Court to overrule eacPlaiintiff's objections because Plaintiff does
nothing more than rehash arguments fully briefed by the parties and considered (and rejected) by
the Magistrate Judge.
OBJECTION TO REPORT AND RECOMMENDATION

A party who files timelywritten objections to a magistrate judge’s report and
recommendation is entitled to a de novo revathose findings orecommendations to which
the party specifically objects 28 U.S.C636(b)(1)(C); Fed. R. Civ. P. 72(b)(2)-(3).
Plaintiff's Affidavits

In the report, the Magistrate Judge ovkrdu Defendant’s objeains to Plaintiff's
supporting documents submitted along with mRiffis Response to # Motion for Summary
Judgment (Dkt. #26 at pp. 7-8). Plaintiff compfathat, after overruling the objections, the
Magistrate Judge failed to propedonsider Plaintiff's affidavitiad that of her Atlanta arbitration
representative, J.G. Long (Dkt. #28 at pp. 5-6). Plaintiff articuldfgee Judge clearly
understood the importance of th#fidavit, yet none of the rekant sworn evidence was ever
brought up again or apparentignsidered in her decision Repand Recommendation” (Dkt. #28

at p. 6). Defendant insists aftiff’'s objection lacks basisexplaining “[jJust because the

1 Although not labeled as a formal objection, Plaintiff also claims a four-year statutétatitins should apply to her
underlying ADA claim (Dkt. #28 at pp. 15-16). Plaintiff's request to vacate was not denied on $thtoitatons
grounds, and Plaintiff did not raise this issue before the $itatg Judge. Similarly, to the extent Plaintiff now claims

the statutory 90-day filing requirement is unreasonable, ancrgument is irrelevant to the determination under 9
U.S.C. § 10(a) of the FAA. As neither of these issueshefme the Magistrate Judgmd each arguably goes to the
underlying merits, the Court does not address these arguméamtage Deepwater Co. v. Petrobras Am. Inc., No.
4:18-CV-02246, 2019 WL 2161037, at *2 (S.D. Tex. May 17, 2019) (“The Court does not conduct a review of an
arbitrator's decision on the merits, therefore argumemtscerning the merits are irrelevant to the Court’s
determination of whether there are statutory grounds within Section 10(a) undertheéharbitration award should

be vacated.”).



Magistrate Judge did not rely on or quote frora #ifidavits in her Report does not mean she
failed to properly consider the eeidce before her” (Dkt. #29 at p. 4).

Plaintiff's statement, and hegpresentative’s statemeekpand upon Plaintiff's assertion
that Arbitrator Lamoreaux was biased and/or patti&@lefendant. Plaintiff avers, “[bJased on the
[Dlefendant’s conduct of initiating an ex partengersation with AAA in oder to get its untimely
Answer submitted, . . . it is notstretch to believe that the [D]efendant initiated and the arbitrator
received an ex parte conversation which leadfévarable dismissal ruling(Dkt. #15-1 at p. 75).
Similarly, her arbitration represtative swears, “[ffrom my view, having a direct involvement
with Plaintiff[’s] case, | left thgrocess with a clear perception that the process was one sided in
favor of the [D]efendant(Dkt. #15-1 at p. 76).

The Magistrate Judge fully discussed ie tieport each of the grounds under which an
arbitration award may be vacated, including wheéwedence of partiality or corruption existed.
The Magistrate Judge further dissed at length each of the mences stated in Plaintiff's
supporting documents and upon whichiftiff relies toadvance her belief that partiality exists,
including the extension of Defendantieadline, arbitration localeelection of the arbitrator, and
arbitration award. Moreover, unsupported dojeative statements of opinion and suppositions
such as those found in Plaintgfsupporting affidavits—“it is na@ stretch believe”—do not create
a factual dispute, and therefore, do not precthdeCourt’s granting cdummary judgment.

Lack of Discovery and Prematurity of Motion

Plaintiff's second and third objections canta the alleged neefdr discovery and the
prematurity of Defendant’s Motion for Summaludgment. Plaintiff argues that,

To deny [Plaintiff] the opportunity to dieger evidence ofpartiality and/or

corruption makes it plain that [Plaintiffjauld not be able to produce evidence of
partiality.

* % %



The intent in filing a Summary Judgement [sic] motion after discovery is to allow
the parties to assert, before the coarty and all evidence gained through the
process of investigation and discovery the judge to ruleon pre-trail [sic]
evidence.

* k% %

[In] this instant [sic] the court was matencerned with reducing congestion in the

judicial system than the jucdal rules of procedures . [Plaintiff] contends that a

reasonable person would not have dravpremature summaijudgement [sic]

partly to reduce congestiam the judicial system.
(Dkt. #28 at pp. 7-10). Defendant contendsaitRiff’'s only evidence of partiality is the
arbitrator’s ruling itself,” which is not enough to “breach” the high threshold of evident partiality
(Dkt. #29 at p. 5). Defendant continues that eedexists to take thextraordinary step of
conducting discovery here when itiear Defendant is entitled to judgment as a matter of law and
Plaintiff was given “every bengfof the doubt possible” and “failieto demonstrate that delay in
considering Defendant’s MSJ waswamted” (Dkt. #29 at pp. 5-6).

The Magistrate Judge considerediRliff's argumentexplaining:

To the extent Plaintiff moves the Courtdelay consideration dhe instant Motion

under Rule 56, Plaintiff has not met thel®66(d) standardr otherwise shown

such delay is warranted. atiff does not proffer whapecific evidence she seeks,

what factual bases require further deyehent, or why such evidence would or

should preclude the Court’s curreansideration of Defendant’s Motion.
(Dkt. #26 at p. 11). “Rule 56(d) gvides a mechanismifdealing with the pblem of premature
summary judgment motions . . . Hovee, in order to justify suctelief, the nonmoving party must
show ‘by affidavit or declarain that, for specifiedeasons, it cannot pregdiacts essential to
justify its opposition.” United States v. Shoup, No. 3:14-CV-4440-N-BK, 2017 WL 4535285, at
*2 (N.D. Tex. Sept. 8, 2017)gport and recommendation adopted, No. 3:14-CV-4440-N-BK,
2017 WL 4516453 (N.D. Tex. Oct. 10, 2017). PlafigtiDbjections suffer from the same defect

as her previous Response (Dkt. #15); she doeslalodrate on what specific discovery she seeks,

what she expects to discover, or how such discovery will overcome the heavy burden of proving



evident partiality. Simply stating discovery is needed to verify whether there is or was partiality
for Defendant is not enough.

Further Plaintiff's assertion thahe “made sufficient other allegations that the court must
presume]] to be true in hersgonse to [D]efendargt’'summary judgement [sic] motion” (Dkt. #28
at p. 10), misconstrues the sumgnprdgment standard and the natofeRule 56, particularly in
connection with requests to vacatbitration awards. PursuantRule 56, Defendant may file a
motion for summary judgment “at any time until 3§/slafter the close afiscovery.” The time
provided for filing a motion, provies recognition that the “[sfomary judgment mcedure is a
method for promptly disposing @fctions in which there is no genaiissue as to any material
fact.” Fed. R. Civ. P. 56 advisocommittee’s notéo 1937 adoptioA. If the record is adequate
to permit the court to decide the isspessented, no discovery need take plag Legion Ins.

Co. v. Ins. Gen. Agency, Inc., 822 F.2d 541, 542—-44 (5th Cir. 198Ti. addition, judicial review
of an arbitration award is “extraordinarily narrow” and “exceedingly deferenti@htwine v.
Prudential Bache Sec., Inc., 899 F.2d 410, 413 (5th Cir. 199@y,abhamv. A.G. Edwards & Sons
Inc., 376 F.3d 377, 380 (5th Cir. 2004). “The burdémroof [in connectiorwith review of an
arbitration order] is on the party seeking to vadhte award, and any doubisuncertainties must
be resolved in favor of upholding it.Cooper v. WestEnd Capital Mgnt., L.L.C., 832 F.3d 534,
544 (5th Cir. 2016). “The recoftlere] contains . . . no good faibasis for permiing [Plaintiff]
discovery.” Kimco Birmingham LP v. Third Creek LLC, No. CIV.A.3:07-CV-1642-0, 2010 WL

147942, at *7 (N.D. Tex. Jan. 14, 2010).

2 Plaintiff also argues Defendant’s Motion for Summary Judgment was prematurely considésidion of Rule 41;
Rule 41 is inapplicable.



Extension of Answer Deadline

Plaintiff next argues, “[w]hen there [arefnails clearly showing ex parte communication
initiated by Defendant and that the Defendamgs[ed] the deadline [to answer], a reasonable
person is asked to believe that there is nolaysfof] partiality” (Dkt. #28 at p. 11). Defendant
claims the extension of Defendananswer deadline “is hardly ielence of partiity” (Dkt. #29
at p. 6). The Magistrate Judge found, and Deééat again points out[tlhe extension of
Defendant’'s deadline cannot be held dsplay evident partiality. The allegeek parte
communication was not with the arbitrator whitinmately determined Plaintiff's claim to be
untimely” (Dkts. #26 at p. 14; #29 pt 7). “Evident partiality is ‘atern standardThe statutory
language seems to require uphotdiarbitral awards unless biagas clearly evident in the
decisionmakers . . . The alleged partiality mustlibect, definite, and gmble of demonstration
rather than remote, uncertain, or speculativ€doper, 832 F.3d at 544. Here, to reiterate, the
allegedly wrongful action was not taken by the arbtratho decided Platiff's case. The
communications Plaintiff complains of tookapk prior to the appointment of Arbitrator
Lamoreaux, who, in turn, expresslygrsidered this same argument.
Arbitration Locale

Plaintiff insists the Magistrate Judge failedctnsider the evident partiality displayed by
the AAA in sustaining Defendant’s metion to Atlanta, Georgia, dhe arbitration locale (Dkt.
#28 at pp. 12-13). Moreover, Plaintiff seemingigues that the AAA’s approval of North Texas
as the arbitration locale, against Plaintiff’'s wishes, initiated a domino effect which led to the
appointment of Arbitrator Lamoreaux and the duah dismissal of Plaitiff's arbitration.
Additionally, in an apparg effort to illustrate the dispayitof resources between the Parties,

Plaintiff proceeds to recount some of the niaetors the AAA considered in selecting Frisco,



Texas as the arbitration venue. Defendant eant‘Plaintiff [again] mistakes legitimate
decisions by the AAA for evidence of bias” (DkR9 at p. 7). The Magistrate Judge found that
“[m]ere disagreement with the AA# decision does not show eweiat partiality or corruption”
(Dkt. #26 at pp. 15-16). Upon review, the Coureag, the AAA conformed with its own rules
in selecting the place of arbitration. Plaintifhs not satisfied the stern standard of evident
partiality.

CONCLUSION

Having considered Plaintiff's Objectio(Dkt. #28), the Court adopts the Magistrate
Judge’s Report and Recommendation (Dkt. #2@hadindings and conciions of the Court.

It is, therefore ORDERED that Plaintiff’'s “Motion toVacate AAA Arbitrator's Order
Granting Motion to Dismiss with Prejudice” (Dkt. #12)D&NIED.

It is further ORDERED that Defendant’s Motion for Sumary Judgment (Dkt. #13) is
GRANTED. The Order Granting Motion to Dismiss wihiejudice reached kijie arbitrator in
AAA Case Number 01-18-0003-3194 SONFIRMED. Plaintiff's claims are hereby
DISMISSED WITH PREJUDICE.

IT ISSO ORDERED.
SIGNED this 16th day of March, 2020.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE




