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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

ZELMA M. LOEB-DEFEVER and LOEB
ARCHITECTS, LLC,
L Civil Action No. 4:19¢v-00578
Plaintiffs, Judge Mazzant
2

STRATEGIC CONSTRUCTION, LTD. d/b/a
FCI MULTI-FAMILY, ET AL.,

w W W W W W W W W

Defendants

MEMORANDUM OPINION AND ORDER

Pending before the CoustDefendarg’ Motion to Dismisdor Improper Venue or, in the
Alternative, Motion to Transfer to the Southern District of Texas (08&).#Having considered
the relevant pleadings, the Court is of the opitiat the Defendant®otion to TransfeNenue
should beGRANTED.

BACKGROUND

Factual Background?

Plaintiff Zelma M. LoekDefever (“Loeb”) is a Texas architect.oeb owns a company
named Loeb Architects, LLC (“Loeb Architects”) (together with Loeb, “Pldsi)if Plaintiffs
filed this suit alleging copyrighbhfringement, breach of contraeind tortious interference against
numerous Defendants involved in the development, construetioinoperation of a projetitled

Woodhaven Assisted Living and Cottages (hereinafter, “WoodHaraact”). Defendants filec

1 Given the number of Defendants in this case, the Court notes that there aredifiésdaces between how
Defendants are named in tb@mplaint and how they are named in the motion. In this Ospegifically, Defendants
are namea@s they are named in the tion.
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motion to dismiss for improper venue pursuant to 28 U.$1@0(a) or, in thealternativemotion
to transfey asserting that the Southern District of Texas is a more convenient forum.
Defendant Strategic Construction, Lid a Texas limited liabilit partnership with its
office in Houston, Texa$ Defendarg Partin Investments, LLC, Sovereign Builders Group, Ltd.
d/b/a FCI MultiFamily Builders, FCI MultiFamily GP, LLC andFCI Multi-Family Holdings are
Texas limited liability partnerships with their principal offic@esHouston Texas. Defendars
W&P 1 Holdings, IncandApplied Architectural Products, Inc. are Texas corporatvaitts their
principal officesin Houston Texas. Defendang Robert Partin and Timothy Dixon aresidents
of Houston, Texas.
Defendant Mako, LLC is a Texas limited liability comgawith its soleoffice in Houston,
Texas Defendand Francisco Padua, Alejandro Padua, and Antonio Padua are residents of
Houston,Texas Defendant Cottages at Woodhaven Village,. isdaterminatedTexas limited
partnershipwhose sole business was Houston, Texas.Defendant Tedlrout Architects&
AssociatesLtd. is a Texas limited liability partnership with is®le office in Houston Texas.
Defendant Woodhaven Inmobilia, Lid a Texas limited liability partnership with gsle business
in Houston, TexasDefendant Bratten Inmobili2a000, LLCis aTexas limited liability compan
with its sole businesig Houston Texas Defendant Inmobili000, LLCis aDelawarelimited
liability compary with its sole business Houston Texas Defendant Padua Investments, Ltd. is
a Texas limited partnership with itole businessn Houston Texas. Defendant Luisfina

Corporation is &aliforniacorporationwith its sole business in Houstohexas

2When this suit wafiled, StrategicConstruction, Ltdmaintained a officein Plano, Texa¢Dkt. #626 at{ 8).
3 Defendant Mako, LL®perates under the assumed name “Padua Realty Co.”



Case 4:19-cv-00578-ALM Document 80 Filed 05/14/20 Page 3 of 14 PagelD #: 444

Defendant Propero Conroe, LLC is @hio limited liability companywith its principal
place of business in Columbus, OhBefendant Propero Senidf®usingEquity Fund LLC is a
Delaware limited liability companyvith its principal place of business in Columbus, Ohio
Defendarg Texas Senior Living Operator, LLC and Texas Senior Living Manager,dredexas
limited liability compateswith theirsole businesses Houston Texas Defendant Texas Senior
Living Group, LLC is eDelawardimited liability company Defendant€PF Lving Communities
II-Woodhaven, LLCand CPF Living Communities Il Acquisitions, LL@re Delaware limited
liability companieswith their principal place of businesses in Chicago, lllinddefendant Grace
Management, Inds a Texas corporatiowith its principal place of business in Maple Grove,
Minnesota.

On the date of filing, none of the individual defendants ever maintained a domicile in the
EasternDistrict or conducted business within the Eastern District. Moreover, out of roughly
twenty-six (26) total entity Defendantat leastwenty-three (23haveneverresidel in the Eastern
District, maintairda principal place of business in the Eastern District, or coadbatsiness in
the Eastern District.

. Procedural History

On July 31, 201Rlaintiffsfiled a Complaint against Defendants in the Eastern District of
Texas, Sherman Division (Dk#1). On September 20, 2019, Defendants filed a Joint Motion to
Dismiss for Improper Venue or, in the Alternative, Motion to Transfer to the SouthemcDof
Texas (Dkt #62. On October 4, 201Rlaintiffs filed a response (Dk#64). On October 11,
2019, Defendants filed a Joint Reply (DK65. On April 7, 2020, Plaintiff filed a Notice of
Supplemental Authority (Dkt. #78). On April 24, 2020, Defendants filed a Joint Response (Dkt.

#79).
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LEGAL STANDARD

Rule 12(b)(3) Motion

Federal Rule of Civil Procedure 12(b)(3) allows a party to move to dismiss an fanti
“improper venue.’FeD. R. Civ. P.12(b)(3). Once a defendant raises improper venue by motion,
“the burden of sustaining venue will be on [the] PlaintifiCincinnati Ins. Co. v. RBP Chem.
Tech., Inc. No. 1:07CV-699, 2008 WL 686156, at *5 (E.D. Tex. Mar. 6, 2008}laintiff may
carry this burden by establishing facts that, if taken to be true, establish proper vétue.”
(citations omitted). The Court “must accept as true all allegations in the complaiesahet rall
conflicts in favor of the plaintiff.”Mayfield v. Sallyport Glob. Holdings, IndNo. 6:16CV-459,
2014 WL 978685, at *1 (E.D. Tex. Mar. 5, 2014) (citdgpbraco, Inc. v. Bossclip, B,\670 F.3d
233, 2338 (5th Cir. 2009))In determining whether venue is proper, “the Court may look beyond
the complaint to evidence submitted by the partie&Arhbracq 570 F.3d at 238.If venue is
improper, the Court must dismiss, “or if it be in the interégustice, transfer such case to any
district or division in which it could have been brought.” 128.C. § 1406(a)FeD. R. Civ. P.
12(b)(3).

II.  28U.S.C. §1400(a)

Unlike patent infringement casegpyright nfringement cases are goverredlusively
by 28 U.S.C§& 1400(a)for venue purposesTo establish venue undgrl400(a), plaintiffs must
show that each defendant, or their agent, “resides” or “may befounke Eastern DistricR8
U.S.C.81400(a);see alsdrime, Inc. v. Manning366 F.2d 690, 697 (5th Cir. 1966).

An individual resides in the district of his residence or legal domiséle Asevedo v.
NBCUniversal MedialLLC, 921 F. Supp. 2d 573, 590 (E.D. La. 2013), and mafoimedin a

district where he is subject to personal jurisdictidn.In contrast, a corporate defendant resides
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only in the single judicial district within that state where it maintains a principal placsioiss,
or, absent that, the judicial district in which registered office is locatesbeln re BigCommerce,
Inc., 890 F.3d 978, 986 (Fed. Cir. 2018), and may be found in any drgtiéce there amminimum
contacts sufficient to establish personal jurisdictdndra Grp., LP v. BareWeb, IndNo. 4:17
CV-00815, 2018 WL 2848985, at *7 (E.D. Tex. June 11, 2018).

IIl.  Pendent Venue

Pendent venue is a doctrine intended to place discretion in the courts to determine venue
over claims where a court would not otherwise haveAs. of today, the Fifth Circuit has not
considered this doctringdowever, the Southern District anthercircuitsto decide the issue have
approved the doctrine, giving the court discretion to graSegHalcyon Biomedical, Inc. v. Glatt
Air Techniques, In¢.No. CV H19690, 2019 WL 2420232, at *7 (S.D. Tex. June 10, 2019).
Under pendent venue, a court majablish venue over state law claims tréde oubf a common
nucleus of operative fact with a federal claim, if the federal claim is first fildgeinourt of proper
venue.ld.

V. 28U.S.C. 88 1404(a) and 1406(a)

28 U.S.C. § 1404(a) provides thfflor the convenience of parties and witnessasthe
interest of justice, a district court may transfer any civil action to any otheicd division
where it might have been brought or to any district or division to which all paatvesconsented.”

28 U.S.C. § 1404(a):The underlying premise of § 1404(a) is that courts should prevent plaintiffs
from abusing their privilege under § 1391 by subjecting defendants to venues that are inconvenient
under the terms of 8§ 1404(a)ri re Volkswagen of Am., Inc. (“Volkswagen II'$45 F.3d304,

313 (5th Cir. 2008). However, there is a strong presumption in favor of a plaintiff's didice

or her home venue, “which may be overcome only when the private and public factors [cited



Case 4:19-cv-00578-ALM Document 80 Filed 05/14/20 Page 6 of 14 PagelD #: 447

below] dearly point towards trial in the alternative foruriwdsquez v. Bridgestone/Firestone, Jnc.
325 F.3d 665, 672 (5th Cir. 2003) (quotiiger Aircraft Co. v. Reynalb4 U.S. 235, 255 (1981)).

“Section 1404(a) is intended to place discretion in the distaurt to adjudicate motions
for transfer according to an ‘individualized, cdmecase consideration of convenience and
fairness.” Stewart Org., Inc. v. Ricoh Corp487 U.S. 22, 29 (1988) (quotingan Dusen v.
Barrack 376 U.S. 612, 622 (1964))There can be no question but that the district courts have
‘broad discretion in deciding whether to order a transféd.”{quotingBalawajder v. Scotl60
F.3d 1066, 1067 (5th Cir. 1998)).

“The threshold inquiry when determining eligibility for transfer'whether the judicial
district to which transfer is sought would have been a district in which the claioh ltaxg been
filed,” or whether all parties have consented to a particular jurisdict®ys. Design, Inc. v.
Mentor Graphics Corp.4:17CV-00682, 2018 WL 2463795, at *1 (E.D. Tex. June 1, 2018)
(quoting In re Volkswagen AG (“Volkswagen ['871 F.3d 201, 203 (5th Cir. 2004)). If the
threshold inquiry is satisfied, “the focus shifts to whether the party requel@nmgansfer has
demonstrated the ‘convenience of parties and witnesses’ requires transéemcifdan, considering
various private and public interest#nt’l Fidelity Ins. Co. v. Bep Am., Inc., et ah-17-CV-973-
LY, 2018 WL 2427377, at *2 (W.D. Tex. May 29, 2018) (citiBglf Oil Corp. v. Gilberf 330
U.S. 501, 508 (1974)).

The private interest factors are: “(1) the relative ease of access to sources;d2ptbe
availability of compulsory process to secure the attendance of witnesses; (3} tifattesdance
for willing witnesses; and (4) all other practical problems that make trial of a case easpicigped
and inexpensive.”. . The public interestactors are: “(1) the administrative difficulties flowing

from court congestion; (2) the local interest in having localized interestdedieai home; (3) the
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familiarity of the forum with the law that will govern the case; and (4) the awcil of
unnecessary problems of conflict of laws [or in] the application of foreign Muaikswagen Il
545 F.3d at 315 (citations otted). These factors are “not necessarily exhaustive or exclusive”
and “none can be said to be of dispositive weig¥iivint La., LLC v. City of Shrevepo€IV.A.
14-00617BAJ, 2015 WL 1456216, at *3 (M.D. La. Mar. 23, 2015) (quotakswagen,|371
F.3d at 203).
ANALYSIS

Defendantsnoved to ésmissfor improper venue pursuant to 28 U.S.C. § 1400(a)n
the dternative,transfer unde28 U.S.C. 88 1404(a) and 1406(&3s an initial matter, the Court
need not decide whether venuajgpropriate in this districs to all Defendanisnder 1400(a) or
whether pendent venue would allow the Court to keep this basausgnotwithstanding the
outcome of these pending motgthe Courultimately finds that in the interest of justiteecase
should be transferred to the Southern District of Texas.

Thefirst question the Court must address when ruling on a motion to transfer venue under
28 U.S.C. § 1404(a) is whether the suit could have been filed originally in the destinatien ve
Volkswagen Il 545 F.3d at 312 Here,there is no dispute that this case could have been filed
originally in the Southern District of Texa$hus, the threshold inquiry gatisfied,and the Court
next considers the public and private interest facidfter considering the public and private
interest factorsthe Court findghe Southern District of Texas is clearly the more convenient
forum, andtherefore concludethat the motiorto transfer venues granted
l. Public Interest Factors

The public interest factors are: “(1) the administrative difficulties flowing framrtc

congestion; (2) the local interest in having localized interests decided at hQities f@miliarity
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of the faum with the law that will govern the case; and (4) the avoidance of unnecessary problems
of conflict of laws [or in] the application of foreign law.”

(1) The Administrative Difficulties Flowing From Court Congestion

First, Plaintiffs dispute the first public interest fact@pecifically, Plaintiffs contend that
cases like this are more likely to go to trial in the Eastern District than in the SoDtiséict
The Court disagrees.The parties present no evideneed the court is unaware of any
administrative difficulty that would flow from allowing this case to be filed in eittstrict.
Accordingly, the first factor is neutral.

(2) The Local Interest in Having Localized Interests Decided at Home

Next, the Court finds that the second public interest factor weighs in fatranefer The
Court is satisfied that the Southern District has a significant factual citoméo the events giving
rise to this action to warrant resolving the matBseVolkswagen,371F.3d at 206 Here, the
projectin disputes in Conroe, Texas, a county within tBeuthern District. SeeVine Oil & Gas
LP v. Indigo Minerals, LLCNo. 4:19CV-00346, 2019 WL 4140842, at *6 (E.D. Tex. Aug. 30,
2019)(noting that courts have found a localized interest where the conduct giving rise todthe acti
occurred).Additionally,eachDefendant in this lawsuit eithegsides or maintairs anoffice within
the Southern District. The Courtrecognizes that this factor is ndispositive,nor should it be
given disproportionate weight.Nonetheless, ifinds that the Southern District'sterest in
adjudicating this suit outweighs the Eastern District’s integessPlaintiffs have not alleged that
any of the underlying acts or omissions occurred in the EaBistrict. Therefore,on balance,

thesecond publiinterestfactorweighs in favor of transfer.

4 This entire case is based on Plaintiffiaims against Dfendants regardinthe WoodhavenProject whichiis in
Conroe, Texas, a county within the Southern DistHet generallpkt. #1

8
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(3) The Familiarity of the Forum With the Governing Law and (4) The Avoidance of
Unnecessar Problems of Conflicts of Law

Finally, as both parties observe, the Eastern and Southern Districts are equally familiar
with the law that will govern this case, and this case presents no problems of chriéwes or
issues related to applying foreigawl. Accordingly, the third and fourth factors are neutral.

. Private I nterest Factors

The private interest factors are: “(1) the relative ease of access to sourced;d2ptbe
availability of compulsory process to secure the attendance of witnesses; (3} tifattesdance
for willing witnesses; and (4) all other practical problems that make trial of @aageexpeditious
and inexpensive.” Deferdants argue that all four private interest factors weigh in favor of
transferring the case to the Southern District.

(1) The Relativdcase of Access to Sources of Proof

Thefirst private interest factor is neutraFor this factor to weigh in favor of traresf, the
movant must show that transfer will result in more convenient access to soyvoaesfdfnapper
v. Safety Kleen Sys., In&lo. CIV A 908CV-84-TH, 2009 WL 909479, at *5 (E.D. Tex. Apr. 3,
2009). ‘Courts analyze this factor in light of the distance that documents, or other eyieste
be transported from their existing location to the trial venkgtd-Lay N. Am., Inc. v. Medallion
Foods, Inc. 867 F. Supp. 2d 859, 869 (E.D. Tex. 2012), but when the sources obpgohte
from varial locations, this factor is neutr&eeKnapper 2009 WL 909479, at *6.

The Court is satisfied thahany documents surrounding Defenddntenduct regarding
the WoodhaverProjectarein Houston Texas making the Southern District mooenvenient.
However,somedocuments aralsolocated in states outside of Texd3kt. #623 at{ 7; Dkt. #62

4 aty 7, Dkt. #625 at{ 5), and transportation ehesedocuments to the Eastern District of Texas
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would be no more burdensome than transportation to the Southern District of Aegasdingly,
the Court finds this factor iseutral.

(2) The Availability of Compulsory Process

The second private interdsaictor weighs in favor of transfe Pursuant to Federal Rule of
Civil Procedure 4ba federal district court can command #party witnesses located more than
100 miles from the courthouse to comply with a subpoena provided the witness resides, is
employael, or regularly transacts business within the statBvould not incur substantial expense
by complying.Potter v. Cardinal Health 200, LLCNo. 2:19ev-00007, 2019 WL 2150923, at*3
(E.D. Tex. May 16, 2019) (quoting Fed. R. CIV. P.(dg1)(B)(iy—(ii)).

Turning to the present cadeefendants have identified at least five (5) keynparty
witnesses whose testimony will be critical to the parties’ claims and defelhsésylaom reside
in the Southern District, not in the Eastern Bast See e.q(Dkt. #62-1 at pp. 7-8kt. #622 at
p. . According to Defendants, the ngarty witnesses expected to be called to testify atareal
in Conroe,Texas, Sugatand, Texasand Katy, Texas, alvithin 100 miles of theSouthern
District. By contrast, Conroe and Sugar Land are located approximately 264 miles and 322 miles
from the EasterDistrict, ShermarDivision, while Katy, Texas is located approximately 325 miles
from the EasterrDistrict, ShermanDivision. As such Defendants contend that the cost of
attendance for these witnesses will be substantially reduced if this dispateansferred to the
Southern District. The Court agrees.

The issue here is whether traveling more than 200 miles would caus®riiperty
witnessego incur substantial expens&iven the circumstances of this case, the Court finds that
it would. Unlike thewitnessesn Bevill v. City of Quitman,Texas who would have onlybeen

requiredto travel 101 miles, thewitnesseserewould haveo travel 264 and 322nilesto getto

10
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the EasterrDistrict, ShermarDivision. No. 4:19€V-00406, 2019 WL 6492521, at *6 (E.D. Tex.
Dec. 3, 2019¥. Thiswould cause the neparty witnessei this case to incur substantial expense.
Indeed asthe Courtheld inTaylor v. Turner Indus. Grp., LLGvhen more noiparty withesses
reside withinthe proposed venue, this weighs in favor of transiw. 2:1%tcv-57, 2011 WL
13134192, *5 (E.D. Tex. June 20, 201Here, all potential noparty witnesesidentified by
Defendantseside in the Southern District, while none reside in the Eastern Digidcordingly,
the Court finds this factor weighs in favor of transfer.

(3) Cost of Attendance for Willing Witnesses

The third factor weighs in favor tansfer The convenience of nguarty witnesses, rather
than that of party witnesses, is the more important consideration in a transfer obnalyss.
Mohamed v. Mazda Motor Cor®0 F. Supp. 2d 757, 775 (E.D. Tex. 20089, while the location
of party witnesses may factor into transfer analy#iss the location of key, noparty witnesses
that dominatedd. Here,theparty witnesses are located both in the Eastern and Southern Bistrict
However, following the Fifth Circuit’s precedent that the convenience of th@aiy withesses
is more important, the Defendants have presented evidence that many of-frertyomitnesses
live in or near Houston, Texas, while none are known to live in or near Sherman, Fexas.
example, according the DefendantsleclarationsOSR Construction Services, LISSole office
is in Houston, Texs, and Bernard Adeshina is a resident of Houston, Tewdsch is located
roughly 300 miles from the federal courthouse in ShermBieyl & Associates maintains its
principal place of business in Conroe, Texasl Mike Kelly and John Bleyl are both residerits
Conroe, Texas, which is located roughly 260 miles from the federal courthouse in Sh€rnan.

potential norparty witnesses include Sean Ratterree, Angelica Batac, Cesar CdoalBs)lock,

5> Though the Court recognizésat Bevillis a case about intrdistrict transfer, the analysis is still pertinent.

11
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Giovanni Fazzolari, allwho residein Houston, Texas, which, as previously statsdlocated
roughly 300 miles from the federal courthouse in Sherman. Conversely, Plaintiffs do not identify
any nonparty witnesses, let alone alogatedin Sherman.

Further, althougbefendantslo notfully outline the testimony of their potential withesses,
they do provide their names,making this caseslightly distinguishablefrom LeBouefv. Gulf
Operators,Inc., 20 F. Supp. 2d 1057, 1060 (S.D. Tex. 1998) (noting detndants provided
neitherthe name otheir potential withnesses nor the substance of their anticipated testimony).
Most notably,Plaintiffs do not disputehatthesewitnessesrepotentialkkey withessesn this case.
Indeed the Courtis satisfiedthat the witnessesidentified by the Deferdants are critical to
determiningthe outcome athis case SeePerritt v. JenkinsNo. 4:11CV-23, 2011 WL 3511468,
at *4 (E.D. Tex. July 18, 2011), report and recommendation adopted, NeC¥:2B, 2011 WL
3511465 (E.D. Tex. Aug. 11, 201{notingthat althoughit was not clearhow thetestimonyof
eachwitnesswould berelevantto thecase thecourtstill determinedhatthe witnessesdentified
appearedo havesomerelevanceo thesubjectmatterof the dispute). Furthermorethe Cout is
not persuaded by Plaintiffs’ assertitimat this factor weighs against transfer simply because
Defendantdailed to statehow much travel willcost As noted aboveDefendantsdo present
evidence thathe nonparty witnesses live in Houston, Texssee.g, (Dkt. #621 at pp. #8; Dkt.
#6222 at p. 2, while none stay in or near Sherm@exas. According toVolkswagen,l“when the
distance between an existing venue for trial of a matter and a proposed .visrmore than 100
miles, the factor of inconvenience to witnesses increases in direct rdigiionghe additional
distance to be traveléd371 F.3dat 204-05. The court said further thatit is an “obvious
conclusionthat it is more convenient for witnesses to testify at home and that [a]dditionatdista

means additional travel time; additional travel time increases the probability formidatging

12
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expenses; and additional travel time with overnight stays isesethe time which these fact
witnesses must be away from their regular employméntdt 205. As to the witnesses identified
by Defendants, it is apparent that it would be more convenient for them if this tase is the
Southern District, as the Sherman Division is rou@al9-300 miles from where the witnesses are
located. Accordingly, the Court finds this factor weighs in favor of transfer.

(4) All Other Practical Problems

The Court finds that the fourth factor weighs in favor of transfatthough theCourt
recognizes that Plaintiffs’ small businessuld arguably be inconvenienced if trial is held in the
Southern District, the Court is not persuaded that this is enough to carry tbendederinghat,
due to the number of Defendants lnmstcaseDefendantavould be equally inconveniencesif
not more— trial is held in the Eastern DistricAs such having the trial in the Southern District
would be easier, more expeditious, or less expensive than it would be if tried in the Besstiet
becausanany of the documents relevant to this lawsuit are located in the Southern [Castrict;
overwhelming majorityf the Defendants in this lawsuit are located in the Southern District, while
none are located in the Eastern District; afidof the nonparty witnesses are located in the
Southern Distrigtwhich is roughly 25800 miles from the Sherman Divisiokurther, Plaintiffs
choice of venue-the Eastern Distriet-has little to no factual nexus to the present case, thereby
making Plaintiffs’ choice less significantolkswagen |l 545 F.3d at 315l8. Therefore on
balance, the Court finds that the fourth factor weighs in faf/tiansfer

The Court finds thafour (4) of the private and public interest factors are neuiat, (4)
factors weigh in favor of transfer, and no factor weiggpainst transferThereforethe Courfiinds

thatin the interest of justicahe Souther District is clearly the more convenient forum for this

13
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litigation. Volkswagen I 545 F.3d at 31.Accordingly, Defendants’ motion to transfer venue
should beGRANTED.
CONCLUSION
For the foregoing reasons, it is herébRDERED that DefendantsMotion to Transfer
Venue(Dkt. #62) is GRANTED. Accordingly, the Courin its discretiontransfers this case to
the Southern District of Texas, Houston Division.
IT 1SSO ORDERED.

SIGNED this 14th day of May, 2020.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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