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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TEXARKANA DIVISION

DUANE BENSON AND WIFE
SANDRA BENSON

Plaintiffs,
No. 5:14¢v-161JRG
V.

RUSSELL'S CUTHAND CREEK

RANCH, LTD.,,

DUCKS UNLIMITED, INC., AND

NATURAL RESOURCES

CONSERVATION SERVICE
Defendand.

w W W W W W W W W W W

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Natural Resources Conservation Service’'s Mmtion t

Remand for Lack of Subject Matter Jurisdiction Pursuant to 28 U.S.C. 14BK{cNo. 48). For
the reasons stated below, this Court finds it has jurisdiction and the N®OB&NIED.
l. BACKGROUND

Plaintiffs Duane and Sandra Benson (“Plaintiffs”) are individwakiding inRed River
County, Texas. They ownteactof land adjacent to Defendant Russell’'s Cuthand Creek Ranch,
Ltd. (“Russell”). Russell is a Texas residertuthand Creek flows through bdtieBenson and
Russellproperty. Specifically, the creek flows acroB&intiffs’ propertyand then passes onto
Russell’'stract Plaintiffs allege that in times of heavy rain, Cuthand Creek often tenipora
floods much of their property but the flooding from Cuth&rdek quickly recedes due to the
amount of surface area transporting the fla@dess across Plaintiffs’ property.

Defendant Duks Unlimited, Inc. (“DU”) is anon-profit organization dedicated to the

conservation of waterfowhnd other wiltife. On May 7, 2001, theNatural Resources
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Conservation Service, a division of the United States Department of Agric(flNRCS)),
entered into an agreement with Blthe “Cooperative Agreement” (Dkt. No-6)—with the
expresgpurpose ofurtheringthe mission of the Wetlands Reservedtam (WRP)which isto
“restore and protect farmed wetlands, prior converted wetlands, wetlantedfainder natural
conditions, riparian areas, and other degraded wetlands for landowners who have ahdible |
which they agree to sell the government a conservation easenfeatsuant to the Cooperative
Agreement DU and NRCSagreed towork together to develop the Wetland Reserve Plan of
Operationg WRPO) which isa hydrologic and vegetative restoration plan in compliance with
NRCS standards and specificationd.)(

OnJanuaryg0, 2002, the RCSacquired a 3¢earconservatiorrasemendcrossthe Russell
propertyas part of the WRP to “restore, protect, manage, maintain, and enhance tran&lincti
values of wetlands and other lands, and for the conservation of natural values inctidarglf
wildlife habitat, water quality improvement, flood water retention, grounglwa&charge, open
space, aesthetic values, and environmental educati@kt. No. 171 at 1) Accordingly, under
this conservatiomasementthe United States acquired the rightenter into the easement area to
undertake, at its own expense or on a cost share basiDM}to[ other entity, any activities to
restore, protect, manage, maintain, enhance, and monitor the wetland or othevahtesalf the
easement aréa(ld. at 2.) This easemergermits the government to delegate “all or part of the
management, monitoring, or enforcement responsibilities under [the] easemamy entity
authorized by law that the [Commodity Credit Corporation] determines to havephepaate
authority, expertise and resources necessary to carry out delegated resppemsifhd. at 3) As

the easement contemplatddRCSlater designated DU to act regardingtiaseds o theRussell



property. All of suchrestoration work on the Russell property was complbieBU under the
termsandprovisions of the Cooperativgreement.

Sometime in latspring or early smmer 2012, Plaintiffs allege that theyghe to notice
that thelevee systengonstructed by Dldn the Russell tradtad rarrowed the naturavater flow
from the Cuthand Creek flood plainTheyallegethat such narrowed amdnstricted water flow
diverted and impounded flood waters causing substantial erosion aadtegn boundary of
Plaintiffs’ property.(Dkt. No. 1-2, Ex. B6 at 3-4.)

On March 6, 2014, Plaintiffs fileslit in the 6th Judicial DistricCourt of Red River County
Texas against DefendanRussell On December 1, 2014, Plaintiffs filed Farst Amended
Original Petitionin the state court adding DU as a defendant. (Dkt. N®, BEx. B6.) The
petition alleges causes of action under Section 11.086 of the Texas Water Code, negligence in
“designing, constructing or allowing the levee system to remain in,pcentinuing temporary
nuisance, andtemporary nuisancéld. at 4-5.)

On December 22, 2014 Ditemovedhe case to this Court pursuanf&®U.S.C.1442(a)(1).
(Dkt. No. 1.) On March 3, 2015, Plaintiffs filed a Second Amended Complaint against Russell
and DU (Dkt. No. 17) On September 28, 2015, Plaintiffs filed a Third Amen@mnplaint
naming the NRCS as an additibadafendant. (Dkt. No. 30.)

On January 19, 2016, NRCS moved to remand thisfoakeck of subject matter jurisdiction
pursuant to 28 U.S.C. 1447(€Pkt. No.48) The propriety of such a remand is th&ject to
which the Court now turns.

Il. LEGAL STANDARD

Under Section 1442(a)(1), commonly referred toha@sFederal Officer Remové&tatute,

“[t] he United States or amgency thereof or any officer (or anyrpen acting under that officer)
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of the United States or of any agency thereof” may remove a civil action@ocechin state court
“for or relating to any act under color of such office or on account of any right, tdletoority
claimed under any Act of Congress for the apprehension or punishment of crimirtaks or
collection of the revenu&28 U.S.C. 1442(a)(1). The removing party bears the initial burden of
showing that removal is propebee Faulk v. OwefSorning Fiberglass Corp.48 F. Supp. 2d
653, 658 (E.D. Tex. 1999)

To properly remove a case under the Federal Officer Reroatlte, the removing party
must show that the removing contractor defenddntisa“person”; (2) acting at the direction of
an officer of the United States and that a causal nexus exists between the dsfantiams under
color of federal office and plainti claims; and (3asserts a colorable federal deferee d. at
659 (citing Winters v. Diamond Shamrock Chemical a9 F.3a387, 398400 (5th Cir. 1998)).
“[R]emoval of the entire case is appropriate so long as a single claim satisfieetaedHater
removal statuté.Savoie v. Huntington Ingalls, In2016 WL 1138841, at *5 (5th Cir. March 22,
2016).

The purpose of thEederal Officer Removal Statute is to guarantee a federal forum for
cases in which a federal official is entitled to raise a defense arising out ohleisafficial duties
thereby putting federal interests at stékead. at *2; Winters 149 F.3cat 397. Accordingly, the
Courtinterpresthe statute liberallyn favor of removalandresolvesany factual disputes in favor
of jurisdiction.SeeCole v. Northrop Grumman Ship Sys., JidZ-cv-3049, 2008 WL 2651428, at
*2 (E.D. La. July 7, 2008).

[I. ANALYSIS



The First Amended Original Petitiofthe “operative Complaint’provides the basis of
evaluatingwhether removalvas propesince it was the complaiekisting at the time of removal.
See Faulk48 F. Supp. 2d at 657.

TheCourt finds here areat least two causes of actiasithin the operative Complainhat
supportremovaljurisdiction under Section 1442(ajegligenceand a violation of th&@exas Water
Code Violation. Since the partiesagreethat DU is a person under 1442(a), the Court only
addresses the secoadd thirdparts of the test(1) whether DU “acted under” the direction of a
federal officer andwhethera causal nexus exists between the defendant’s actions under color of
federal office and plaintiff's claims; and (2) whether DU asserts a cobodabense to Plaintiff's
claims

1. Negligence

As an initial matter, the Court addresses the scope and natutairgfffd negligence
allegations becausas NRCS correctly note§t]he specificallegations in Plaintiffs’ complaint
matter.” (Dkt. No. 56 at 2.)NRCS frames Plaintiff's negligence allegations as limited to the
design and construction of thevee system(SeeDkt. No. 48 at 1) (“Plaintiffs’ state court action,
at the time of its removal to this Court, alleged that Defendant Ducks Unlimited,Ditg. (
negligently designed and constructed levees that caused damage to thetyDrdjmbrat 3)
(“Plaintiffs’ First Amended Petition . . . alleged that DU negligently designed and constructed
levees that caused damage to their property.”). In other words, NRCS argrsittidfs alleg
abreach of dutyhat arosealuring the course of designing and constructivglevee system, for
example, using unsuitable materials or not building a wall high enotghile DU does not
challenge this characterizatiohe Court has “an independent obligation to determine whether
subjectmatter jurisdiction exists, ewn in the absence of a challenge from any pga#sbaugh v.
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Y&H Corp, 546 U.S. 500, 514 (2006)As a result,lte Court must consider the issue of whether
NRCSs characterization othe negligence allegations iaccurate and complete The Court
concludes that it is not.

Here,Plaintiffs allege negligence “in designing [and] dousting’ the levee systeniDkt.
No. 1-2 at 28) The Court finds that on the face of the operative CompRlaintiffs are alleging
that it is theact of designing and constructing the levee sysgtrthis location that constituted
negligence. Said another way, Plaintiffs are alleging negligence arising fronplaeementind
locationof theleveesystemincludingits existence on the Russell property, siohplyits design
orthe manner oits construction. While the operative Complaint is not clear whetiherspecific
location chosen or the Russell property generally could not support a levee sysiattand
development, owhetherthe placement adnylevee systemt this locatioron the propey would
have been negligenb matter how carefully it was constructéds clear thaPlaintiffs’ complaint
is not that a substandard levee resulting from a poor design or improper carstuast built on
Plaintiffs’ land. Plaintiff’s allegations arthat a levee system located where this one is located on
the Russell tracthas caused and will continue to caube same tye of dversion and
impoundmentof flood waters that are eroding their prope@f. Peacock v. MissouKansas
Texas R. Co. of Texad48 S.W.2d 250, 25{Tex. Civ. App. 1941) (“[T]he jury found
substantially as follows . . . the plaintiffs constructed levees upamldhd in such manner as to
concentrate water and to cause the injury and damage complained of; the gonstfustich
levees was negligence; and such negligence was a proximate cause ofgldamiffge.”). The
Court’sbroader reading of Plaintiffglaimis supported by itdirectalignmentwith theremainder
of the allegation that NRC8&verlooks that Defendants are negligent for. . allowing the levee
system to remain in place(Dkt. No. 12 at 28) Further, here is nothingn the operative
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Complaintwhich might relegatélaintiffsS claim toa meredefect in dsign or constructionas
NRCS contends.

The Court must construe Plaintiffs’ complaint favor of retaining jurisdiction. Here,
consistent with the principles underlying Section 1442(a) favoring federal giigdithe Court
construes Plaintiffs negligence al&mpn broadly as encompassing not only an allegation that
Defendants negligently designed and/or constructed the levee system, hagatioa that the
very act of installing the levee system at its present locatiotihe Russell property breached a
duty of care.

a. “Acting Und er” and Causal Nexus

The *“actingunder” element requires a close aBbnship between the contractor and
government involving detailed regulation, monitoring, or superviS§eawWatson v. Philip Morris
Companies, In¢g551 U.S. 142, 153 (2007)Where in theabsence o& contractthe Government
itself would have had to perforthe contractedask, the contractdracts undérthe direction of
the government so long dbat task isclosely regulaté, monitored, or supervised by the
government asopposed to simply a company subjected to intense regul&emd. On the
other hand, rare compliance wh laws, rules, or regulationsill not suffice.ld. Courts in this
Circuit haveinterpretedthe “actng under”elementas requiringhe federal officer or agencyp
exercisé'direct and detailed contrdl SeeReed v. Fina Oil & Chem. C®95 F. Supp. 705, 710
(E.D. Tex. 1998)Preston v. Tenet Healthsystem Mem'l Med. Ctr., #k83 F. Supp. 2d 583, 590
(E.D. La. 2006)aff'd, 485 F.3d 8045th Cir. 2007)see also Guillory v. Ree’s Contract SeB# 2
F. Supp. @4, 346 (S.D. Miss. 1994) (private entity acts under a federal officer if it “acted
sufficiently under the direction of a federal officer in the performanc@eftts that form th

basis of the suit”).



Under either reading of Plaintiffs’ negligence allegations, the Court finais NRCS
exercisedsufficient “detailed supervision and control” over the design and construction of the
levee systemto meet this element A review of the evidence submitted/ bhe parties
demonstrates that DU’s relationship to NRCS was moredhamasicontractor. In actuality, DU
was a partnewith NRCSandin many waysstoodfully in the place of the government, “helping
the Government to produesitem that it needed” and “prm[ing] a job that in the absence of a
contract with a private firm, the Government would have had to perfodatson v. Philip Morris
Cos., Inc, 551 U.S. 142, 15%4 (2007) (quoted iMvilde v. Huntington Ingalls, Inc616 F. Appx
710, 713 (5th Cir. 2015)).

The starting point is the Cooperative Agreement. The Agreement delineates the
relationshipbetweerNRCS and DU generally; it is not project specific. Howewerther party
disputes thathe Cooperative Agreement governed the working relationship between NRCS and
DU on the Russell project. Under the Cooperative Agreement, NRCS contributed 9086 of t
costs for the WRRand DU contributed 10%. (Dkt. No-6 at 3) Among other things, the
Cooperative Agraaent vested NRCS with broad supervisory control over alternative designs,
materials to be used, and any modification or change to the Wetland Reserve Plaratobi@per
requiredthatDU complete a design and checkout sheet for all structural and vegetatiregsta
requiredthatNRCS to provide preliminary conceptual plasgecifications for restoration plans,
andcompliancecheck worksheet training; and made NRCS responsible for obtaining all permits
necessary to implement approved designkl. 4t 35.) Underthe Agreement, NRCS also
agreed to condugteriodic inspectionand provide programmatic review on all construction work

to ensure performance that meets standards and that WRP procedures are f@tigwed.



DU also provides two affidavits demonstrating the NRGS'gservisory control over the
Russell project. The first affidavit fsom Mr. Jerry Ince, a former NRCS and DU engineer, and
the primary DU design engineer responsible for constgithe leveesystems at issue Mr. Ince
lists a number of ways NRCS typically exeedlsauthority and control over restoration projects,
including the Russell project. SéeDkt. No. 541.) Some of the ways in which Mr. Ince states
NRCS exerged discretion over the WRPFand gecifically the Russell projeetinclude:
“drafting the initial cesign of the wetland projectld; at 11(a)); “estimating the costs of materials
for the project” (d.); “selecting the type of wetland that would be constructed (levees, excavations,
beams, etg¢! (id.); reviewing topographical maps and hydroldgsting prior to commencing the
project (d. at 111(b); providing software that helped determine specifications for pipes, risers,
and leveesid. at Y11(c));collaborating in a “back and forth” manner with DU on dedignat
111(d)) approving “each and every chateristic of the design process” and amgnsicant
changes to the desidi. at 1 11(d), (R(mM)).

The second declaratiois from DU employee and foren NRCS employee Mr. Bob
Massey (Dkt. N0.54-5.) It further explains the degree to which NRCS supervised the project and
the degree to which DU relied on governmeapecificationsMr. Massey’s declaration explains
that “NRCS developed specific criteria, including soil maps, for classif@nglénd that would
be suitable for a wetland. Once the NRCS receivedpatication, they would evaluate whether
the property, based on its own soil maps and onsite field reviews, was an appropriateecandida
(Id.at 15) He further explains that the NRCS local field office wasponsible for completing
the Wetland Restation Plan Operation (“WRPQ?”), the plan that specifies the type of hydrology
and the manner in which the WRP land will be restored, protected, enhanced, maintained, a
managed. I¢d. at 1 8.) “The NRCS then may conduct the engineering design and survey
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required for installation of conservation practices or measures outlined in the WIRPQy
engage with DU oanothercooperating partner to complete the projedd. at 1 9.) In this case,
NRCS engaged with DU.Massey states;[t]ogether, the two entities work hamdhand to
develop the final design and plans for the wetland . . . . However, the NRCS is ultimately
responsible for ensuring that WRP objectives are fully met and is the final utkgarding the
use of WRP funds and the practices and activitiecpbesl on WRP land.”ld. (citing National
Planning Procedures Handbook and the WRP Manual at 514.4)(@)(2ddition, Masseis
declaration also states that: DU had no discretion over the materials drwslesther to comply
with NRCS’s mandatory approvplocesgid. at 1 13); NRCS is involved in every step and has
total discretion to approve or reject DU’s worfid. at  1214) that no design plan can be
executed without NRCS'’s analysis, input and appr@daht § 13) and thaDU performed work
idertified in plans approved by NRCS at the locations shown on the piaias | 20.

NRCS disputes the weight of this evidence presented by DU. It argues that these
declarations consist solely of broad and conclusory statements and that DUrted fmdno
mandatory specification that NRCS required in the design or construction afvihes |that
precluded DU from designing or constructing the dikes differently to avoid the calheg of
which Plaintiffs complai.” (Dkt. No. 56at 2-3.) The Court disagreeEhe affidawts provided by
DU are not conclusory since they cite and relftlmgovernment’specificationgandalthough
these specifications are voluminous they are not conclustgre to the point,these
spedfications corroborategheterms of theCooperative Agreemeitself. Moreover, the content
of theseaffidavits is sufficiently detailedandis well within the scope othe affiantsknowledge

and experience as botarmer NRCS and DU engineersOther courtshave reliedon similar
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affidavits to substantiat@roper removalSee, e.g. Madden v. Able Supply CG&05 F. Supp. 2d
695, 700 (S.D. Tex. 2002) (relying on a#idt of former marine engineer).

The Court also finds the contrary evidence presented by NRCS to be less persuasive
NRCS relies primarily on the declaratioh Ms. Kristi Mashburn to show that NRCS did not
exercise dayo-day supervisory control over the project. (Dkt. No-24BMs. Mashburn is
currently the District Conservationist for the NRCS in Cooper Texas, and fronr2B0G2vas the
District Conservationist in Clarksville, Texasld.( at 2) As District Conservationist in
Clarksville, Texasshe was responsible for the administration of NRCS programs in Red River
County, Texas. Id.) Ms. Mashburn declares that no NRCS employee supervised or gtspect
the restoration work being done on the WRP easemedn@at(7) Ms. Mashburn wasot an
NRCS engineetoncerned with field work, butas a local administrator primarily concerned with
paperwork.

In reply, NRCS offers the declaration of Mr. John Mueller, a State Conservation &mngine
who states that there are almost no NRCS filesvsigpthe level of involvement Mr. Ince
describes, savan August 13, 2003NRCS letter to Mr. Ince. (SeeDkt. No. 561.) That
lette—sent to not only to Mr. Incleut ten other NRCS employgefurther supports NRC8irect
and detailed control over the consttion of the levees. The letter reveals that an NRCS engineer,
Mr. Gerald Krafka, requested clarification on two items concerning the Rpsgect. First, he
states that “[s]ufficient structural analysis should be performed toestimatrthe riser[m Leveel,

Unit 1] withstand all forces acting on it throughout its performance ranigedt(@) Second, Mr.
Krafka states that the design report for Levee 1, Unit 1 will qualify the siém anventonysized
embankment, but that 98% of the embankhneless than 3 feet and that the normal water depth is
only 18inches, therefore exempting the site from inventory status. Both of tkese plainly
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reflectNRCS involvement in the finer points of designing and changing the designs of the leve
system The letter concludes with Mr. Krafka asking Mr. Ince to contact the WRP dPnogr
Manager for availability of funds prior to beginning with contracting actsjitand to contact
Jerry Walker, an NRCS engineer, so that he can obtain the relevant pefinissevidence
reflects the type of detailed and supervisory control outlined in the Cooperativenfarand
supported by the DU affidavits.

TheCourt concludes th&U has net its burderof showing the “acting under” and causal
nexus elements of the removal test. Insofar as Plaintiffs’ negligemgaiadins are construed
broadly, the connection between the negligence allegations and the governmant isTpkre
can be no dispute thttte government specified and required that a levee system be built on the
Russell property as part of the WRP ahat it delegated that responsibility to DU while
maintaining control over the project. Further NRCS, not DU, determined tleatRibssell
property was suitable for a wetland. (Dkt. No-54t § 5.) Sincethe harnmallegedarises not from
a defect in the levee system but from the installation of a levee system waskignded\RCS
is clearly aculpable actor. If the allegationsare construed narrowlyand limited to defective
design or defective construction of the levee system, the Court still finds hovgng to be
sufficient. The Court finds the affidavif Mr. Ince, the affidavit Mr. Massegnd the supporting
documenationcarrysubstantially ma weight than the declaratioasd documentsubmittel by
NRCS First, to the extent theegefactual conflics, the Courtesolves thenn favor of retaining
jurisdiction. Second, the Court finds that DU’s wises bear more credibility than the NRCS
witnesses. Additionally and though not a focus of the partiasguments to the Court, it is
difficult to ignore that NRCS provided the vast majority of the ayoi®0%)for this project and
when determining issues of ultimate control, the maXwhow the money is often instructive.
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On balance, the Court finds thBtU “acted under’NRCS because the governmehad a
sufficiently detailed role in planning, developing, and approving specifications for the VEREPO
the levee system anthat some decision made at leaspart by the NRCS could have cadse
Plaintiffs’ harm.

In this case, the causal nexus inquiry largely merges with the “actirg”uadalysis.
However, simplybecause a contractor defendant acts under the direction of a federal officer does
not mean that there is a causal nexus. For examlapiik v. OwensCorning Fiberglass Corp.

48 F. Supp. 2d 653, 661 (E.D. Tex. 1999), plaintiffs alleged injury from asbestos exposure at
various facilities owned or operated by the defendamibrought causes of action under state law

for negligence, specifically a failure to warn of the dangers of asbesdoat 656-57. The court

found no causal nexusince even assuming that there was a fedecaliyrolled production of
Avgas, butadiene, and stedthe poducts made at the facility under federal government
specifications)and even though the government specified how to make these proloeictsyas

no connection between the product made at the facility and the failure to warn about asbestos
because “the federalogernment did not prevent Defendants from taking their own safety
precautions heeding stdsav standards above the minimum standards incorporated in their
federal contracts.Td. at 663. The takeaway from these types of cases is that notwithstanding
detaled government specificatiorggven to a government contractor for a product or action, the
contractor cannot avoid liabilitwherethere isan action independent from the government’'s
requirement®r controlthat would eliminate liability.

NRCSappears to make this argument and arthessDU had full latitude to exceed NRCS
specifications. (Dkt. No. 56 at-6.) In this case andonsideringthe present recordhe Court
does not findhis argumentpersuasive. For reasons stateslipra the government iralvement
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appears t@o beyond merely providing basic, minimum standasgecificationspr guidelines,
although that igertainly partof the government'swvolvement. Here, the evidence sugg#sas
NRCS had a key role in the design of the WRPO and importantly, any modificatiosigm de
required NRCS approval. In other words, DU did not necessarily have diadietieviate from
tha which the governmerdirected includingboth the design or constructiepecificationsas
well as the placement and location of the levee system itself.
b. Colorable Defense

DU must also show that it has a colorable federal defense to Plaintiffsyerece
allegations. It need not prove the merits of the federal defense at this stagedhurinestiow
colorable applicability to plaintiff's claimsVinters v. Diamond Shamrock Chem.,(al9 F.3d
387, 400 (5th Cir. 1998) As suchthe “defease need only be plausible; its ultimate validity is not
to be determined at the time of removallagnin v. Teledyne Continental Motp€ F.3d 1424,
1427 (11th Cir. 1996).

In the removal atice, DU relies on governmental contractor immunity base8ioserson
v. Bean Dredging LLC589 F.3d 195th Cir. 2009) (Dkt. No. 1 at 56.) To prevail with the
government contractor defense, DU must show that NRCS authorized work that caudef$Plai
injury. Specifically,immunity applieswhere: (1) the canact involves a publievorks project;
(2) the action causing the alleged harm was taken pursuant to contrdctshevifederal
government that were for the purpose of furthering projects authorized loy @ctsgress; and (3)
the plaintiffsdo not allegethat the contractor exceeded his authority or that it was not validly
conferred.See id.at 204—08. DU did not addres#&ckersonduring the briefing, but again, the
Court is mindful of itsndependentuty to assesshe matterasit relates to the Court’'subject
matter jurisdiction.
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If Plaintiffs’ negligence claims are construed broadly, the application ofAt¢kerson
defense is straightforward. In fact, this case is indistinguishaie Yiearsleyand Ackerson
“In Yearsley a landowner asserted a claim for damages against a private company whose work
building dikes on the Missouri River pursuant to its contract with the Federal Goverhate
washed away part of the plaintiff's lahd CampbellEwald Co. v. Gomegz136 S. Ct. 663, 673
(2016), as revised (Feb. 9, 2016). The Court held that the contractor could not be liable to the
landowner becauséehe work which the contractor had done in the rivenbaslall authorized and
directed by the Government of the United States” and “performed pursuahé tAct of
Congress.” Yearsley v. W.A. Ross Cost. C809 U.S. 18, 20 (1940)Also in Ackerson the
contractor was contractually directed and authorizethéyovernmento perform the work—to
dredge the Mississippi River Gulf Outlet (MRGO) in furtherance of a ppbdiect—about which
plaintiffs complained. (Dkt. No. 48t 2Q)

TheAckersordefense fails when the contractor exceeds his auttontien the athority
was not validly conferredcseeCampbell-Ewald C9.136 S. Ctat 673. That is not the case here.
DU was authorized to construct the levee system pursuant to a conitiacthe federal
government in furtherance of a public works project designed to protect and resttziedw
What is being complainesboutis that constructing the levee system at its present locatitme
Russell property was negligent, and theredslispute that DU had the authority to budtevee
system on the Russell property in furtherance of the WRP

Under the narrow constructidhequestion is closer, but the answer is the same. NRCS
argues that DU was not authorized to cause erosion or harm to adjacent land, but thettargum
begs the question. The question is not whether NRCS authorized or required DU to harm
adjacent lands, but rather whether NRCS authorized a specific design or adtjomoximaately
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caused erosion or hatm adjacent land.While an absolutanswer to that questiat this stagées
unclear—prior to discoveryit is too early to tk—one canreasonably speculatbased on the
relationship between DU and NRCS, and NRCS's role in evaluating, selecting, andssagervi
any changes to the restoration plans, that the government directly awtlosrdieected DU to do
something or change something that had the proximate effect of causing Halamtiéfs land.

It is certainly plausibleand that is enough.

DU’s contractor defense undBoyleis also plausibly meritorious. As NRCS correctly
argues,‘[tlhe [Boyld inquiry largely merges with the question of whether DU ‘acted under’
Government control and under the Government’s ‘color of office’ in designing and constructing
the leves at issue here.” (Dkt. No. 267.) A contractor defense based Boylerequires the
defendantontractor to show (1) the United States approved reasonably precise sj@tsfi¢a)
the equipment conformed to those specifications; and (3) the supplier warned the Unged Sta
about the dangers in the use of the equipment that were known to the supplier but not todhe Unite
States.Louisiana United Bus. Ass Cas. Ins. Co. v. J & J Maint., Ind5-cv-1769, 215 WL
5638083 at 4 (W.D. La. Sept. 24, 2015) (citingoyle v. United Technologies Corg87 U.S.

500, 512 (1988)). Stripped to its essentialg,Boyle defensds fundamentally a claim thathe
Government made me do itfi re Katrina Canal Breaches Litig620 F.3d 455, 464 (5th Cir.
2010) (internal quotations omitted).

NRCS disputes whether the citédeld Office Technical Guidespecifications were
reasonably precise(Dkt. No. 56 at 5.) In this conte reasonably precise means “discretion
over significant details and all critical design choices will be exerciséldebyovernment” or that
“it is evident that the government was the primary agent of decision” over the allegegful
conduct. In re Katrina Canal Breaches Litig620 F.3d 455, 461, 464 (5th Cir. 2010)f the
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government approved imprecise or general guidelines, then discretion quatant design
choices would be left to the government contrattéreving 865 F.2d at 1481, andelBoyle
defense fad.

In In re Katring the Fifth Circuit held that specifications from the US Army Corps of
Engineers authorizing the use of-site material as the primary source of backfill material, and
off-site backfill material as a backup, were measonably precise for two reasof&eln re
Katrina Canal Breaches Litig.620 F.3dat 462—65. First, regarding the oesite backfill, the
Court held that the specifications did not specify how the contractor should parsé @lf@ighe
on-=site maerial to choose which was suitable for backfill, nor did the specification manaate th
backfill material or the precise procedures to test material suitabilityat 462. Given the wide
variety of material available to be used as backfill material béckfill specificatioa were not
reasonably precisdd. Second, regarding the efite backfill material, the specifications
provided no reasonably precise instructions regarding the composition of thige difackfill
material. Id. at 46263. On both of these points, the Court relied in part on deposition testimony
taken during the course of discovery.

The Court finddn re Katrinato be persuasive and on point except in one &sgeact In
reversing summary judgment, the Fifth Circuit had the benefit of full discovery daedetoped
record. Here, after full discovery, NRCS’s argument may ultimgaelye meritorious, andny
defense based oBoyle may fail. However a recorddeveloped through competdiscovery
might show that DU created reasonably precise specifications in conjunction with HRCS
NRCS subsequently approvedigain,it is too early to tell For now, DU has put forth sufficient
evidence in affidavits and documents cited above to make either outcome plausilttes early
stage, that iadequateSeeBennett v. MIS Corp607 F.3d 1076, 1089 (6th Cir. 2010).
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1. Texas Water Code
The parties focumuch oftheir briefing on Plaintiffs’ negligence theoryThe operative
Complaint, however, advances multiple theories of recovery independent to therdpsighie
levee or of a duty of care. Removal is proper based solely on Plaingfjsgence allegations
However the Court finds tha®laintiffs’ Texas Water Code Claimalsoprovides an independent
andperhaps evea clkarer basis for removal jurisdiction
Section 11.086, “Overflow caused by Diversion of Water,” of the Texas Water @ede (
“Texas Water Code claim”) reads:

(@) No person may divert or impound the natural flow of surfadensan this state,
or permit a diversion or impounding by him to continue, in a manner that
damages the property of another by the overflow of the water diverted or
impounded.

(b) A person whose property is injured by an overflow of water caused by an
unlawtul diversion or impounding has remedies at law and in equity and may
recover damages occasioned by the overflow.

Tex. Water Code Ann. 8§ 11.086. “Damages are allowed under section 11.086 (than
diversion or impoundment of surface water, (2) causes, (3) damage to the property atiffe pla
landowner.” Texas Woman's University v. The Methodist H&1l S.W.2d 267, 277 (Tex. App.
2006) (quotingietrich v. Goodmanl23 S.W.3d 413, 417 (TeApp. 2003)). The Texas Water
Code claim imposes a duty sifict liability. Id. at 283.
a. “Acting Under” a nd Causal Nexus
The “acting under” and causal nexus elements of the Federal Officer Removal test are m

Here, the Court is substantially guided by the Fifth Circuit's recent decisioSawoie V.

Huntington Ingalls, InG.2016 WL 1138841 (5th Cir. March 22, 2016). Savoie the plaintiff

1 In light of the TexadVaterCode claimthe Courtelectsnot to reachthe questiorf whetherremovalis proper
basedon Paintiffs’ nuisanceclaims.
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shipyard worker brought a stateurt action against a shipyard ownlek.at *1. The shipyard
owner contracted with the federal government to produce Navy and Goast vesels. Id.
Plaintiff Savoie worked as both a cleap laborer and a paintéfaster on vessels the shipyard
constructed for the Navy and Coast Guddd The government contracts required the use of
asbestos and the Navy used a quality control system to ensure the shipyarddcuiitiplibe
government requirementsld. Savoie contracted mesothelioma and brought numerous claims
against the shipyard sounding in negligence as well strict liabilly.The shipyard defendant
removed the case under the Fetl®fficer Removal Statutdd.

Writing for the Court,Judge Costéirst agreed with the district court and held that Savoie’s
negligence claims failed because, in that csegovernment’s mandate to use asbestos did not
necessarily}cause any of the grounds for negligence asserted, for example, failimgnafthe
dangers of exposure to asbesttrs. at *4-5. Notwithstanding the government’s asbestos
requirements, the shipyard operators cdadestill warned plaintiffs of the dangers of asbestos.
Id.

However, theSavoiecourtfound a causal nexus for the strict liability claimg.surmised
that under Louisiaas wrongful death state a strict liability plaintiff bringing an
asbestoselated deatltlaim need only prove that (1) the asbestostaining products caused
damages that we in the care, custody, and control of the defendant; (2) that the
asbestogontaining products had a vice, ruin, or defect that presented an unreasonable risk of
harm; and (3) that the vice, ruin, or defect was the eeuifct of the plaintiff's damageld. at
*6. Thesestrict liability claims®rest[ed]on the mere use of asbestos, and that use at the shipyard

was pursuant to government directions via contract specifications. Unlikesclzased on
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negligence, those based on strict liabilif\df not turn on discretionary decisions made by the
shipyard” Id.

This case is no different. The evidence shows that DU’s constructibis Eveesystem
was pursuant to government direction via plans and contract specifications intogaibealevee
system,and that those plans were approved by the government. Like the asbestosiclaim i
Savoie Plaintiffs’ Texas Water Codgaim sounds in strict liability, that jgshe claim does not rely
on discretionary decisions made by Dit only the mere use and construction of the levee
system. To find that DU acted under government direction and that there is a causal nex
between the harm alleged and the government direction, all that is neetb¥dhe Texas Water
Code claimss care, custody, and control of the levee system by NRCS, which levee sy#tem is
causein-fact of the harm to Plaintiff real property That is clearly present her&@he
government paid for almost all of the levee systeaids and controls the easement on which the
levee system is builtand supervised and approved DU’s work to ensure compliance with
governmenspecifications and contractual requirensentDU could receive no payments until the
government certified that all contractual requiremdrdd been met. Given this, the*acting
under” andcausal nexus elemerdsthe Texas Water Code cause of actionchrarly satisfied.

b. Colorable Defense

The Court finds that DU recites a colorable federal defense to the Texas Watar&od
underAckersonand/orBoylefor at least the reasons staggbrawith respect to thélaintiffs’
negligence claim. Put simply, there can be no reasonable dispbét the contractand
specificatiors under the contractlled for DU to build a levee system for the government on the
Russell property pursuant to a pulpioject, and that DU did not exceed its authority by building
the levee system.
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V. CONCLUSION

For the reasons set forth hereDefendant Natural Resources Conservation Service’'s
Motion to Remand for Lack of Subject Matter Jurisdiction Pursuant to 28 U.S.C. 1447(c) (Dkt.
No. 48)is herebyDENIED.

Additionally, the Court certifiepursuant to 28 U.S.C. § 1292¢hgat this casévolves “a
controlling question of law as to which there is a substantial ground for difference ainoaind
that an immediate appeal from the order may materially advance the ultimate tiermohahe
litigation.” If an application is made to the Court of Appdalsthe Fifth Circuitwithin ten days
after the entry of this Order, the case will be stayed pending dispositionagipibiéde court. If
this Order is not appealed, the COORDERS the parties to jointly file @roposed Scheduling

Orderwithin 21 daysfrom the date this Order

So ORDERED and SIGNED this 3rd day of May, 2016.

RS

RODNEY GILﬁFRAP
UNITED STATES DISTRICT JUDGE
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