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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

BRIAN CLAY EARLE

CIVIL ACTION NO. 6:17-CV-281

<
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KEVIN ATKINSON, et al.

MEMORANDUM OPINION AND ORDER

Before the Courtare Defendant<City of Alba Police Officers Juan Ramirez, Tom Miller,
and Tim Koonce’sMotion for Summary Judgment (ECF)6&nd Defendants Kevin Atkinson,
Sam Threadgill, James Hildebrand, Tom Castloo, Jim Brown, and Jim WheelgtitsnMor
Summary Judgment (ECF 66). The case is assigned to the undersigned with the consent of the
parties pursuant to 28 U.S.C. § 636. For the reasons set forth below, th&SRANT S the
motions for summary judgment.

BACKGROUND

Plaintiff, proceedingro se initiated this lawsuit on May 9, 2017, concerning events that
occurred on May 11, 2015. He filed an amended complaint on May 19, 2017 identifying thirteen
counts against the following defendants: (1) Kevin Atkinson, (2) Sareatgill, (3) James
Hildebrand, (4) Tom Castloo, (5) Jim Wheeler, (6) Jim Brown, (7) Wood County, Texas, 1{8) Jua
Ramirez, (9) Tom Miller, (10) Tim Koonce, (11) City of Alba, Texas, and (12) Mig#ton
Birchfield. The claims against Missy Birchfieldere dismissed on November 3, 2017.

Plaintiff alleges that Missy Birchfield called in a noise complaint to the Wood t¢€oun

Sheriff's Department at approximately 11:00 or 11:30 p.m. on May 11, 2015 concerninlg a truc
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racing up and down the road, gunning the engine and making a lot of noise. A Wood County
Sheriff's Office Deputy, Kevin Atkinson allegedly responded and spoke to Bildhfieeputy
Atkinson later pulled over a truck driven by Plaintiff. Plaintiff alleges thepudy Atkinson
subjected him t@n excessive use of force, including the use of a taser, false arrest and false
imprisonment. Plaintiff alleges that Sergeant Threadgill, James HildebrantiD€pigy Castloo,
and Sheriff Jim Brown are liable for failing to adequately supervise Deputysaikiand for
failing to protect him. Plaintiff asserts that District Attorney Jim Wheeler wrdiggbuought
charges against him and then dismissed the charges. Plaintiff submits that Ydobgi€liable
for the actions of its employees and is &ddally liable for failing to establish a policy for the
safe use of tasers by law enforcement officers and for failing to adequatelitdramployees.
The Alba defendantsCity of Alba Police Sergeant Juan Ramirez, City of Alba Police Officer
Tom Miller and Chief of Police Tim Kooneeallegedly failed to supervise and manage Atkinson
and the City of Alba failed to enact a policy concerning the safe use of tgdavs énforcement.
The Court entered an agreed Discovery Order (ECF 40) limiting discovérig case to
the issue of qualified immunity. The Court’'s Docket Control Order (ECF 41) provided angeadli
for discovery related to the issue of qualified immunity and established a ddadline filing of
dispositive motions on the issue of qualified immunity. An Amended Docket Contral (BQE
63) extended the deadline for filing dispositive motions on the issue of qualified ilgmunit
Defendants City of Alba Police Officers Juan Ramirez, Tom Miller, amdKloonce the
“City of Alba Defendants”filed aMotion for Summary Judgment (ECF 69)heindividual City
of Alba Defendants assert that they are entitled to qualified immunity. They subbhfDfficer
Miller and Officer Ramirezesponded to a radio call from the Wood County #fe0Dffice for

assistance aratrived on the scene after Plaintiff was arrested and in the custody of Wood County



deputies.Theyleft to respond to another call atmeénreturned to assist the Wood County Sheriff’s
Office deputies. The City of Alba Defendants assert that OfReenirez escorted Plaintiff to an
EMS Unit. They submit that neither Officer Ramirez nor Officer Miller usedef@gainst
Plaintiff. Indeed, the City of Alba Defendants state that Officer Miller sadgh Plaintiff's
handcuffswhen he complained that they were tight. There was no further contact between the
City of Albapoliceofficers and Plaintiff and Police Chief Tim Koonce was not personally involved
in the incident or arrest.In their Statement of Undisputed Material Fsadthe City of Alba
Defendants assert:
a. All of the Alba Defendants were at all times acting under color of law.
b. The incident in question, including the arrest/detention of the Plaintiff occurred
on May 11, 2015, and May 12, 2015 in the City of Yantis, Texas.
c. Defendants Ramirez and Miller did not participate in the alleged use of force in
guestion, or in the actual arrest of the Plaintiff. The arrest was edduute
Wood County Sheriff's Department deputies.
d. Alba Police Officers Ramirez and Miller becameadhsed in the incident in
guestion when they responded to a radio call for assistance placed by Wood
County Sheriff’'s Department personnel.
SedDefendants City of Alba Police Officers Juan Ramirez, Tom Miller, and Toonke’s Motion
for Summary Judgment (ECF 65), at32 Although not related to the issue of qualified immunity,
the City of Alba Defendants additionally argue that dismissal of the Cityld &l appropriate
because Plaintiff has not established the violation of a constitutional rigiciesutffo maintaira
claim for municipal liability.
Defendants Kevin Atkinson, Sam Threadgill, James Hildebrand, Tom Castloo, Jim,Brow
and Jim Wheelefthe “Wood County Defendants”) also filed a Motion for Summary Judgment

(ECF 66). In a“Statement of Material Facts$,the Wood County Defendants assert that Missy

Birchfield called 91-1 at approximately 11:17 p.m. on May 11, 2015 and reported that Plintiff

! Local Rule CV¥56(a) requires a motion for summary judgment to include a “Statementiifuted Material
Facts.” It is unclear from Defendants’ motion whether they are ass#inthese facts are disputed or undisputed.
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son, Sean Earleyas revving his truck’s engine and driving up and down County Road 1885 at a
high rate of speedWood County Sheriff's Deputy Atkinson responded to the scene and heard the
engine rewving. He observed the vehicle pass in front of him and fail to stop at a stop sign.
Atkinson then activated his emergency overhead lights and pursued the vehidiafiic atop.
He activated his siren when the vehicle increased its speed. The Wood Countyabisfatidge
thatthevehicle evaded detention and pulled into a dark, muddy driveway. When the truck stopped,
Sean Earle initially walked towards the reside but then stood behind the truck. Atkinson
handcuffed him and seated him in the patrol car. Sean Earle’s passenger, Hiapoked, was
told to remain near the vehicle.

Plaintiff then arrived on the scene in his truck. Atkinson alleges that Plailattfked his
patrol car with his truck, reached towards his waist band, adjusted his shirt eémedrback into
his truck. Atkinson told Plaintiff to step back and the following exchange occurred:

MR. B. EARLE: Get that light out of my face.

OFFICERATKINSON: Hey.

MR. B. EARLE: Get that light out of my face.

OFFICER ATKINSON: Step back.

MR. B. EARLE: I’'m stepping right over here.

OFFICER ATKINSON: Step back, step back now.

OFFICER ATKINSON: Whose property - -

OFFICER ATKINSON: Step back now. Step back - -

MR. B. EARLE: Get that light out of my face.

OFFICER ATKINSON: Are you armed?

MR. B. EARLE: Get that light out of my face.



OFFICER ATKINSON:

MR. B. EARLE:

OFFICER ATKINSON:

MR. B. EARLE:

OFFICER ATKINSON:

MR. B. EARLE:

OFFICER ATKINSON:

MR. B. EARLE:

OFFICER ATKINSON:

MR. B. EARLE:

OFFICER ATKINSON:

MR. B. EARLE:

OFFICER ATKINSON:

MR. B. EARLE:

OFFICER ATKINSON:

MR. B. EARLE:

OFFICER ATKINSON:

MR. B. EARLE:

OFFICER ATKINSON:

MR. B. EARLE:

Are you armed?

Get that light out of my face.
It's not in your face, sir.

Yes, it is too.

It's shining right at your legs.
Get it down.

Step back.

You got it right at -

You take one step towards me, you are getting it.

me?

Getting what?

You're getting tased.

I’'m getting tased?

Step back right now.

Keep the light out of miace.
Step back.

I’'m not moving nowhere - -

You hear

Turn around and put your hands behind your back. Turn
around and put your hands behind your back. Turn around,

put your hands behind your back.

Come on and get over here. Turn around, put your hands

behind your back.

I’'m just standing here, | ain’t done nothing to you. | just got

out of my truck.

Turn around, put your hands behind your baelt your

hands behind your back.

Are you arresting me?



OFFICER ATKINSON: Put your hands behind your back. Put your hands behind
your back.

MR. B. EARLE: Okay. Listen - -

(Sound of taser.)

SeeDefendants Kevin Atkinson, Sam Threadgill, James Hildebrand, Tom Castloo, Jim Brown,
and Jim Wheeler’s Motion for Summary Judgment, ECB6& *206-22 (Transcript of Body Cam
Taperecording on Kevin Atkinson May 11, 2015).

Officer Atkinson then orderedlaintiff to stop resisting and gave six more orders to put his
hands behind his back. At that point, Atkinson stated that he has a bad back and cannot put his
hands behind his backd. at *23. Atkinson repeatedly asked Plaintiff “how can we do this i
way that won’'t mess up your back” and attempted to help Plaintiff get up off gfdbed. Id.

The Wood County Defendants argue that Atkinson had probable cause to believe Plaintiff
was interfering with public duties because he was interfevitigAtkinson’s investigation Prior
to using the taser, Atkinson asserts that he attempted to handcuff Plaintiff btitffipéeked his
arms away. It was at that point that Atkinson states he backed away and usgerthe ta

The Wood County Defedantsand thebody canerafootage portray a louscene following
the first use of the taser, with Ms. Hayward shouting obscenities at Atkinson\eamél sgher
individuals approaching the scene and yelling. Atkinson submits that he wasostérned
becausdne did not know whether Plaintiff was armed and Plaintiff continued to move around and
jerk his hands. Sgt. Sam Threadgill arrived on the scene. Hayward continaegli¢owith
Atkinson and pushed Threadgill when Threadgill attempted to intervene. adfitethen
attempted to place her under arrest. She was repeatedly instructed to sit ilcéhggbcle.

While Atkinson and Threadgill were attempting to arrest Plaintiff and Hayvaan Earle, still



handcuffed, kicked out the window of the patrol vehicle and jumped out of thédcaECF 66
2, at *5 (Affidavit of Kevin Atkinson).
The body camera video footage shows Plaintiff refusing to be handcuffedegpitated

statements by Atkinson to “please, put [his] hands behind his back” and to stop rekistiBGF

66-3, at *22. Atkinson warned Plaintiff that he would use the taser again if he did not put his hands

behind his backld. Atkinson deployed the taser on Plaintiff a second time and continued to order
Plaintiff to put his hands behind his back. When Atkinson attempted to help Plaintiff get up,

Plaintiff told Atkinson “don’t touch me” and “just get off of meld., ECF 663, at *25. Plaintiff

eventuallystopped resisting and Atkinson helped him stand and handcuffed his hands in the front.

Deputy Hildebrand arrived on the scene and photographed Plaintiff's body whersethengale
impact. An ambulance was called to evaluate Plaintiff. Plaintiff was medidadyed by the
EMTs and Plaintiff refused any further treatment. Plaintiff was then etlavgh Interfering with
Public Duties and Resisting Arrest.

By way of background, Atkinson’s affidavit includes information concerning previous
interactionsvith law enforcement involving Plaintiff, Sean Earle and Plaintiff’'s othey €onner.
Atkinson asserts that Plaintiff and Sean Earle leingbited“a disdain for law enforcementid.,

ECF 662, at *1. During an investigation, Conner Earle told Atkinson that Plaintiff struck him
with an AK-47 and pointed the gun to Hiead. Id. While Conner was talking to Atkinson,
Plaintiff approached them with the A&7 in his hands.ld. When asked by Atkinson, Plaintiff

refused to put the weapon away. Atkinson also alleges that other law enforcdioers aflvised

him to be cautious around Plaintiff because he told deputies in 2012 that he would shoot them if

they came to his residenchl. at *2.



Plaintiff was taken to the Wood County Jail. On initial examination, Plaintiff apgea
normal with the exception of taser wourtdat did not require further medical attention. Plaintiff
was released from the jail the same day.

The Wood County Defendants assert that they are entitled to qualified immunity
Defendants argue that Plaintiff cannot establish an unlawful arrest bebatsevas probable
cause to arrest him for the offenses of Interference with Public Duties astifte Arrest.
Further, Defendants assert tRdaintiff cannotestablisha violation of the Fourth Amendment for
excessive use of force because the totality of the circumstances warranted tHeafoxees used
by Atkinson. Defendants argue that a reasonable peace witiol have believed that the actions
of each individual Wood County Defendant were lawful in light of clearly eskadlilaw and the
information they possessed at the time. Castloo and Brown assert that theptyeresonally
involved in any of the events giving rise to this lawsuit and cannot be held liably metteeir
capacities as supervisors. Finally, Defendants submit timeteldt is entitled to prosecutorial
immunity.

Plaintiff filed a combined response to both motions for summary judgnfaintiff's
response does not dispute any of the factual allegations or summary judgment estibdemtted
by Defendants and does miigpute Defendants’ assertgwf qualified or prosecutorial immunity.
Instead, Plaintiff asserts that the motions should be denied because he hasveat as@siording
from Hildebrand, paper copies of incident reports, a paper copy of Plaintiffte @emplaint to
the Wood County Sheriff's Department against Atkinson, or a procedure manual fof Sliyao
police officers. Plaintiff alleges that CD files received from couriselthe Wood County

Defendants could not be opened.



The Wood County Defendants filed a reply brief objecting to Plaintiff's conclusory
statements.Defendants assert that Plaintiff was provided the body camera recordiregpuatyD
Hildebrand and all incident reports. They submit that they do not have a sworn corfinpfaint
Plaintiff against Atkinson or a City of Alba manual and that they would not be relevant touge iss
of qualified immunity.

SUMMARY JUDGMENT STANDARD

The Court may only grant a motion for summary judgment when there is no genuine
disputeof material fact ad the moving party is entitled to summary judgment as a matter of law.
FED. R. Qv. P. 56(a). A genuine dispute as to a material fact exists “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving paAynderson v. Liberty Lobby, Inc.

477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)material fact” is one that might
affect the outcome of the suit under governing ldd.. The party seeking summary judgment
always bears the initial responsibility of informing the district court of the basits motion and
identifying those portions of the pleadings, depositions, answers to interrogandegimissions
on file, together with the affidavits, if any, which it believes demonstratebfenae of a geme
issue of material fact.Celotex Corp. v. Catretd77 U.S. 317, 325, 106 S.Ct. 2548, 25938
L.Ed.2d 265 (1986).

The moving party, however, “need not negate the elements of the nonmovant’'s case.”
Little v. Liquid Air Corp, 37 F.3d 1069, 1075 {(%Cir. 1994) (en banc). The movant’s burden is
only to point out the absence of evidence supporting the nonmoving party’ Stasev. Conoco,

Inc., 76 F.3d 651, 655 {5Cir. 1996). Once the moving party makes a properly supported motion
for summaryjudgment, the nonmoving party must look beyond the pleadings and designate

specific facts in the record showing that there is a genuine issue for Itial All facts and



inferences are viewed “in the light most favorable to the nonmoving paftgiFad v. Valenzuela
684 F.3d 564, 571 {5Cir. 2012). “Summary judgment may not be thwarted by conclusional
allegations, unsupported assertions, or presentation of only a scintilla of evidehce.”
ANALYSIS
|. Fourth Amendment Claims

A. Excessive Use of Force

The individual defendants assert the defense of qualified immunity. Qualifrednity
is intended to shield government officials from liability for monetary damageadts in the
performance of discretionary functions that were objectively reasomablight of clearly
established lawHarlow v. Fitzgerald 457 U.S. 800, 102 S.Ct. 2727, 2738 (1982pmpson V.
Upshur County245 F.3d 447, 456 {5Cir. 2001).

The first step is to determine whether Plaintiff’'s constitutional rights were viol&step
v. Dallas County, Texa810 F.3d 353, 363 {5Cir. 2002) (citingSaucier v. Katz533 U.S. 194,
201, 121 S.Ct. 2151 (2001)). “If the facts viewed in the light most favorable to the plaintiff do not
show a constitutional violation, the officer istéled to qualified immunity.”ld. Next, the Court
must consider whether the right was clearly established at the time dégezlaviolation. Wilson
v. Layne 526 U.S. 603, 609, 119 S.Ct. 1692 (1999). To be clearly established, the “contours of
theright must be sufficiently clear that a reasonable official would understansithihe is doing
violates that right."Goodson v. City of Corpus Chrisfi02 F.3d 730, 736 {5Cir. 2000) (quoting
Anderson v. Creightq183 U.S. 635, 640, 107 S.Ct. 3034 (1987)). In other words, “would it be
clear to a reasonable officer that his conduct was unlawful in the situattonfnented.” Saucier

533 U.S. at 20402. If it is determined that there was a violation of a clearly estatblishe
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constitutional myht, the third inquiry is whether the official’s conduct was objectivelyorasle.
Kipps v. Cdllier, 197 F.3d 765, 768 {5Cir. 1999) cert. denied531 U.S. 816, 121 S.Ct. 52 (2000).

To succeed on a claim of excessive use of force, a 8§ 1983 plaintiff must show: (1)yan injur
(2) which resulted from the use of force that was clearly excessive to the redd)ahe
excessiveness of which was objectively unreasonddekwell v. Brown664 F.3d 985, 991 {5
Cir. 2011). The Supreme Court has emphasized that the core judicial inquiry in an exaessiv
of force claim is "whether force was applied in a géaith effort to maintain or restore discipline,
or maliciously and sadistically to cause harntHudson v. McMillian 503 U.S. 1, 7 (1992). The
Court additionally emphasized that a use of force claim has subjective andveljeatponents.
In other words, a court must consider whether an official acted Wihfficiently culpable state
of mind" and if the alleged wrongdoing was objectively "harmful enough"stabbsh a
constitutional violation.Id. at 8. Several factors are important in making an assessment of the
situation. The claimant must allege grdve there was an "unnecessary and wanton infliction of
pain.” In deciding whether the use of force was wanton or unnecessayt enay consider "the
need for application of force, the relationship between that need and the amount o$éakche
threat reasonably perceived by the responsible officials, and any effads to temper the
severity of forceful responseld. at 7. (internal quotation and citation omitted). The Fifth Circuit
has instructed the courts in this circuit to considerelfiee factors in analyzing excessive use of
force claims.Hudson v. McMillian 962 F.2d 522, 523 (5th Cir. 1998pmez v. Chandled 63
F.3d 921, 923 (5th Cir. 1999). The Supreme Court additionally emphasized that the concept of
what constitutes cruand unusual punishment "draws its meaning from the evolving standards of
decency that mark the progress of a maturing socieijutison v. McMillian 503 U.S. at 8

(citations omitted).
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A plaintiff must show that he suffered “at least some injudatksm v. R.E. Culbertsgn
984 F.2d 699, 700 {5Cir. 1993). Handcuffing too tightly without more, for example, is not a
constitutionally significant injury.Glenn v. City of Tyler242 F.3d 307, 314 {5Cir. 2001). A
determination as to whether the fotbat was used was reasonable under the Fourth Amendment
is determined “from the perspective of a reasonable officer on the sdéeetihan with the 20/20
vision of hindsight.” Bush v. Strain513 F.3d 492, 502 {5Cir. 2008);see also Lockett v. New
Orleans City 607 F.3d 992, 999 {5Cir. 2010).

The summary judgment evidence establishes that only Atkinson used force on Plaintiff
during his arrest. The body camera footage submitted with the Wood County &egemabotion
for summary judgment shows that Atkinson used his taser on Plaintiff two fifhebody camera
video footage and Atkinson’s affidavit show that Atkinson instructed Plaintiff polstek at least
eight times before then instructing him to turn around and put his hands behind hi® loautiff
did not responavhen Atkinson asked if he was armed. Atkinson ordered Plaintiff to put his hands
behind his back at least eight times before using his taser the first time. He aled Riaintiff
prior to using the taser that he would use the taser if Plaintiff did not comply. étkimstructed
Plaintiff to stop resisting and told Plaintiff another six times to put his haimitscdoleisback before
deploying the taser a second time. The video footage shows Plaintiff refusing todoaffel
and jerking his hand away when Atkinson attempted to cuff one g\dewith the first time,
Atkinson gave Plaintiff a warningthat a failure to cmply would result in use of the taser.
Plaintiff's response to the motion for summary judgment doeslisptite orcontrovertany of
Defendant’s evidence.

In this case, naspecific injury is alleged byPlaintiff. Moreover even if Plaintiff

established an injurfrom the marks left by the taser leadisere has beeno showing that
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Atkinsonused force during the arrest beyond what was necessgaintoontrol over Plaintifand
handcuff him. Notably, Atkinson used escalating commands before resorting to the teseof a
to gain control over PlaintiffSee Pratt v. Harris County, Texa&22 F.3d 174, 182 {Cir. 2016).
The taser was used in response to Plaintiff's continuous failure to comgbyAtkinson’s
commands and resistance to handcuffing. “Officers may consider a susgdesgés i@ comply
with instructions . . . in assessing whether physical force is needed to eettteiauspect’s
compliance.” Deville v. Marcantel567 F.3d 156, 167 {5Cir. 2009) (per curiam). Under these
circumstances?laintiff has noshownthat Atkinson’s use of his taser was “clearly excessive” or
“unreasonable.”"Rockwell v. Brown664 F.3d at 991.

Plaintiff includedallegations in the Amended Complaint that Atkinson pointed the taser to
“the back of [his] skull at the brain stem area,” that he used “the force of hibady on top of
[Plaintiff's] body” and used the taser “in rapid fire succession.” Theseasiltbes arewholly
controverted by the video footage of the incidereePlaintiff's First Amended Verified
Complaint, ECF 6, at *3@B1. Atkinson isentitled to qualified immunity on Plainti6 excessive
use of force claim.No other defendant was involved in the use of force.

B. FalseArrest

Defendants submitted summary judgment evidence concdrtangiff's arrest. Plaintiff
was arrested for the offense of Interference with Public Duties andiRg#srest. As stated
above, the body camera footage shows Plaintiff arriving on the scene while Atkinson was
investigating the criminal offenses of Sean Earle and Brooke Hayward. SéarwBarunder
arrest when Plaintiff arrived. Plaintiff approached Atkinson and ignored akelgasttommands
to step back. The footage additionally shows Plaintiff's resistance to Atkinson’s attetap

handcuff him.
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In Texas, a peace officer with probable cause can arrest an individual veithautant for
any offense committed in his presence ohimithis view. TEX. CODE RIM. PROC. ANN. ART.
14.01(b);Hafford v. State828 S.W.2d 275, 277 (Tex.AppFt Worth 1992 writ ref'd), cert.
denied 507 U.S. 931, 113 S.Ct. 1313 (1993)Adkins v. State,764 S.W.2d 782, 785
(Tex.Crim.App. 1988). Probableuse exists if the facts and circumstances within the officer’s
knowledge were sufficient to warrant a prudent man to believe that the suspeotiradted or
was committing an offenseAdking 764 S.W.2d at 785. The officers ametitled to qualified
immunity for the arrest if “a reasonable person in [his] position could havevedlihe had
probalbe cause to arrest” PlaintifGlenn v. City of Tyler242 F.3d 307, 313 {&Cir. 2001) (citing
Goodson v. Corpus Chris202 F.3d 730, 736 {5Cir. 2000).

The offense of Interference with Public Duties occurs when a persoh twminal
negligence interrupts, disrupts, impedes, or otherwise interferes with . . . aoffearevhile the
peace officer is performing a duty or exsntg authority imposed or granted by lawTEX.
PENAL CODE § 38.15. A person commits the offense of resisting arrest if “he intentionally
prevents or obstructs a person he knows is a peace officer . . . from effectingsan .a. of the
actor . . by using force against the peace officeTEX. PENAL CODES 38.03.

Plaintiff did not respond to the motion for summary judgment with any evidence to
controvert Defendants’ summary judgment evidence. Defendawidence shows that Plaintiff
interrupted disrupted and interfered with Atkinson while Atkinson was performing hisakity
sheriff's deputy The evidence additionally shows Plaintiff intentionally using force togmtev
Atkinson from handcuffing himA reasomble person in Atkinson’s positiovouldhave believed
that Plaintiffwas commiting an offense. The officelia this casehad probale cause to arrest

Plaintiff for Interference with Public Duties and Resisting Argedd it was not unlawfubr them
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to proceed with the arrest withoutnaarrant. Witlout showing that the officetacked probable
cause for the arresPlaintiff fails to state a violation of a constitutional right dahd officers are
entitled to qualified immunity for the arreahd subsequent imprisonmerfsorensen v. Fee,
134 F.3d 325, 328 (5Cir.1998) see also Haggerty v. Texas Southern Univer8@t F.3d 653,
656 (3" Cir. 2004) (To succeed on a 1983 false imprisonment claim, a plaintiff must show that the
officer did not have probable cause to arrest him).

II. Supervisory Officials

Plaintiff suesseveral supervisory officials who were not personally involved in the incident
forming the basis of this lawsu#Tim Coonce, Tom Castloo and Jim Brown. At the time of the
incident, Tim Coonce was Police Chief for the City of Alba, Tom Castloo was Chpft{pef
the Wood County Sheriff's Office and Jim Brown was Sheriff of Wood County. Supervisory
officials are not liable under 42 U.S.C. § 1983 for the actions of their subordinates on any theo
of vicarious liability orrespondeat superior Estate of Davis ex. rel. McCully v. City of North
Richland Hills 406 F.3d 375, 381 {5Cir. 2005). Where, as here, a plaintiff alleges a failure to
train or supervise, a plaintiff must show “(1) the supervisor either failed to supenisin the
subordinate official; (2) a causal link exists between the failure to traumervise and the
violation of the plaintiff's rights; and (3) the failure to train or supervisewnts to deliberate
indifference.” Id. (quotingSmith vBrenoettsy158 F.3d 908, 911-12%Cir. 1998).

Plaintiff has not allegedr produced evidence of any facts to support an assertion that
Koonce, Castloo or Brown failed to adequately supervise or train their subordinatetsor/atiglj
Plaintiff has not alleged facts or produced evidence showing a causal link hetvedere to train
or supervise and a violation of his rights. As explained above, viewing all of theRktdiff

has not established a violation a$ keonstitutional rights resulting from the force used to restrain
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him, his arrest or his detentiorRlaintiff offers nothing more than a conclusory allegation that
Defendants did not provide adequate training or supervision. Neither “conclusggtiahs” nor
“unsubstantiated assertions” will satisfy a plaintiff's burden in respongertotion for summary
judgment. Stults v. Conoco, Inc76 F.3d 651, 655 {5Cir. 1996). Conclusory assertions,
unsupported by concrete and particular facts, are wholly insufficient tot cefeeotion for
summary judgmentMarshall on Behalf of Marshall v. East Carroll Parish Hosp. Servi®4
F.3d 319, 324 (5Cir. 1998).

Finally, no facts have been presented to establish deliberate indifferencderdeli
indifference is a stringent standard that requires a showing that an officiagigalided a known
or obvious consequence of his action;” meaning, he was both “aware of facts fromtidni
inference could be drawn that a substantial risk of serious harm exists, and la¢smdsaw the
inference.” Id. “To satisfy the deliberate indifference prong, a plaintiff usually messtashstrate
a pattern of violations and that the inadequacy of training is ‘obvious and obviouslydikesutt
in a constitutional wlation.” ” 1d. (quotingCousin v. Small325 F.3d 627, 637 {5Cir. 2003)).
Defendants are entitled to qualified immunity on Plaintiff's claims that Kooncstld@aand
Brown failed to properly train or supervise their subordinates.

[11.Prosecutorial Immunity

Plaintiff asserts a claim against District Attorney Jim Wheeler. In his plggditiaintiff
alleges that Wheeler wrongfully brought charges against him that were tatessid.

A prosecutor, in his individual capacitgnjoys absolute immunity from a § 1983 lawsuit
that is brought concerning actions within the scope of the prosecutor’s doti#sr v. Pachtman
424 U.S. 409, 43681, 96 S.Ct. 984 (19763ee also Brooks v. George County, Mi84.F.3d 157,

168 (3" Cir. 1996). A prosecutor's decision whether or not to file charges is protected by
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prosecutorial immunity.Oliver v. Collins 904 F.2d 278, 281 {5Cir. 1990). As such, Wheeler
is entitled to absolute immunity. Similarly, to the extent Plaintiff is suing him in hisiadffic
capacity, Wheeler is entitled to Eleventh Amendment immunity from being sued iffitigl o
capacity. Quinn v. Roach326 Fed.Appx. 280, 292{XCir. 2009).

IV. City and County Liability

Although primarily seeking dismissal of thedividual defendants on the basis of qualified
immunity, the motion for summary judgment filed by the City of Alba Defendants edis she
dismissal of the City of Alba. The City of Alba Defendants assert that rpahicbility is
foreclosed in this @&se because Plaintiff has not established the existence of a constitutional
violation. Plaintiff did not respond to this assertion in his response and instead argineddidat
not receive a procedure manual from the City of Alba.

There is no evidence in this case that any of the City of Alba Defendants patidipat
the use of force or arrest of Plaintiff. Municipalities cannot be sued under § 1983 onyaotheor
vicarious liability for the actions of their employees; rather, an official patiasthave caused
the employee to violate another’s constitutional rigiianell v. Department of Social Servigces
436 U.S. 658, 691, 98 S.Ct. 2018, 2036 (1978). As a result of the finding that none of the City of
Alba Defendants violated Plaintiff’'s constitutional rights, Plaintiff cannotdéistathat an official
policy caused a violation of his constitutional rights. The claim against the City of Alba should
be dismissed.

Similarly, Plaintiff cannot maintain a claim against Wood County for an allggkeficient
taser policy when there has been a finding that the officer using the tasezdnib constitutional
harm. See City of Los Angeles v. Helldi75 U.S. 796, 799, 106 S.Ct. 1571 (1986). “If a person

has suffered no constitutional injurytae hands of the individual police officer, the fact that the
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departmental regulations might haugthorizedhe use of constitutionally excessive force is quite
beside the point.”ld. (emphasis in original). Wood County did not seek summary judgment on
this issue, however, and prior notice to Plaintiff is requi®de Lozano v. Ocwen FederalBank,
FSB 489 F.3d 636, 642 {5Cir. 2007) (finding court must give notice priorsisa sponteismissal
on a ground not raised in the motion for summary judgment). Plaintiff should, therefore, be
ordered to show cause why the claim against Wood County should not be dismissed.
CONCLUSION

There are no genuine issues of material fact in this c&sfendants are entitled to
judgment as a matter of law. The moséor summary judgment should be grantéds therefore

ORDERED thatDefendants City of Alba Police Officers Juan Ramirez, Tom Miller, and
Tim Koonce’s Motion for Summary Judgment (ECF 65) and Defendants Kevin Atkinson, Sam
Threadgill, James Hildebrand, Tom Castloo, Jim Brown, and Jim Wheeler'sriMotiSummary
Judgment (ECF 66) atBRANTED.

Accordingly, heclaims against Juan Ramirez, Tom Miller, Tim Koortbe,City of Alba,
Kevin Atkinson, Sam Threadgill, James Hildebrand, Tom Castloo, Jim Brown, and JimewWheel
areDISMISSED with prejudice. It is further

ORDERED that Plaintiff shall have ten days to show cause why the remaining claim
against Wood County, Texas, should betdismissed as a result of the finding that no Wood

County law enforcement officer inflicted a constitutional harm.

So ORDERED and SIGNED this 11th day of September, 2018.

AN chetd

K. N(E'COLIE MITCHELL\
UNITED STATES MAGISTRATE JUDGE
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