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IN THE UNITED STATES DISTRICT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

DESEAN WILLIS,

Plaintiff,
V. CIVIL ACTION NO. 3:10-CV-154-M
BARRY LOPEZ and BARRY'’S
AUTOMOTIVE & WRECKER SERVICE,
INC.,

w W W W W W W W W

Defendants.
MEMORANDUM OPINION AND ORDER

Before the Court is Defendants’ Motion tatate Default Judgment [Docket Entry #16].

For the reasons explained below, the MotioRENIED .
l. BACKGROUND AND PROCEDURAL HISTORY

On January 28, 2010, Willigéd an action against Defendants to recover unpaid
overtime compensation, liquidated damages, #odreey’s fees and costs under the Fair Labor
Standards Act (“FLSA”), 29 U.S.C. 88 2@1seq On March 15, 2010, Tod Pendergrass, a
private process server, completed gnon both Defendants by certified maikturn receipt
requested. Barry Lopez acknowledgesting the Complaint on March 15, 2048nd on April
15, 2010, he faxed the Complaint to his attorn&fter learning that service was made by mail,
Lopez’s attorney advised him to wait for perdos®vice before responding. Defendants thus
failed to answer or otherwise respond to Willi€smplaint, and a default judgment was taken.

On April 22, 2010, the clerk issued an entrydefault. On June 24, 2010, Plaintiff filed

a motion for default judgment, which wasgted on July 15, 2010. Plaintiff was awarded

L All parties appear confused about wiestDefendants were served by registered or certified mail. Pendergrass,
however, states in his return of service of process that he served the summons and Compittfigcogned. The
analysis does not vary either way.

2 Defs.” Mot. to Vacate, Lopez Decl.
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$10,345.36 in overtime compensation, $10,345.36 in liquidated damages, $2,814.00 in attorney’s
fees, and $490.42 in costs. On August 12, 2010, Defendants filed a motion to dismiss for
insufficient service or in the alternative,dgoash, for insufficient service of process [Docket
Entry #13]. That relief was denied by this Court on August 20, 2010 [Docket Entry #14], since a
judgment had already been entered. Defendawsmove, pursuant to Federal Rule of Civil
Procedure 60(b), to vacate the Fidatigment entered in Plaintiff's favor.
. LEGAL STANDARD

Rule 60(b) is a remedial gvision, invoked to prevent ingtice by allowing parties a
right to be heard in court despédechnical error leading to defaliltA Rule 60(b)(4) motion
allows a party to obtain relief from a finaldgment, order, or proceeding if the underlying
judgment is void" District courts have no discretiomder Rule 60(b)(4), because the judgment
is either void or is nat. The grant or denial of a motida vacate a default judgment under Rule
60(b)(1) and (6), in contrast, is withinetisourt's equitable ahdiscretionary powers.In
exercising its discretion, the Caumust balance policy that fawwhearing a litigant’s claim on
the merits against the desireachieve finality in litigatior.

. ANALYSIS
A. Rule 60(b)(4)

If a court lacks jurisdiction ovehe parties because of insuffint service of process, the

% Greater Baton Rouge Golf Ass'n v. Recreation & Park Comm’n for Parish of E. Baton, B6dde2d 227, 228
(5th Cir. 1975).

“ Fed. R. Civ. P. 60(b)(4).

® Carter v. Fenner136 F.3d 1000, 1005 (5th Cir. 199®ee alsd.1 Charles Alan Wright, Arthur R. Miller, &
Mary Kay Kane FederalPractice and Procedurg 2862, at 324 (2d ed. 1995).

® United States v. One Parcel of Real Praf63 F.2d 181, 183 (5th Cir. 198Bxos Inc. v. W.E. Grace Mfg. Go.
320 F.2d 594 (5th Cir. 1963).

"11 Charles Alan Wright, Arthur R. Miller, & Mary Kay Karfeederal Practice and Procedu2857, at 255-57
(2d ed. 1995).
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judgment is void, and the district court saiset it aside pursugio Rule 60(b)(4§. Under
Federal Rule of Civil Procedure 4(e)(1), a pldintiay effect service gbrocess pursuant to the
law of the state where the distristlocated. In Texas, servioéprocess through certified mail,
return receipt requested, is permitted under $&kales of Civil Procedure 103 and 106 if done
by an authorized persénAuthorized persons include: “(&hy sheriff or constable or other
person authorized by law, (2) any person autlearby law or by written order of the court who
is not less than eighteen yeafsage, or (3) any person aéigd under order of the Supreme
Court.”™®

Thus, for a private process server to megwvice by certified mail, authorization by law, a
written court order, or certificath by the Supreme Court is requirédTherefore, the issue
before this Court is whether Pendergrass wasudimorized person, the subject of an authorizing
written court order, or was certified by the Supredaeirt of Texas, to serve process by certified

mail.

Coincidentally, another court this circuit has already ruled on issues relating to

8 Recreational Propsinc. v. Sw. Mortg. Serv. CarB04 F.2d 311, 314 (5th Cir. 1986).

°Tex. R. Civ. P. 106.

©Tex. R. Civ. P. 103.

1 Mayfield v. Dean Witter Fin. Servs., In894 S.W.2d 502, 505 (Tex. App.—Austin 1995, writ denidi)t see

Mori Seiki USA, Inc. v. McintyreCivil Action No. 3:06-cv-2344-B, 2007 WL 2984658, at *1 (N.D. Tex. Oct. 12,
2007) (recognizing but not resolving confusion in the caseakato who is authorized to perform service by mail
under Texas Rule of Civil Procedure 106(a)(2))Déita Steamships Lines, Inc. v. Albaiié8 F.2d 728 (5th Cir.

1985), the Fifth Circuit cited to Rule 106, which, before amendment, stated trudfieer authorized” under Rule

103 was permitted to serve by certified mail. Therefore, that court held that only certain affiberized and

defined under Rule 103, not a private process server, could serve via certifietHail30. See also Kleppinger

v. Assocs. Corp. of N. AnNo. 3:99-cv-1662-L, 2003 WL 22329032, at *2 (N.D. Tex. Oct. 6, 2003) (quoting Rule
106 for the proposition that an “officer authorized by RL08” may serve by certified mail). Rule 106, however,

now states that “any person” authorized under Rule 103 may serve by certified mail. Further, Rule 103 was
purposefully amended to include other persons who could effect service, such as those certifiSadimethe

Court. SeeTex. R. Civ. P. 103 cmt. 2005 (“The rule is amended to include among the persons authorized to effect
service those who meet certification requirements promulgated by the Supreme Court and tqpkattéoi

individuals from serving certain types of process unless, in rare circumstances, a court authorizes an indiwidual to d
s0.”). Therefore, the Fifth Circuit’'s narrow holdingDelta Steamships Linesd the opinion ileppingeron who

could serve via certified mail do not apply here.
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Pendergrass. lisais v. Marmion Industries Corp the court held service by Pendergrass
improper, because his return did not state thatdeauthorized by laveourt order or Supreme
Court certification teserve the defendants, and, inp@sse to a motion to dismiss for
insufficient service of process, plaintiff dmbt produce evidence that Pendergrass was a person
authorized under Rule 103 tarse process upon the defendafitsSimilarly, here the return of
service by Pendergrass merely states that “seo¥ittee Summons . . . was caused to be made by
[Pendergrass], a private process server” witloention of whether he was authorized by the
appropriate court to serveetiiDefendants via certified mafl. However, in contrast tsais
here, Plaintiff filed Pendergrassaffidavit in connection to the pending motion. The affidavit
confirms that at the time of service, Pendesgnaas certified by the Supreme Court as a process
server® Based on the affidavit, the Court concludesvice of process was proper, and that the
judgment thus was not void, so the Court wdl set aside the default judgment under Rule
60(b)(4).

B. Rule 60(b)(1)

Rule 60(b)(1) provides relief from a defajwdgment that results from “mistake,

inadvertence, surprise, or excusable neglectd’ “is understood to enepass situations in
which the movant's failure to respondaiiributable to his own negligenc¥.Rule 60(b)(1) is to
be liberally construed to ensure tdaubtful cases are rdsed on the merits! The Fifth

Circuit has directed a districburt to consider three factors in determining whether sufficient

i Civil Action No. H-09-3197, 2010 WL 723773 (S.D. Tex. Feb. 24, 2010).

Id. at *3.
* Summons Returned Executed, ECF Nos. 4 & 5.
15 Pl.’s Resp. to Mot. to Vacate, Pendergrass Sfée also Gilliam v. Cnty. of Tarrar®4 Fed. App’x 230, 231 (5th
Cir. 2004) (“The record provides no indication that any person authorized by Texas law to serve process was
involved in [Plaintiff's] purported service via certified mail.”).
% Fine v. Evergreen Aviation Ground Logistics Enter., I\n. 2:07-CV-165, 2009 WL 793753, at *2 (E.D. Tex.
Mar. 20, 2009) (citindPioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P'&lip U.S. 380, 394 (1993)).
" Rogers v. Hartford Life & Accident Ins. G467 F.3d 933, 938 (5th Cir. 1999) (citiRigrrell v. DCS Equip.
Leasing Corp.951 F.2d 1453, 1459 (5th Cir. 1992)).
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grounds exist for setting aside a default judgmenler Rule 60(b)(1): (1) the merits of the
defendant’s asserted defense, (2) the extent aigiog to the plaintiff, and (3) the culpability of
the defendant’s condutt. A district court may consider other factdts.
1. Merits of Defense

Defendants must present some factual basdpat mere conclusory statements, to show
a meritorious defens®. The defense is measured not by whether there is likelihood that it will
succeed, but whether the evidence submittedpifgar at trial, would constitute a complete
defensé! Here, Defendants allege in their MotimnVacate that Plaintiff did not work the
overtime hours he is claiming and that, in f&g§intiff was merely “on call” during the time
alleged to be paid, which Defendants mlaloes not establish a basis for overtffén his
declaration, however, Lopez nowheligputes that Rintiff worked the overtime claimed.
Lopez merely states that when Plaintiff was tail,” he was “free to do as he wished when he
was not actually on a tow caft* Defendants seemingly baseir defense on Plaintiff's
Complaint and declaration, which, according tddbelants, “appears” to include time he was
“on call” in his overtime calcution. Plaintiffs Complaint ad declaration do not show the
inclusion of such hours. In fact, Defendaptesent no evidence that Plaintiff received a
judgment for overtime hours he did not work.ithgut that, no meritorious defense has been

presented.

18 Jenkens & Gilchrist v. Groia & Cp542 F.3d 114, 119 (5th Cir. 2008). These factors are not “talism&eie.”
CJC Holdings, Inc. v. Wright & Lato, Inc979 F.2d 60, 64 (5th Cir. 1992).

1% See Hibernia Nat'l Bank v. Administracion Cent. Sociedad Anqri#&F.2d 1277, 1279 (5th Cir. 1985) (district
court abused its discretion by failing to consider defendant’s affirmative defense in denying its motion for relief
from judgment).

20 Moldwood Corp. v. Stutt€10 F.2d 351, 352 (5th Cir. 1969) (stating that a defendant must make a “clear and
specific showing . . . by [a] definite recitation of facts” that the defendant has a valid defense).

2L Jenkens & Gilchrist542 F.3d at 122 (citing 10A Charles Alan Wright, Arthur R. Miller, & Mary Kay Kane,
Federal Practice & Procedurg§ 2697 (1998) (“The underlying concern is to determine whether there is some
possibility that the outcome of the suit after a full trial Wwél contrary to the result aelied by the default.”)).

2 Defs.’ Mot. to Vacate 7.

% Defs.” Mot. to Vacag, Lopez Decl. | 6.
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2. Prejudice to Plaintiff
Plaintiff alleges no special @udice that may result frofarther delay in proceeding on
the merits of this case. Therefore, this fagterghs in favor of Defenatds, as a grant of relief
from judgment would merely qaire Plaintiff to proceed ttrial on his claims against
Defendants, as in any other laws{itThe mere possibility of prejime from delay is inherent in
every case and therefore insaiint by itself to result in deaii of a Rule 60(b)(1) motiofr.
3. Culpability of Defendants’ Conduct
When determining culpability, the Fifth Cir¢cunstructs district courts to apply an
“excusable neglect” standaftiwhich is satisfied if the movant's failure to respond is
attributable to his own negligence, and nagitoss carelessness, ignararof the rules, or
ignorance of the la¥. Neglect of a party’s attorney mhg treated as neglect of the paftyA
mistake of law or counsel’s lack of familiggrwith rules or procedure rarely constitutes

excusable negleét.

24 \Warfield v. Byron436 F.3d 551, 556 (5th Cir. 2006).

5 Hibernia, 776 F.2d at 1280.

%6 CJC Holdings, InG.979 F.2d at 64 (instructing district courts to apply an “excusable neglect” standard, not a
willfulness standard).

%" pioneer Inv. Servs. CA07 U.S. at 392-94 (discussing “excusable neglect” under Rule 60(b)(1) in bapkrupt
context).

2 Link v. Wabash R.R370 U.S. 626, 633-34 (1962). Negligence by an attorney may satisfy excusable neglect, but
not always.Pioneer Inv. Servs. Cab07 U.S. at 397 (“the proper focus is upon whether the neglect of respondents
and their counselvas excusable” (emphasis in original)). Defendants cite other circuit opinions for the foposi
that they should not be held accountable for their atttsmeigtake. For instance, the Rule 60(b)(6) context,

other circuits have held that an unknowing client should not be held liable on the lzadfadlt judgment

resulting from an attorney’s grossly negligent cond$ge Community Dental Servs. v. Ta82 F.3d 1164, 1169
(9th Cir. 2002) (agreeing with Third, Sixth and Federal Circuits) (cBioggher v. Sec’y of Health, Educ. &
Welfare 572 F.2d 976, 978 (3d Cir. 1978®hepard Claims Serv., Ine. William Darrah & Assocs.796 F.2d 190,
195 (6th Cir. 1986)L..P. Steuart, Inc. v. Matthewd29 F.2d 234, 235 (D.C. Cir. 1964)). The Fourth Circuit also
held that “[w]hen a party is blamelessdahe attorney is at fault, the fornmieterest controls and a default judgment
should ordinarily be set asideAugusta Fiberglass Coatings, Inc. v. Fodor Contracting C@#3 F.2d 808, 811

(4th Cir. 1988). However, Defendants are not entirely blags, and their attorney’smduct, alone, does not arise
to gross negligence, assuming such analysis applies also to Rule 60(b)(1).

29 Hallicki v. La. Casino Cruises, Incl51 F.3d 465, 470 (5th Cir. 1998) (“Although . . . we left open the possibility
that some misinterpretations of the federal rules may guadiexcusable neglect, such is the rare case indeed.”).
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Here, there is evidence of four mistake®efendants’ failure to respond to Plaintiff's
Complaint: (1) Defendants, residsrmaf Texas, told their attormewho practiced in Texas, that
they were served by mail; (2) their attorney did not inquire whether service was by registered or
certified mail; (3) their attorney did not reqi@ copy of the summons, showing how service
was effectuated; and (4) theit@anhey informed Defendants that they should wait for personal
service, obviously concluding ingectly that proper serviceoald not be achieved by mail.
Defendants do not contest that they receiveiraplaint and summons by mail. Further, there
is no evidence that Defendants’ attornegdzhher advice to wélbr personal service on
purported confusion in case law regardingy®e by certified mail oon the analysis of
Pendergrass’s statuslsais >’

Defendants’ conduct in failing to respondib@ Complaint was grossly careless and
reflected ignorance of the rules and the law.dbki research would have revealed the propriety

of service by mail. These facts weigh heavilgiagt Defendants in the Rule 60(b)(1) analysis.

% This Court notes that one case in this circuit fouedalv confused on whether a private process server may
serve by registered or certified mail under the Texas r@es. Mori Seiki USAR007 WL 2984658, at *1
(recognizing some conflict in the case law as to who is authorized to perform service bydeail exas Rule of
Civil Procedure 106(a)(2)). This Court, however, concludes that a private process senrRantiergrass, may
service process for a federal case in Texas if authorizedoy or law or certified by the Supreme Court of Texas.
Seesupranote 11 and accompanying text.

31 In evaluating Rule 60(b)(1) relief from a default, the Court may also consider othes faaith as whether a
party acted in bad faith, the length of delay, the amount of money involved, and other publicfadtrestSee,

e.g, Jenkins & Gilchrist v. Groia & C9542 F.3d 114, 119 (5th Cir. 2008)jne v. Evergreen Aviation Ground
Logistics Enter., In¢.2009 WL 793753, at *4. Here, two factors weigh in favor of Defendants: (1) there is no
indication of bad faith by Defendants byt filing an answer; and (2) Defenda moved to vacate default judgment
allegedly after learning of the order granting default jueigin The amount in controversy, however, is relatively
low. CompareSeven Elvednc. v. Eskenaz635 F.2d 396, 403 (5th Cir. 1981) ($250,0800 Fine v. Evergreen
Aviation Ground Logistics Enter., In009 WL 793753, at *4 ($1,750,000). Nonetheless, countervailing public
policy argues for sustaining the default—confusion oveialv in failing to adhere to the federal or state rules
should not constitute excusable negledte Halicki151 F.3d at 470 (when att@ynfailed to meet a deadline,
found no excusable neglect because “almost every . . . lawyer would plead his own inability to understand the law
when he fails to comply with a deadline.”) (quotisgvanced Estimating Sys., Inc. v. RinE30 F.3d 996, 998

(11th Cir. 1997)).
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C. Rule 60(b)(6)

A Rule 60(b)(6) motion allows the Court$et aside a final judgment, order, or
proceeding for any other reason thetifies relief. To justify rkef under subsection (6), a party
must show “extraordinary circumstances” suggesthat the party is tatless in the delay?

This Court has already determined that Defetgladirectly and through their representative,
were not faultles®® and therefore, the defiajudgment should not be tsaside pursuant to Rule
60(b)(6).

V. CONCLUSION

For the reasons stated above, Defendavittion to Vacate Default Judgment is
DENIED.

SO ORDERED.

December 1, 2010.

KITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF TEXAS

32 Pioneer Inv. Servs. Cab07 U.S. at 393.
¥ See suprdart 111.B.3.
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