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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

CHEN ZHAO HUA,
Plaintiff,

Civil Action No. 3:16-CV-2399-M

V.

ERIC PO-CHI SHEN

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiffs’ Emergency Application for Injunctive Relief with
Incorporated Brief in Support. [Docket #8for the reasons stated below, the Ceu# sponte
finds that it lacks subject mattgirisdiction, and this case REMANDED to the 160th Judicial
District Court of Dallas County, Texas. Besauhe Court does not have subject matter
jurisdiction, it does not reach PlaintgfApplication for Injunctive Relief.

.  BACKGROUND

This case was initially filed ithe 160th JudicidDistrict Court of Dallas County, Texas,
and later removed by Defendant Eric Sh&he initial claim arose out of a Commission
Agreement (the “Agreement”) allegedlytered into on March 12, 2006, between REDDs, a
Delaware Limited Liability Company with itole member domiciled in New York, and Roter
Stein Anlagen AG Ltd. (“RSA”), a foreign corporatiorREDDs and RSA (through its sole
director, Eric Shen) entered into the Agreetrfenthe purchase of several rare red diamonds,

with the hope that they wadiraise in value over time. REDDs bought and owned a 30%

! These facts are taken from REDDs’ pleadings and Clietigon in Intervention filed in the state court action,
and are assumed to be true.
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interest in any sales proceeddlué diamonds. In the event that RSA chose not to sell or chose
to gift or transfer the diamonds in lieu ofrarket sale, REDDs would be entitled to a 10%
commission based on the original acquisitiost@d each diamond. The Agreement provided
that “[a]ny action to enforce the terms of thisr&gment shall take place in Dallas, Texas,” in
accordance with the laws tife State of Texas.

On March 4, 2015, REDDs filed suit in Dallassbict Court, alleging that Shen, through
RSA, transferred the diamonds out authorization and in violatm of the Agreement, and that
RSA and Shen are liable for comsi®n of REDDs’ property intest in the diamonds. On July
18, 2016, Chen Zhao Hua (“Chen”) filed an OrigiRatition in Interventn in the state action
against Shen, alleging that Shen had embezzled over $240 million from Chen. Chen claimed
that Shen had purchased the red diamondsfuiittis embezzled from Chen, and accordingly
intervened in the state court axtito “assert a justiciable interestthe disposition of the red
diamonds and recover the rest of the embezzieds from Eric Shen.” [Docket Entry #6-1 at
351]. Chen alleges he currentigis possession and control of th@mnonds, which he claims are
located in Hong Kongld.

On August 1, 2016, Shen filed a Special Appeegan state court, contesting the court’s
exercise of personal jurisdioti over him with respect to Chen’s claims. On August 17, 2016,
Shen removed the Original Petition in Interventto federal court. Currently pending before
the Court is Chen’s Motion to Eend Time and for Expedited Jsdlictional Discovery. [Docket
Entry #7].

. JURISDICTION STANDARD
Subject matter jurisdiction is a thredth ground for denying audience to a case on the

merits, and courts must reach the threshold issue before reaching claims on thePmesdtsive



Software Inc. v. Lexware GmbH & Co. K&B8 F.3d 214, 232 (5th Cir. 2012). A defendant may
remove a state court action to federal court drtlye action originallycould have been brought

in federal court. 28 U.S.C. § 1441(a). Theoeing defendant bears the burden of establishing
federal jurisdiction.Winters v. Diamond Shamrock Chem.,d49 F.3d 387, 397 (5th Cir.

1998). A federal court has subject matter jucison primarily over tvo types of cases: (1)

those “arising under the Constitution, laws, eatres of the United States” (*federal question”
jurisdiction), 28 U.S.C. § 1331, and) (hose in which the partieseacitizens of different states,
and the amount in controversy exceeds $75,000€!'sity” jurisdiction). “Because removal
raises significant federalisnocerns, the removal statute igctty construed ‘and any doubt as
to the propriety of removal shouite resolved in favor of remandGutierrez v. Flores5453

F.3d 248, 251 (5th Cir. 2008). A district courtshremand a case if, at any time before final
judgment, it appears that the court lacks subjeatter jurisdiction. 28 U.S.C. 8§ 1447(c). The
removing party bears the burdehestablishing jurisdictionBreitling v. LNV Corp.86 F. Supp.
3d 564, 569 (N.D. Tex. 2015).

As a general matter, divétgsjurisdiction provides dederaldistrict court with original
jurisdiction 28 U.S.C. § 1332(a). The removal statute allows a defendant to remove a case as
follows:

Except as otherwise expressly paed by Act of Congress, angivil action

brought in a State court of which the dist courts of the United States have

original jurisdiction, may be removed byetlilefendant or the defendants, to the

district court of the United States fibre district and digion embracing the place

where such action is pending.

28 U.S.C. § 1441(a) (emphasis added). Undeaia ptading, the phrase i action” refers to

an entire case rather than sepacatgses of action within a casgéackson v. Wal-Mart Stores

Texas, LLC925 F. Supp. 2d 810, 813 (N.D. Tex. 2013jr{g cases conading the same);



Carey v. Bank of Am., N,AQ04 F. Supp. 2d 617, 619-20 (N.D. Tex. 20E&;obedo v. Time
Warner Entm’t Advance Newhouse P’St8pl F. Supp. 2d 1289, 1292 (W.D. Tex. 2011). The
Fifth Circuit has recognized that in a diversigtion where all claims relate to the same
constitutional case, the remowiatute does not permit individual claims to be removed, but only
entire actions.Gray ex rel. Rudd v. Beverly Enters.-Mjs290 F.3d 400, 411 (5th Cir. 2004)
(citing United Mine Workers v. Gibb883 U.S. 715, 725 (1966) (defigian entire Article IlI
“case” as claims deriving from a “oonon nucleus of operative fact.Arango v. Guzman
Travel Advisors Corp621 F.2d 1371, 1376 (5th Cir. 1980) (stating that on removal, cases are
considered in their entirety)).

II. JURISDICTION ANALYSIS

Under the statutory framework analyzdmbae, Shen’s removal was improper. Although
the parties appear to be dive@nd the amount in controversyceeds the statutory requirement
of $75,000% removal did not conform to the requirenenf 28 U.S.C. § 1441. In his Notice of
Removal, Shen indicated he was remownty the Original Petition in Intervention:

Shen hereby gives notice..that Intervenor's Original Petition in Intervention and

Intervenor's causes of amti set forth therein havesbn removed to the United

States District Court for the Northelnstrict of Texas-Dallas DivisiorBhen does

not seek removal of the State Actin Plaintiff REDDs’ separate and

independent State Action claimsand Intervenor has nasserted any claims or

causes of action against REDDs or RSA.
Def. Notice of Removal at 3. [Docket Entry #&mphasis added). Section 1441(a) permits

removal of only an entire case, yet Shen has removed only the claims asserted against him by

Chen, the intervenor.

2 Chen, the intervention Plaintiff, is a citizen of Chind amonresident of the United States. Shen, the Defendant,
is a resident and citizen of California. Chen seeks damages against Shen in excess of $24Seeilliein Notice
of Removal [Docket Entry #1].



Furthermore, there is no authority to sugdkeat a plea in interveion in a preexisting
case in Texas state court iseparate case or civil actionchuhat it could be removed
separately. Texas Rule ofMliProcedure 60 governs intervenor’s pleadings in Texas state
court, and provides thald]ny party may intervene by filing@eading, subject tbeing stricken
out by the court for sufficient cause on the motof any party.” Tex. R. Civ. P. 60. An
intervenor does not have to secure the t®permission to intervene in a case or prove
standing. State v. Naylqr466 S.W.3d 783, 788 (Tex. 2015). Absent a motion to strike the
petition in intervention, one whads a petition in intevention generally écomes a party to the
suit for all purposesAbdullatif v. Erpile, LLC 460 S.W.3d 685, 694 n.9 (Tex. App.—Hous.
[14th Dist.] 2015) (citingsuar. Fed. Sav. Bank v. Horseshoe Operating T@3 S.W.2d 652,

657 (Tex. 1990)). At the time the case was remdwddderal court, no motion to strike Chen’s
petition in intervention hadden filed, nor had the statewt ruled on such a motiorseeNotice

of Filing Supp. State Court File [Docket Entry]#@ hus, when Chen filed his petition in
intervention, he became a party to the suit fopatposes; his claims against Shen were part of

the same civil action as REDDs’ claims against Shen. Accordingly, for removal to be proper
under § 1441(a), the entire case—including REDdsms against Shen—would had to have

been removed. Because Shen only removed Chen’s intervention claims, removal was improper.

In his Notice of Removal, Shen describe®f’k intervention claims against Shen as
“wholly separate and independent of REDDsit&tAction claims in which Intervenor has no
justiciable interest” and therefore he “does setk removal of the State Action Plaintiff
REDDs’ separate and independent State Actiamnd, and Intervenor has not asserted any

claims or causes of action against REDDs oAR3ef. Notice of Removal at 2—-3. In effect,



Shen attempts to sever Chen’s interventilams from the preeximg state action through
removal.

Shen’s characterization of Chen'’s claiass“separate and independent” from REDDS’
claims is unpersuasive Although Chen asserts many claiagginst Shen in his Petition in
Intervention? the Petition in Intervention assedpposition to “REDDs’ request for a
constructive trust or lien” on the red diamondd &€hen “intervenes to assert a justiciable
interest in the disposition of timed diamonds.” PIl. Pet. in Intemtion at 2. Chen thus asserts a
claim in the same property at issue in the oabstate action, and he intervened accordingly to
protect his interest. REDDs’ and Chen’s claans clearly related, and to sever REDDs’ claims
from Chen’s would hinder the exdmn of justice, not enable it.

For the foregoing reasons, it is determined that Defendant Shen’s removal of the Original
Petition in Intervention was impropander 8§ 1441(a). The Court finglsa spontehat it does

not have subject matter jurisdiction.

3 Shen’s use of the phrase “separate and independent” may relate to a prior version of § 1441(c), whiakdconsider
removal of a “separate and independent claim or causetioh”; however, § 1441(c), amended effective January
7, 2012, no longer refers teeparate and independent” claims or cav$estion, but instead refers to claims not
within the original or supplemental jurisdiction of the dittdourt, or a claim that has been made nonremoveable by
statute. SeeFederal Courts Jurisdiction and Venue Clarification Act of 2011, Pub. L. No. 112-63, § 103, 125 Stat.
758, 759-60.

As currently enacted, § 1441(c) cani$ removal of cases that involve both removable and nonremovable
claims, and permits that the entire action may be removed if the action would be removable withoutsioe ioficl
the claim lacking original osupplemental jurisdiction. 28 U.S.C. § 1441(c)(B). Following removal, the district
court “shall sever from the action” all claims lacking oraior supplemental jurisdiction, and remand them back to
the state court from which the action was removdd§ 1441(c)(2). However, § 1441(c) is inapplicable in this
case; the state action originally filed in Dallas County Courtained only claims within the district court’s original
diversity jurisdiction, because all the parties were diverse from one another and the amount in spmetxoeeded
$75,000. Thus, it was Shen'’s decision to selectively reranljesome of the claims in the case that makes removal
improper under § 1441, such that eurt lacks removal jurisdiction and accogly has no jurisdiction to hear the
case.
4n addition to seeking a declaratorgigment that he is the owner of tteel diamonds, Chen also pursues claims
related to Shen’s alleged embezzlena# 240 million and assorted luxury s, including claims for conversion,
fraud, breach of fiduary duty, and breach of contract. Bkig. Petition in Intervention at 9—14.



IV.  CONCLUSION
For the foregoing reasons, the Court fisda spontehat it does not have subject matter
jurisdiction. The case REMANDED to the 160th Judicial Digtt Court of Dallas County,

Texas.

SO ORDERED.

September 8, 2016.

ARAM G. LYKNN 4
IEF JUDGE



