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MEMORANDUM OPINION
and

ORDER

Came on to be consideredthe motion of movant, Jose Julian

Orozco-Lopez, under 28 U.S.C. § 2255 to vacate, set aside, or

correct sentence. Movant also included with the motion a

supportingmemorandum ("Memorandum"). The government filed a

response,and movant filed a reply, which he called an answer.

Having now consideredall of the parties' filings, the entire

record of this case, and applicable legal authorities, the court

concludesthat the motion should be denied.

1.

Background

On May 4, 2010, movant pleadedguilty to one count of

conspiracyto possesswith intent to distribute a controlled

substancein violation of 21 U.S.C. §§ 846 and 841(a) (1) and

(b) (1) (B). On August 13, 2010, the court sentencedmovant to 324

months' imprisonment, followed by a four-year term of supervised
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releaseupon dischargefrom prison. The united statesCourt of

Appeals for the Fifth Circuit affirmed. united Statesv.

Orozco-Lopez, 442 F. App'x 129 (5th Cir. 2011).

II.

Grounds of the Motion

Movant assertedfive claims alleging that he was denied

effective assistanceof counsel by his attorney, Mark Perez

("Perez"), and an additional claim under the Fair SentencingAct.

Although not clearly stated, movant's first ground appearsto

contend that the amount of drugs alleged in the indictment was

the only amount available to the court for sentencingpurposes,

and apparentlycontendsthat Perez should have objected to a

sentencebasedon any different amount.

As his secondground, movant contendsPerez was ineffective

by not seeking a downward departureunder 18 U.S.C. § 3553(a) (6).

Movant seems to contend that he was entitled to a downward

departurebecausehe was facing deportation. Movant argues that

courts in districts without a "fast-track" program should

considersentencingdisparitiesbetween them and courts with such

a program and downward adjust sentencesaccordingly, and that the

court should have done so in his case.

In his third ground movant contendsPerez was ineffective in
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advising movant as to possible sentenceenhancementsbecausenone

on the enhancementswas included in the plea agreement. Movant

also alleges that Perez informed him that movant would receive a

sentenceof about 140 months if he pleadedguilty, and also that

Perez told movant he would face a mandatorysentenceof ten

years. Movant contendsthat Perez was deficient for not holding

the government to its plea agreement.

Movant alleged as his fourth ground that the court

improperly increasedhis sentenceby adding a weapons

enhancement,enhancementfor importing methamphetaminefrom

Mexico, and for dischargeof toxic fumes in the atmosphere,

although the only charge in his indictment was for conspiracy.

According to movant, section 3C1.2 of the united States

SentencingGuidelines limits his responsibility for acts of

anotherunder a conspiracycharge, and he was chargedonly with

conspiracy, not with any substantiveclaim. Movant apparently

contendsthat Perez should have objectedor intervenedto prevent

such enhancements.

Movant's fifth ground questionswhether Perez adequately

reviewed or investigatedthe indictment, plea bargain tactics, or

the guideline range, claiming that had he done so, he would have

noticed the errors and movant's sentencewould have been lower.
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In a sixth claim movant asks that the court take judicial

notice of the Fair SentencingAct of 2010, claiming that

application of the Act by the court would have resulted in a

lower sentence.

Movant also seeks an evidentiaryhearing as to his claims.

III.

Treatmentof § 2255

After conviction and exhaustionof any right to appeal,

courts are entitled to presumethat a defendantstands fairly and

finally convicted. United Statesv. Frady, 456 U.S. 152, 164

(1982); United Statesv. Shaid, 937 F.2d 228, 231-32 (5th Cir.

1991) (en banc). A defendantcan challengehis conviction or

sentenceafter it is presumedfinal only on issuesof

constitutionalor jurisdictional magnitude and may not raise an

issue for the first time on collateral review without showing

both "cause" for his proceduraldefault and "actual prejudice"

resulting from the errors. Shaid, 937 F.2d at 232. section 2255

does not offer recourseto all who suffer trial errors, but is

reservedfor transgressionsof constitutional rights and other

narrow injuries that could not have been raised on direct appeal

but, if condoned, would result in a complete miscarriageof

justice. united Statesv. Capua, 656 F.2d 1033, 1037 (5th Cir.
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unit A Sept. 21, 1981).

IV.

None of the Grounds Has Merit

A. Applicable Legal Standards

To prevail on a claim of ineffective assistanceof counsel,

movant must show that (1) counsel'sperformancefell below an

objective standardof reasonablenessand (2) there is a

reasonableprobability that, but for counsel'sunprofessional

errors, the result of the proceedingswould have been different.

Strickland v. Washington, 466 U.S. 668, 688, 694 (1984). In the

context of a guilty plea, to show prejudice requiresmovant to

show there is a reasonableprobability that, but for his

attorney'serrors, he would not have pleadedguilty but would

have gone to trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985).

Both prongs of the Strickland test must be met to

demonstrateineffective assistance;however, both prongs need not

be consideredif movant makes an insufficient showing as to one.

Strickland, 466 U.S. at 687, 697. Judicial scrutiny of this type

of claim must be highly deferential, and movant must overcome a

strong presumptionthat counsel'sconduct falls within the wide

range of reasonableprofessionalassistance. Id. at 689. Here,

movant is entitled to no relief basedon the alleged ineffective
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assistanceof counsel becausehe has failed to meet the standard

set forth by strickland.

B. First Ground for Relief

Movant claims that the court was required to use the amount

of drugs alleged in his indictment to determinehis guideline

range and sentence,and that Perez was deficient for either

failing to realize this or failing to object to the sentence

imposed. Movant is mistaken, as "t]he sentencingjudge is

entitled to find by a preponderanceof the evidenceall the facts

relevant to the determinationof a Guideline sentencingrange and

all facts relevant to the determinationof a non-Guidelines

sentence." united statesv. Mares, 402 F.3d 511, 519 (5th Cir.

2005). The court determinedthat movant's guideline range was

324 to 405 months, SentencingTr. at 39, and sentencedhim at the

bottom of the range, 324 months, id. at 43. Any objection to the

sentencewould have been frivolous, and Perez was not deficient

for failing to lodge a meritlessobjection. Emery v. Johnson,

139 F.3d 191, 198 (5th Cir. 1997).

C. SecondGround for Relief

Movant contendsPerez was deficient for failing to seek a

downward departureunder 18 U.S.C. § 3553(a)(6), which requires a

sentencingcourt to consider "the need to avoid unwarranted
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sentencedisparitiesamong defendantswith similar records who

have been found guilty of similar conduct." In his reply movant

also seems to argue that Perez was deficient for not urging the

court to grant a downward departureunder a new "fast-track"

program recently implementedby the Departmentof Justice; movant

attachedto his Memoranduma photocopyof an article discussing

the new "fast-track" policy.

Movant is not entitled to a downward departureunder §

3553(a)(6) merely becausehe is sUbject to deportation. Indeed,

as the court noted at movant's rearraignmenthearing, several of

movant's codefendantsare also sUbject to being deported. To

the extent movant relies on the photocopiedarticle mentioned

above, the court notes that the article is dated February 8,

2012, and indicates the new policy is effective March 1.

Inasmuchas movant was sentencedin August 2010, whatever the

Departmentof Justice'snew "fast-track" program may entail, it

affords movant no relief. Further, that the court did not

account for sentencingdisparitiescausedby differences in a

fast-track district and a non-fast-trackdistrict does not render

a sentenceunreasonable. united statesv. Aguirre-Villa, 460

F.3d 681, 682-83 (5th Cir. 2006). Any objection by Perez to that

effect would have been frivolous and he was not deficient for
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failing to raise the issue before the court. Emery, 139 F.3d at

198.

D. Third and Fourth Grounds for Relief

Becauseboth the third and fourth grounds concern sentencing

enhancementsthe court will addressthese claims together. The

presentencereport recommendedthat movant's total offense level

be enhancedbasedon his involvement with a firearm,

methamphetamineimported from Mexico, and use of a hazardous

chemical. At the sentencinghearing the court adoptedthe

recommendationsin the presentencereport and overruled Perez's

objections. Movant now claims his counsel erroneouslypromised

him a sentenceof 140 months, which causedhim to plead guilty,

but none of the aforementionedenhancementswere included in the

indictment and should not have been allowed to increasehis

sentence. Movant also claims Perez failed to hold the government

to an agreementto seek a downward departure.

Movant's claim that his attorneypromised him a sentenceof

140 months does not establishineffective assistance. During his

rearraignmenthearing, the court explained that it: would

determinemovant's sentence;could depart from the recommended

sentencingguidelines; relied heavily on the presentencereport

in determining the sentenceto impose; and could disregardfacts
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stipulatedby the defendantand the governmentor take into

account facts not otherwise stipulated. RearraignmentTr. at 18-

22. Movant testified that he understoodthe court's explanation.

Id. at 22. The court further discussedthe possiblepenalties

movant could face if he persistedin his guilty plea, including a

term of imprisonment of between five and forty years, and movant

again testified he understood. Id. at 48-49. At movant's

rearraignmenthearing the following exchangealso occurred:

THE COURT: Defendant Orozco, has anyone made any
promise or assuranceto you of any kind in an effort to
induce you to enter a plea of guilty in this case?

MR. OROZCO: No, sir.

Id. at 51. The result of all of the foregoing is that movant

heard and understoodthe possible sentencingrange to which he

was sUbjectedby pleading guilty, and testified under oath that

no one had promised him anything in an effort to causehim to

plead guilty.

A criminal defendant'srepresentations,as well as those of

his lawyer and the prosecutor, and any findings by the judge in

acceptingthe plea, "constitute a formidable barrier in any

subsequentcollateral proceedings." Blackledge v. Allison, 431

U.S. 63, 74 (1977). Solemn declarationsin open court carry a

strong presumptionof truthfulness, and a defendantbears a heavy
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burden to show that the plea was involuntary after testifying to

its voluntarinessin open court. DeVille v. Whitley, 21 F.3d

654, 659 (5th Cir. 1994).

To obtain habeasrelief on the basis of an alleged promise

that is inconsistentwith movant's representationsin open court

requiresmovant to prove "(1) the exact terms of the alleged

promise, (2) exactly when, where, and by whom the promise was

made, and (3) the precise identity of an eyewitnessto the

promise." united statesv. Cervantes, 132 F.3d 1106, 1110 (5th

Cir. 1998). Movant has offered only his generalizedconclusory

assertions,unsupportedby any evidenceof the type contemplated

by the Fifth Circuit, of the sentencepurportedlypromisedby

Perez, and he is entitled to no relief on that claim.

To the extent movant faults Perez for failing to object to

the enhancementsbecausethey were not included in the

indictment, the court, as discussed,may find all facts relevant

to sentencing. Mares, 402 F.3d at 519. Any objection by Perez

to the court imposing enhancementsgenerallywould thus be

frivolous, and Perez is not required to make such an objection.

Emery, 139 F.3d at 198.

Although movant contendsPerez was deficient for failing to

hold the government to its agreementto move for a downward
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departure, movant pleadedguilty without a plea agreement,and

there is no other evidence in the record of any such agreement.

To the extent movant contendsPerez failed to hold the government

to an agreementto move for a downward departurebasedon

substantialassistance,Perez raised the subject during movant's

sentencinghearing. However, basedon testimony of the

government'switness, the court found that movant did not provide

full disclosureof information he had and so did not provide

substantialassistance,leaving no basis for the government to

make such a motion.

Movant also contendsthat note five of section 3Cl.2 of the

U.S. SentencingGuidelines limits his responsibility for others

and should have resulted in a lower sentence. This contention is

without merit. section 3Cl.2, RecklessEndangermentDuring

Flight, applies a two-level increaseif a "defendant recklessly

createda substantialrisk of death or seriousbodily injury to

anotherperson in the course of fleeing from a law enforcement

officer." Application note five further statesthat under

section 3Cl.2 "the defendant is accountablefor his own conduct

and for conduct that he aided or abetted, counseled, commanded,

induced, procured, or willfully caused." No part of movant's

sentenceor offense level was calculatedusing section 3Cl.2, and
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this claim is meritless.

E. Fifth Ground for Relief

The essenceof this claim is that Perez failed to adequately

review or investigatethe indictment or movant's estimated

sentence. Movant was required to "allege with specificity" what

any additional investigationwould have revealedand how it would

have altered the outcome of movant's case. united statesv.

Green, 882 F.2d 999, 1003 (5th Cir. 1989). Movant's failure to

do so fails to establishineffective assistanceof counsel.

F. Sixth Ground of Relief

Movant's final claim concerningthe Fair SentencingAct is

also without merit. The Fair SentencingAct impacted drug

amounts and sentencingguidelines for offenses involving crack

cocaine. Dorsey v. united States, u.s. , 132 S. ct. 2321,

2329 (2012). Nothing in the Fair SentencingAct is relevant to

sentencingguidelines for trafficking in methamphetamine.

G. Evidentiary Hearing

Becauseit affirmatively appearsfrom the paperson file

with the court that the claims assertedin the motion are without

merit, movant is not entitled to an evidentiaryhearing. 28

U.S.c. § 2255(b).
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v.

ORDER

Therefore,

The court ORDERS that the motion of Jose Julian Orozco-Lopez

to vacate, set aside, or correct sentencepursuant to 28 U.S.C. §

2255 be, and is hereby, denied.

Pursuantto Rule 22(b) of the Federal Rules of Appellate

Procedure,Rule 11(a) of the Rules Governing section 2255

Proceedingsfor the United StatesDistrict Courts, and 28 U.S.C.

§ 2253(c) (2), for the reasonsdiscussedherein, the court further

ORDERS that a certificate of appealabilitybe, and is hereby,

denied, as movant has not made a substantialshowing of the

denial of a constitutional right.
".,.....

SIGNED Septemberｾ Ｌ 2012.
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