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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

VANDERBILT MORTGAGE AND 8
FINANCE, INC., )
8
Plaintiff, 8

VS. 8§ CIVIL ACTION NO. C-09-312
8
CESAR FLORESet al, 3]
8
Defendants. 8

ORDER

On this day came on to be considered Defendanist€oPlaintiffs Cesar Flores and
Alvin E. King’s Motion for Partial Summary Judgmeon the issue of whether their debt has
been “paid in full” (D.E. 125); and PlaintifffCowetDefendant Vanderbilt Finance and
Mortgage Inc.’s Motion for Summary Judgment as lorés and King’s Counterclaims (D.E.
143). For the reasons stated herein, Defendanist€cePlaintiffs’ Motion for Partial Summary
Judgment (D.E. 125) is DENIED. Plaintiff/Counteeflendant Vanderbilt's Motion for
Summary Judgment (D.E. 143) is also DENIED.
l. Jurisdiction

This Court has subject matter jurisdiction oves thction pursuant to 28 U.S.C. § 1331,
federal question, because Intervenors Maria andirdriTrevino brought claims under the
Racketeer Influenced and Corrupt Organizations A8tU.S.C. 88 1961-1968 (“RICQO”), and
Intervention-Defendant CMH Homes, Inc. properly osad this case to this Court pursuant to

28 U.S.C. § 1441. (D.E. 34)
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I. Factual and Procedural Background

The factual and procedural background relevanth® ¢urrent summary judgment
motions are as follows:

Defendants/Counter-Plaintiffs Cesar Flores and rAld. King entered into a Retall
Installment Contract (the “Contract”) with Intervem-Defendant CMH Homes for the purchase
of a manufactured home. Plaintiff/Counter-Deferiddanderbilt Finance and Mortgage, Inc.
(“Vanderbilt”) provided the financing for the Coatit. When they signed the Contract at the
Corpus Christi store of CMH Homes on January 5,22@0res and King opted to finance the
entire $40,815.19 purchase price, obligating théreseto make a total of $73,641.60 in
payments. (D.E. 142, p. 4; Ex. 1; Ex. 2, (Flore=p@sition), p. 49.) The debt was secured by
two vacant lots in Jim Wells County, Texas ownedridgrvenors Maria and Arturo Trevino, the
sister and brother-in-law of Flores. (D.E. 142, Hx) A Deed of Trust (“DOT”) and a
Mechanic’s and Builder’s Lien (“BML"), filed in theecords of Jim Wells County on January
11, 2002, created security interests in the Tres/ipooperty. Specifically, the DOT created a
security interest in favor of Vanderbilt; the BMlreated a security interest in favor of CMH
Homes. According to Vanderbilt, CMH Homes immeelnat assigned the Contract to
Vanderbilt, and Vanderbilt paid CMH Homes $40,885a% consideration for the assignment on
January 16, 2002. (D.E. 142, Ex. 1, p. 4; Ex. &fac Decl. 1 3.))

The Counter-Plaintiffs now contend that many of gieperty owners whose property
secured these debts did not voluntarily pledger tipgoperty to secure the purchases of
manufactured homes. Rather, they contend, CMH @yepk at the Corpus Christi store of
CMH Homes (referred to as “Lot 214") forged andnhrlsely notarized the signatures of

property owners, including the Trevinos’ signatynesorder to create liens on their property
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without adhering to proper verification proceduras ensuring they had property owners’
permission to create the liens. (D.E. 98, p. 4£.0144, Ex. 12, p. 38-39 (Maria Trevino
deposition); Exhibit 25, p. 89 (Arturo Trevino dejteon.)) Beginning in 2004, various lawsuits
based on these allegations were brought on beliathanufactured home purchasers and
property owners.

In 2005 CMH and Vanderbilt released the liens @@dty BML's and DOT'’s for nearly
400 parcels of land, including the Trevinos’ prdaper (D.E. 142, p. 4.) The Builder's and
Mechanic’s Lien Release (“BML Release”) providestelevant part:

CMH Homes, Inc. . . . declares that it is the tamel lawful owner and holder of

that certain note and indebtedness secured by a HARICS LIEN

CONTRACT executed by Maria M. Trevino & Arturo Triae, dated January 5,

2002, and recorded in OFFICIAL PUBLIC RECORDS .in the office of the

COUNTY CLERK for JIM WELLS COUNTY, Texas to which HE

MECHANIC LIEN CONTRACT or specific reference is ey made; and for a

valuable consideration in hand paid, the said, CMéines, Inc. does hereby

release the lien of said MECHANICS LIEN CONTRACTdahas been paid in
full.

(D.E. 125, Ex. H.) (emphasis added)). The Deetro$t Release (“DOT Release”) provides:

Vanderbilt Mortgage and Finance, Inc. . . . deddtat it is the true and lawful
owner and holder of that certain note and indelgsslisecured by a deed of trust
and/or mortgage executed by Maria M. Trevino & Aotdrevino to Kevin T.
Clayton, trustee, and dated January 7, 2002, fiaedecord in the office of the
Register of Deeds for Jim Wells County, Texas to. which deed of trust and/or
mortgage or specific reference is hereby madef@nal valuable consideration in
hand paid, the said Vanderbilt Mortgage and Finanoe., does hereby
RELEASE the lien of said deed of trust and/or magt

(D.E. 125, Ex. | (emphasis added)). Notably, tl@TDrelease does not contain the phrase that
Vanderbilt has been “paid in full.”

Flores and King, meanwhile, continued to live ieithmanufactured home until King
moved out in the spring of 2009; Flores continuetivie there until recently, when he moved in

with his mother. (D.E. 145, p. 4.) Flores anddkimade 84 payments on their Contract until
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they defaulted. Payments in the amount of $25y08@ made after the BML and DOT releases
were filed. (D.E. 143, p. 14; Ex. 20, at Interrdip. 5.))

On August 4, 2009, Vanderbilt brought suit to fdese on Flores and King’s home. On
September 18, 2009, Flores and King counter-suaahibg the following causes of action: (1)
common law unfair debt collection; (2) Texas Delull€ction Practices Act (“TDCA”); (3)
fraud; (4); and claims under RICO. (D.E. 1, Ex) BMaria and Arturo Trevino subsequently
intervened in the lawsuit, bringing similar causésaction and joining additional Intervention-
Defendants, CMH Homes, Clayton Homes, Inc., KevirClayton, John Wells, and Benjamin
Frazier (collectively, the “Intervention-Defendafits(D.E. 11, Ex. C; D.E. 98%) CMH Homes
removed the entire action to this Court based derfd question jurisdiction under RICO and 28
U.S.C.§1331. (D.E. 1)

The Counter-Plaintiffs now move for partial summarggment on the specific issue of
whether their debt to Vanderbilt under the Contfacttheir manufactured home has been “paid
in full.” They contend that Vanderbilt releasecithdebt in October 2005 when it executed
releases of the attendant liens placed on the d@svproperty, and that they were subsequently
forced to make payments on a debt they no longedow(D.E. 125.) There is no dispute that
the underlying debt has not actually been paidrdsl and King admit that they have made only
84 payments of the 144 payments they owed on tmgr&x. (D.E. 142, Ex. 14 (David Barton
Decl.), 14; D.E. 142, Ex. 2 (Flores Depo.), p. @/y6However, the Counter-Plaintiffs argue that
the “paid in full” phrase in the BML Release has #ifect of “releasing both the forged lien and
deed of trust on the Trevinos’ real property in Jviells County, and also releasing the debt
purportedly secured by the forged real estate deaisnoriginally owed by Mr. Flores and Mr.

King as “paid in full.” (D.E. 125, p. 4.) They sest that the summary judgment evidence

! The only remaining Intervention-Defendants are CMH Homes, Clayton Homes, Inc., and Kevin Clayton.
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“conclusively establishes that Clayton Homes ingghtb release, and did in fact, release the
debt owed by Mr. Flores and Mr. King as ‘paid ifl,fas of October 8, 2005.” (D.E. 125, p. 4.)

Vanderbilt disputes this characterization of thiemtions behind the Releases and of the
Releases’ legal effect based on a number of theeariech the Court addresses more specifically
below. (D.E. 142, p. 2-3.) Vanderbilt has moved summary judgment on all the Counter-
Plaintiffs’ claims which include (1) common law wanf debt collection; (2) Texas Debt
Collection Practices Act (“TDCA”); (3) fraud; and)(RICO. (D.E. 143.)
lll.  Discussion

A. Summary Judgment Standard

Under Federal Rule of Civil Procedure 56, summarggment is appropriate if the
“pleadings, the discovery and disclosure matewaldile, and any affidavits show that there is
no genuine issue as to any material fact and ligatnovant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(c)(2). The substantiag lidentifies which facts are material. See

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986); Ellison v. Software @pen, Inc,

85 F.3d 187, 189 (5th Cir. 1996). A dispute abaumaterial fact is genuine only “if the
evidence is such that a reasonable jury could meturverdict for the nonmoving party.”

Anderson 477 U.S. at 248; Judwin Props., Inc., v. U.Sefns. Co.973 F.2d 432, 435 (5th Cir.

1992).
On summary judgment, “[tthe moving party has thedea of proving there is no
genuine issue of material fact and that it is Edito a judgment as a matter of law.” Rivera v.

Houston Indep. Sch. Dist349 F.3d 244, 246 (5th Cir. 2003); see alsbotex Corp. v. Catrett

477 U.S. 317, 323 (1986). If the moving party mdais burden, “the non-moving party must

show that summary judgment is inappropriate byirggttorth specific facts showing the
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existence of a genuine issue concerning every ggseamponent of its case.” Riverd49 F.3d

at 247. The nonmovant “may not rely merely ongdiens or denials in its own pleading;
rather, its response must . . . set out speci@tsfahowing a genuine issue for trial.” Fed. R..Ci

P. 56(e)(2),_see aldéirst Nat'l Bank of Arizona v. Cities Serv. C&91 U.S. 253, 270 (1968).

The nonmovant’s burden “is not satisfied with sametaphysical doubt as to the material facts,
by conclusory allegations, by unsubstantiated &esst or by only a scintilla of evidence.”

Willis v. Roche Biomedical Labs., Inc61 F.3d 313, 315 (5th Cir. 1995); see aiown v.

Houston 337 F.3d 539, 541 (5th Cir. 2003) (stating thatpgrobable inferences and unsupported
speculation are not sufficient to [avoid] summanglgment”). Summary judgment is not
appropriate unless, viewing the evidence in thietligost favorable to the non-moving party, no

reasonable jury could return a verdict for thattypaiRubinstein v. Adm’rs of the Tulane Educ.

Fund 218 F.3d 392, 399 (5th Cir. 2000).

In this case, Defendants/Counter Plaintiffs Floaesl King request partial summary
judgment on the single issue of whether their aredd paid in full, pursuant to Federal Rule of
Civil Procedure 56(d). (D.E. 125.) Under Rule®@2), “[a]n interlocutory summary judgment
may be rendered on liability alone, even if thexra igenuine issue on the amount of damages.”
Fed. R. Civ. P. 56(d)(2). “A partial summary judgmh order in accordance with Rule 56(d) is
not a final judgment but is merely a pre-trial atipation that certain issues are established for

trial of the case.” _F.D.I.C. v. Massingilk4 F.3d 768, 774 (5th Cir. 1994); sBeeston

Exploration Co. v. Chesapeake Energy Corp. F. Supp. 2d __, 2010 WL 2357876, at *1 n.1

(S.D. Tex. June 11, 2010) (citing Massingill“Rule 56(d) empowers the Court to determine
what material facts are not genuinely at issue,revis@mmary judgment is not rendered on the

whole action, so as to clarify the triable issuleat tremain.” _Barrington Group Ltd., Inc. v.
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Classic Cruise Holdings S. De R.2010 WL 184307, at *4 (N.D. Tex. Jan. 15, 20Ilif)efnal

quotation marks omitted).

B. Has the Counter-Plaintiffs’ Debt Been “Paid in Full?”

The threshold issue underlying both the CountemBtts’ Motion for Partial Summary
Judgment and all the claims at issue in VandesbMotion for Summary Judgment — and the
primary issue before the Court — is whether Vanittedlnd CMH Homes released Flores and
King’'s underlying debt on the Contract when thdgdithe BML Release and DOT Release in
the fall of 2005, despite the fact that Flores Kint’'s debt was never fully paid. To answer this
guestion, the Court first addresses the allegetjyrasent of the Contract to Vanderbilt, then
considers the operative language in the releases.

1. Assignment of the Contract to Vanderbilt

As an initial matter, the Court must determine viahparty in this action was entitled to
release the debt owed on the Counter-Plaintiffsht@zt. Vanderbilt contends that CMH
assigned all rights to collect the debt owed urttberContract to Vanderbilt immediately after
the transaction occurred, and that, as such, oalyderbilt had the right to release this debt.
(D.E. 142, p. 9.) The Intervenors dispute that asgignment occurred. (D.E. 162, p. 2.) As
discussed below, the Court finds that issues dfrianain as to whether an effective assignment

to Vanderbilt occurred.

2 Defendant argues that Plaintiff's Rule 56(d) mdrsummary judgment motion “runs afoul of FederaleRof Civil
Procedure 7, which requires him to specify theéfehe seeks, and is an impermissible use of B6igl).” (D.E.
53 at 7.) The Fifth Circuit has not yet spokentlois issue, and courts within the Circuit have éd&ied motions
for partial summary judgment. See, eMid-Continental Cas. Co. v. Eland Energy, Jr009 WL 3074618, at *3
& n.6 (N.D. Tex. Mar. 30, 2009) (“Sundown moves fmrtial summary judgment on certain ‘points,’ iissues
that govern the parties’ claims and counterclaiang] it seeks to establish that certain materialsface not
genuinely at issue. This is authorized under FE&IMP. . . . 56(d)(1).”) Without controlling awdtity that a Rule
56(d) motion is procedurally improper, the Courtllvdionsider this Motion as a motion for partial suary
judgment. The Court also finds that Plaintiff $cifintly states the relief he seeks under Rule(Z§t), namely a
ruling that “the debt at issue in this case wawipiesly released as ‘paid in full’ and that the debnot owed by
Plaintiff after the date the debt was release®’E( 125, p. 1.)
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“An assignment generally transfers some rightntgrest from one person to another. In

Texas, the right to receive payment for a debtasegally assignable.”_ Skipper v. Chase

Manhattan Bank USA, N.A2006 WL 668581, at *1 (Tex. App. — Beaumont MH8, 2006)

(citing Cloughly v. NBC Bank-Sequin, N.A773 S.W.2d 652, 655 (Tex. App. — San Antonio

1989)). “Generally, ‘after a debtor receives netaf a valid assignment, payment made by the
debtor to the assignor or to any person other tharassignee is made at the debtor's peril and

does not discharge the debtor from liability to #ssignee.” _Holloway-Houston, Inc. v. Gulf

Coast Bank & Trust Cp 224 S.W.3d 353, 361 (Tex. App. Houston 1st DR€X06) (quoting

Buffalo Pipeline Co. v. Bell694 S.W.2d 592, 596 (Tex. App. Corpus Christi 3)9&eealso

Tex. Bus. & Com. Code § 9.406 (“After receipt okthotification, the account debtor may
discharge its obligation by paying the assignee raagl not discharge the obligation by paying
the assignor.”).

Here, there is enough evidence of an assignmevianalerbilt to establish a question of
fact. The Contract states that Vanderbilt “herabgigns within contract and all Seller’s right,
title and interest in it, and its collateral to \dembilt,” the Assignee. (D.E. 142, Ex. 1, p.%5.)
The Contract that was assigned to Vanderbilt ekjliencluded the “PROMISE TO PAY,”
which provides: “Buyer promises to pay Seller thapaid Balance’ as listed under ‘ltemization
of Amount Financed’ above plus interest from thatcact date at the rate of 10.99%.” (D.E.
142, Ex. 1, p. 1.) As stated in the Contract, dssignment transferred “all” of the Contract,

including CMH'’s right to collect payments to Vandis: Amber Krupacs, Vice President of

% The Contract explicitly provides: “Seller agreestiis contract, and subject to acceptance by ild&ortgage

and Finance, Inc., at its designated office, assigto Vanderbilt Mortgage and Finance, Inc., at@dance with
the assignment set forth herein.” The assignmentiges, “TO VANDERBILT MORTGAGE AND FINANCE,
INC. (VANDERBILT): For value received, Seller heselassigns within contract and all Seller’s riglitletand

interest in it, and its collateral to Vanderbilt Mgage and Finance, Inc. (Assignee), together eéttain warranties
and recourse obligations, if any, contained inthderlying agreement between Seller and VandérhiR.E. 142,

Ex. 1, p.5.)
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Vanderbilt, states that on January 16, 2002, Vailigraid CMH $40,815.19 as consideration
for the assignment. (D.E. 142, p. Ex. 8 (KrupacID® 3.) CMH’s ledger reflects payment to it
by Vanderbilt for the assignment of the Contracaimentry labeled “Intercompany VMF Auto
Entries” and dated January 16, 2d02D.E. 173, Ex. 2 (Statum Decl. { 2, Ex. A.))

In order for the assignment to become effectiverdd and King must have been notified
both that an assignment occurred and that consideraad been paid for the assignment. There
is no evidence that Flores and King were directiifred either that an assignment had occurred
or that Vanderbilt was paid consideration for tesignment. However, notice of the assignment
can be actual notice or constructive notice, basesufficient facts to put the obligor on inquiry.

SeeOlshan Lumber Company v. Bullar895 S.W.2d 670, 672 (Tex. Civ. App. -- Housto63.9

no writ) (quoting 4 Corbin on Contracts Section 8890577). Not only did Flores and King sign
the contract, they made all of their installmentmants on their manufactured home to
Vanderbilt, not to CMH. When they defaulted onithmyments, it was Vanderbilt, not CMH,

who notified Flores and King that they were in déffa It was Vanderbilt who took action to

foreclose on their home. (D.E. 142, Ex. 14 (DaBatton Decl.) T 5; 142, p. Ex. 8 (Krupac
Decl.) § 8.) This evidence at least establisheguastion of fact as to whether there was
constructive notice of the assignment.

On the other hand, the Intervenors have presenteéree suggesting that the Contract
was never effectively assigned to Vanderbilt. Toeord is clear that the primary purpose of
securing the debts created by CMH Homes’ retaitailment contracts with liens on real
property was to ensure that payments on the undgrlgontractual debt were made by

customers with poor credit. Yet CMH Homes retainisdsecurity interest in the Trevinos’

4 Vanderbilt's ledger also supposedly reflects itgrpant to CMH, (D.E. 173, Ex. 3 (Krupacs Decl. &, A.), but
the entry in their attached exhibit is blacked out.
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property (the BML) — which was ostensibly intendedecure the underlying debt on Flores and
King’'s Contract — until long after the alleged gssnent of the Contract to Vanderbilt occurred.
Nearly four years passed between the time of tleged assignment in January 2002 and the
filing of the BML Release in October 2005. It inalear why CMH would retain its security
interest in the Trevinos’ property for so long lietunderlying debt had truly been assigned to
Vanderhbilt.

In addition, neither party disputes that Vanderhild CMH worked together in filing the
Releases of these security interests. Vanderlaitid CMH Homes’ management jointly made
the decision to release the liens. (D.E. 142, {§"‘Booth [President of CMH] and Nichols
[President of Vanderbilt] decided to release tle@d[.]”); D.E. 144, p. 6 (“Mr. Booth and Paul
Nichols...assessed how to best protect the inteoésteir customers and of the landowners.”).)
The BML and the DOT Releases were both signed éys#me corporate officer, David Jordan.
(D.E. 157, Ex. S (Jordan Deposition), p. 85-860rdan is listed on CMH’s BML Release as
“Asst. Secretary for CMH Homes, Inc.” and on Varudés DOT Release as “Asst. Secretary
for Vanderbilt Mortgage and Finance, Inc.” (D.E51 Ex. H (BML Release), Ex | (DOT
Release).) The DOT Release and the BML Release tamttain the "CMH Homes, Inc.”
letterhead. (D.E. 125, Ex. | (DOT Release); ExBNML Release).) This evidence — showing
CMH retained its liens on the Trevinos’ and othagtividuals’ property even after the alleged
assignment occurred and was jointly involved imsig the mass lien releases — is inconsistent
with an assignment of the Contract to Vanderbiather, it suggests CMH considered itself as
still having an interest in the underlying contradtdebt that these liens were intended to secure.

In conclusion, the Court finds that, although Vahie presents some evidence that

CMH assigned the Contract to Vanderbilt, issuedaot remain as to whether an effective
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assignment occurred. As such, issues of fact rerasito whether Vanderbilt or CMH was

entitled to release the debt created under ther@cint Holloway-Houston, Inc224 S.W.3d at

361.
2. Applicable Law to Determine if the Debt was Releask
a. Generally
Mechanic’s liens “are creatures of both the Texasdfitution and the Texas Legislature

. The requirements for the fixing and perf@ctof a statutory mechanic’s lien are set forth in

Chapter 53 of the Texas Property Code.” In relilak, 346 B.R. 734, 757-58 (Bkrtcy. N.D.
Tex. 2006) (internal citations and quotation mavkstted). Tex. Prop. Code § 53.152 provides

the minimal requirements for releasing a mechariers® SeeAddicks Services, Inc. v. GGP-

Bridgeland, LR 596 F.3d 286, 297 (5th Cir. 2010). “The purpo$¢he mechanic’s lien is to

secure payment for those who furnish labor or matem connection with the construction of
improvements to real property to the extent ofitteeeased value of those improvements to the
owner’s property. . . . [O]nce the owner has phglfull price to his original contractor, if he has
complied with the statutes for doing so, no sub@mor can subject his property to a lien.” In

re Waterpoint Int'l LLG 330 F.3d 339, 343-44 (5th Cir. 2003) (citing Eido. Youngblood,

Mechanics’ and Materialmen’s Liens in Texd6 Sw. L.J. 665, 676 (1972)). The same

principle is true for a deed of trust. As one ¢das explained, “[a] deed of trust has no legal
effect apart from the debt or obligation which st designed to secure. Consequently, under
Texas law, a deed of trust is usually extinguisingon payment of the indebtedness which it was

created to secure.” Craig v. Ponderosa Developniéht392 B.R. 683, 689 (E.D. Tex. 2007)

® Tex. Prop. Code § 53.152 provides that “[w]herebatdor labor or materials is satisfied or paiddoylected funds,
the person who furnished the labor or materialdl,shat later than the 10th day after the dateeakipt of a written
request, furnish to the requesting person a relefske indebtedness and any lien claimed, to #ieng of the
indebtedness paid. An owner, the original contraair any person making the payment may requestelease.”
Tex. Prop. Code § 53.152(a)
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(citing O’Dell v. First Nat'l Bank of Kerrville855 S.W.2d 1, 4 (Tex. App. San Antonio 1991),

rev’d on other grounds, 856 S.W.2d 410 (Tex. 1993))
“[A] release ... is an absolute bar to any right ofi@n on the released matter.” Addicks

Servs, 596 F.3d at 297-298 (quoting Dresser Indus. wePRetroleum853 S.W.2d 505, 508

(Tex. 1993). In order to establish the affirmatilefense of release, the party asserting release is

required to prove the elements of a contract. hénlhterest of J.P296 S.W.3d 830, 835 (Tex.

App. Fort Worth 2009) (citing Vera v. N. Star Dod8ales, Ing 989 S.W.2d 13, 17 (Tex. App.

San Antonio 1998)).
b. Effect of Release When Underlying Debt Not Yetdid

Consistent with the general principles outlinedeydoth the BML and the DOT at
issue in this action recognize that complete reledighe liens is proper upon full payment of the
underlying debf. Moreover, it is undisputed that CMH and Vandérbilecuted releases of the
BML and the DOT, respectively; that these Releasesvalid on their face; and that they were
appropriately filed in the County’s public recordd®.E. 142, p. 5.) However, the evidence also
conclusively demonstrates that full payment of &pomland King’'s underlying debt has not
occurred. Flores and King have made only 84 paysneinthe 144 payments they owed on the
Contract. (D.E. 142, Ex. 14 (David Barton Ded14; D.E. 142, Ex. 2 (Flores Depo.), p. 67-68.)
Counter-Defendant Vanderbilt argues that this m&mmter-Plaintiffs have failed to meet their
burden to prove the affirmative defense of releaganderbilt states that, under Texas law, if a

release says “paid in full,” but the debt was nmtially paid in full, the debt is not extinguished

® The BML states: “If Owner performs all the covetsaand pays the Retail Installment Contract acogrdd its
terms, this conveyance shall become void and havéurther effect, and at Owner’'s expense, Contrashall
release the lien created by this Contract.” (D4&2,EEx. 7, p. 2.) The DOT states: “Should Gramtorand perform
all of the covenants and agreements herein comtaared make prompt payment of said indebtednesiseasame
shall become due and payable, then this conveysimaé become null and void and further force arfdatf and
shall be released at the expense of Grantor, bhdlder thereof, hereinafter called Beneficiary..”. (D.E. 142,
Ex. 5, p. 1).
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by the release. (D.E. 142, p. 15) (citing Firstt&®ank of Amarillo v. Jongd 07 Tex. 623, 631

(Tex. 1916); Evans v. Evang66 S.W.2d 356, 357 (Tex. App.-Texarkana 198#3.such, it is

impossible as a matter of law that the full debswaeased by this language when Flores and
King have not paid the full debt.

The Court disagrees with Vanderbilt's charactermainf Texas law. Defendants are
correct that, in general, even when a release éas bxecuted, “the underlying indebtedness is
not released where the debt is not paid in the erarecited by the release and the note is never
paid in full.” See30 Tex. Jr. 3d Deeds of Trust and Mortgages §(t2®g Evans 766 S.W.2d
356). However, Texas courts have established“thatimal consideration can be sufficient to

support the release of a larger indebtedness whermtent to release is showh Evans 766

S.W.2d at 357 (emphasis added). Courts in suasaagay examine parol evidence to determine
whether the drafter of the release actually inténtterelease the underlying note.. Idciting

Lanier v. Faust81 Tex. 186, 16 S.W. 994 (1891); Keel v. Hogg&®D S.W.2d 939 (Tex. Civ.

App.-Waco 1979, no writ)). Two cases involving Bancircumstances to the present action are
illustrative of this rule.

In First State Bank of Amarillo v. Jonea bank executed a release of a deed of trust

creating an interest in a debtor’s land when ordst pf the underlying note had actually been
paid. 107 Tex. at 627. The Texas Supreme Coldtthat even though there was a valid release
document, the release did not effectively extingulsee debt because the evidence conclusively

demonstrated that the defendants had not actuaéinded to release the debt.. 4 631" The

" The court’s full explanation in First State Barfkmarillo is as follows:

If the recital in the release which was executedhgybank, through its president, to the
effect that the [debtor’s] note which had been satiy deed of trust in the bank's favor
had been paid in full, was in fact a mistake, dmriote had not been paid in full, then
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court pointed to the testimonies of various barficiads, including the president who signed the
release, stating unambiguously that recital of f@yment had been a mistake.. lih contrast,
the only evidence presented to disprove the misteke “the recital of full payment in the
instrument itself.” _Id In light of this evidence on intent, the cowtihd there was no release of
the underlying debt, despite the language in tim¢raotual release itself. .Id
The court applied the same rule_in Evaii$6 S.W.2d at 357. The facts before the court
were almost directly analogous to the case at Gdme plaintiff was owed a debt by defendant
and also held a lien on defendant’s property. nifasubsequently executed a release of the lien
on the property, even though the underlying delot i@t been fully paid. When the plaintiff
sued to collect on the remaining balance due, dgiendlant argued that the balance due on the
note had been released when plaintiff releasetlehen the property. Idat 356. But the court
rejected the defendant’s argument that the sitnattas controlled by the four corners of the
lease unambiguously releasing the debt. The exptained:
The lien against the property has been releaséeé. gliestion before this Court is
whether the underlying indebtedness which the had originally secured has
also been released by this document. The docuna¢egarically recites that the
underlying indebtedness was paid in full:
for and in consideration of the full and final pagmh of all indebtedness
secured by the aforesaid lien or liens, the recefptvhich is hereby
acknowledged, has released and discharged, arniebyg presents hereby
releases and discharges, the above described prdpen all liens held
by the undersigned securing said indebtedness.
. . . [T]he undisputed testimony of both [lended atebtor] is that the note was

never paid in full. Thus, the recitation in theeade was rebutted by the testimony
of all parties to the suit. _Minimal consideratioan be sufficient to support the

the bank should not and would not lose its lierrdgson thereof. In such circumstances
equity would reform the release so as to correetntistake and speak the truth. On the
issue of mistake, the evidence is uncontradicted tiee recital of full payment was a
mistake, and that the note had not been paid excgatrt.

107 Tex. at 631.
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release of a larger indebtedness where the intergl¢ase is shown, but where
the stated consideration is shown not to have lkivered, the debt is not
extinguishedThe [plaintiff] conclusively proved that the delas not paid in the
manner recited by the release. Under these ciramoss, [defendant] was
required to show that [plaintiff] intended to redeathe indebtedness despite his
failure to fully pay the note. As a result of fédure to make this showing, there
is no lien on the property, but the debt evidertmgthe note is intact.

Id. (emphasis added). In sum, the court found thextause the debt had not actually been paid
in full, the release’s recitation that full paymérad been received did not resolve the issue of
whether the release of the lien had the effectxdihguishing defendant’s full debt. Rather,
defendant was required to show, through parol emeéer otherwise, that plaintiff “intended to
release the indebtedness despite [plaintiff' sufailto pay the note.” IdIf defendant could make
this showing, then the full debt would be releasetbwever, because defendant failed to do so,
the release effectively extinguished the lien ofed@ant’s property, but the underlying debt
remained intact, 18

Both First State Bank of Amarill@nd Evansstand for the proposition that, when a

release categorically recites that the underlyimdgbtedness was paid in full, but the debt has
not actually been paid in full, the debt is noeesed unlesthe debtor can show the creditor

otherwise intended to release the indebtednesstedsp failure to fully pay the debt. Evans

766 S.W.2d at 357; First Band07 Tex. at 631. The ultimate question involee$actual
determination as to the creditor’s intentions limdj the release.
3. Whether Flores and King’'s Debt Was Discharged
With these principles established, the Court nowstmdetermine whether to grant
summary judgment for either party on the issue loétlver Counter-Plaintiffs Flores and King’s

debt has been paid in full. Counter-Plaintiffs LrsgCMH Homes’ BML Release and

8 One notable difference between Evans and the present case is that, in Evans, there were no allegations of
fraud in execution of the contracts creating the liens or allegations that the releases were filed in secret.
Rather, the court in Evans had before it no other evidence to suggest an intention to make a full release.
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Vanderbilt's DOT Release unambiguously releasedutigerlying debt owed on their Contract
when they were executed on October 8, 2005 andegsofiled with the County Clerk on
October 14, 2005. (D.E. 125, p. 7.) However, thestence of properly executed and filed
releases alone will not resolve the issue on sumuaigment because the underlying debt has
not yet been paid. Rather, the Court must determvhether the evidence establishes that

Vanderbilt and CMH intended to release this ddbtans 766 S.W.2d at 357; First Bank0O7

Tex. at 631. Parol evidence is admissible, ani@&eh necessary, to elucidate their intentions in
drafting the releases. Evar6 S.W.2d at 357 (citing Keed90 S.W.2d 939 (Tex. Civ. App.-
Waco 1979, no writ.)) As the party arguing foreese, the Counter-Plaintiffs bear the burden of

demonstrating intent to release their debt. Initierest of J.R 296 S.W.3d at 835.

The Counter-Plaintiffs argue the summary judgnexdence “conclusively establishes”
Vanderbilt's and CMH’s intent to release the de{d.E. 125, p. 4.) According to their version
of events, Vanderbilt and CMH discovered arounds20@t their employees committed fraud in
the execution of the underlying Retail Installm@untract and the documents placing liens on
real property (the DOT and the BML). After discoyef this fraud, Vanderbilt and CMH filed
documents releasing all the mechanics’ liens aratisi®f trust executed at the Corpus Christi
store, as well as the underlying debt on all Rdtatallment Contracts associated with those
mechanic’s liens and deeds of trust. (D.E. 12%.). Vanderbilt argues the opposite — that the

evidence establishes that Vanderbilt unequivoaadiyer intended to release the debt, but only

° In their Reply in Support of their Motion for Piatt Summary Judgment, the Counter-Plaintiffs argoere

specifically that the reason CMH and Vanderbiltsthdo release the underlying debt as well as thpeapty liens
was that they knew that discovery of notary fraudhie underlying transactions would negatively ioighe value
of the securities that Vanderbilt created from ¢éhégbts and sold to investors in pools. In consecge, they
contend, Vanderbilt decided to discharge the debf as required under their agreement with investapurchase
the loan out of the securitization pool. (D.E. 1627-8; D.E. 157, Ex. D (Myron Glucksman Depasi), p. 100-
101.) They state that “[d]ischarging and repuraigshe entire debt was one way to “cure” a misespntation
about the validity of the finance contracts madethe investors in the pool or resolve a problemhwite

enforceability of the loans that could result intgial liability to the pools’ investors.” (D.B.62, p. 8.) The
Counter-Plaintiffs offer no evidence to supporstiias Vanderbilt's specific motive in filing thdeases.
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intended to release the lien on the Trevinos’ priype (D.E. 142, p. 16.) The parties have
produced a variety of evidence to support theiuargnts regarding Vanderbilt's and CMH’s
intentions with respect to both the BML Release t#nredDOT Release. The Court examines the
contractual language of each Release in turn, laemd éxamines the summary judgment evidence
regarding Vanderbilt's and CMH’s intentions infiigj these releases.
a. The BML Release

The BML Release refers to the Builder's and Mectiariiien executed on the Trevinos’

property and states that “for a valuable considaman hand paid, the said, CMH Homes, Inc.

does hereby release the lien of said Mechanic’es Oentract and has been paid in.ful(D.E.

125, Ex. 14) (emphasis added). The Counter-Ptanirge this Court to interpret this language
as unambiguously releasing their debt as a maftéava (D.E. 125, p. 7.) However, as

explained above, the “paid in full” recitation imet BML Release is not, on its own, sufficient to
conclusively demonstrate that the underlying defi$ weleased when it was, in fact, not paid in

full. Evans 766 S.W.2d at 357; First BankO7 Tex. at 631.

Vanderbilt argues that, given the assignment otitt#t, CMH'’s intent to release the debt
(if any) is “irrelevant,” as only Vanderbilt coulélease the debt. (D.E. 142, p. 13.) That is, the
“paid in full” language in the BML should have nedring on whether the debts were released.
The Court disagrees. As explained above, issuemafremain as to whether an effective
assignment to Vanderbilt occurred. Moreover, evam effective assignment to Vanderbilt did
occur, the language of the BML Release would notitvelevant.” Although it would not be
legally operative with respect to the underlyingotleCMH’s BML Release would still be
relevant to the extent that it elucidates Vandésghihtentions in filing the DOT Release. CMH’s

intentions would be particularly relevant given tthay all accounts, CMH and Vanderbilt
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worked together in filing the Releases. The faet the BML Release was executed by CMH
Homes, not Vanderbilt, would simply make the BMUd&¥se a slightly less conclusive source of
evidence from which to infer an intent by Vanddrtnlrelease the underlying debt.

Nevertheless, the Court must examine all the egel@vailable on summary judgment to
determine whether such an intent, or lack thersastablished from the “paid in full” language
in the BML Release. Vanderbilt has presented terradtive possible explanation for why the
BML Release states that CMH has been paid in f/dinderbilt argues that “paid in full” refers
only to CMH’s being paid in full by Vanderbilwthen CMH assigned the debt to Vanderbilt in
2002 in exchange for consideration. (D.E. 1429;pEx. 8 (Amber Krupacs Decl.), p. 1.) As
said, issues of fact remain as to whether thisgassnt even occurred. In any case,
Vanderbilt's explanation that “paid in full” refarees only CMH’s receipt of payment from
Vanderbilt lacks credibility in light of the fachat the BML Release was executed long after
CMH had assigned Flores and King's debt to Vandterlii the assignment occurred in January
2002, it is not clear why CMH would have waited iliictober 2005 to file its BML Release
and acknowledge that it had been “paid in full”™\tgnderbilt. Moreover, the Counter-Plaintiffs’
explanation — that Vanderbilt and CMH decided tiease the debts of their customers in the
wake of allegations of fraud by CMH employees ire@axing the transactions — is equally
credible. Further inquiry is required in orderd&termine CMH’s precise intentions in drafting a
BML stating that CMH was “paid in full.”

b. The DOT Release

The DOT Release executed by Vanderbilt provides: df valuable consideration in hand

paid, the said VANDERBILT MORTGAGE AND FINANCE, INGloes hereby RELEASE the

lien of said deed of trust and/or mortgage.” (DLE2, Ex. I.) It does not include the recital that
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Vanderbilt has been “paid in full.” Vanderbilt amgs that because Vanderbilt “never said, in
writing or otherwise, that anything was ‘paid inlfti this means the DOT Release must be read
as “unambiguously” releasing only Vanderbilt’s lien the Trevinos’ property. (D.E. 142, p. 9.)
The Court disagrees.

The DOT Release does not “unambiguously” releadg the liens on the Trevinos’
property; rather, the language of the Release caldd be interpreted to release Flores and
King’'s underlying debt. While it does not contdive “paid in full” recital, the DOT Release
states that “for valuable consideration in handparanderbilt releases “the lien of said deed of
trust and/or_mortgage (D.E. 125, Ex. |I) (emphasis added). Vanderbbjects that the term
“mortgage” does not refer to the debt itself, kafers only to the instrument, the deed of trust,
creating Vanderbilt's security interest in the Tir®s’ property. (D.E. 142, p. 11). But
“mortgage” can refer (among other things) to anyhef following: a “lien against property that
is granted to secure an obligation (such as a deiat)that is extinguished upon payment or
performance according to stipulated terms”; “[ajvstiument (such as a deed or contract)
specifying the terms of such a transaction”; dng“toan on which such a transaction is based.”
BLACK'S LAW DICTIONARY 1101-1102 (9th ed. 2009). dfeover, as explained, minimal
consideration can in some circumstances suppogetease even when the whole debt has not
been paid._Evang66 S.W.2d at 357. Flores and King have madef84e 144 payments owed
on their debt. (D.E. 142, Ex. 2 (Flores Depo.6p-68.) As such, it simply is not clear from the
face of the document what has been released inaagehfor “valuable consideration in hand
paid”: the lien on the Trevino’s property, or themgage on Flores and King’s home.

Under Texas law, “if [a] contract is subject to two more reasonable interpretations

after applying the pertinent rules of constructitire contract is ambiguous, creating a fact issue
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on the parties' intent.”_J.M. Davidson, Inc. v. Mgeer 128 S.W.3d 223, 229 (Tex. 2003). More

importantly, as explained above, even if the Caovete to interpret these contractual terms as
unambiguously indicating a release of the undeglydebt on Flores and King’'s home, the bare
recital of a release would be insufficient to eBshba discharge of the underlying debt in its
entirety given that the debt was not actually fylbid, absent facts demonstrating Vanderbilt's
or CMH’s intent to do so._ Evan366 S.W.2d at 357. In either case, the summatgment
evidence surrounding the 2005 releases must beiegdno further elucidate Vanderbilt's or
CMH's intentions in drafting the DOT Release.
C. Summary Judgment Evidence of Intent to Releasedbt

The Court finds the summary judgment evidence du#sconclusively support that
Vanderbilt or CMH intended a release of the undegydebt in executing the Releases. As an
initial matter, declarations submitted by Vanddrblhtly reject the contention that either
Vanderbilt or CMH intended to release manufactureohe purchasers’ underlying indebtedness
when they released the liens. Mr. Nichols, VanisiPresident, states: “[tjhe only intended
purpose of the releases was to release any asdaitity interests existing on the land parcels. .
. . Moreover, neither Vanderbilt nor CMH ever irded to cancel any indebtedness created by
the [Retail Installment Contract] and related te thanufactured homes.” (D.E. 142, Ex. 9
(Nichols Decl.), p. 5.) Vanderbilt's Vice Presidesnd Secretary Amber Krupacs similarly
states: “Vanderbilt has . . . never dischargedamceled the debt owed to it by Mr. Ramirez, nor
intended to discharge that debt.” (D.E. 142, Exp.8.) Mr. Booth, CMH'’s President, likewise
asserts: “neither Vanderbilt nor CMH ever intendedancel any indebtedness created by the

RIC [the Contract] and related to the manufactuneches.” (D.E. 142, Ex. 2 (David Booth
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Decl.), p. 5.) While these statements are selfisgr they demonstrate the existence of a
genuine issue of material fact as to Vanderbiltid &MH’s intentions in releasing the liens.

Moreover, Vanderbilt presents additional evidenggpsrting lack of intent. Vanderbilt
contends that if it had intended to release theehowners’ debts, certain procedures would have
been followed. Specifically, Vanderbilt contentiettwhen a customer pays a debt in full, its
standard practice is to stamp the Contract as ,’paidd return it to the customer. Internal
Revenue Services regulations also require Vandedorotify the customer and the IRS when a
debt is partially forgiven as a partially forgiveebt is considered income to the borrower. In
this case, Vanderbilt did not follow this procedurElores and King present no evidence that
they received any notice of cancellation of inddhess. Rather, the only change to Flores and
King’s account after the filing of the release veasotation that the debt no longer involved land.
(D.E. 142, p. 6-7.)

Vanderbilt also contends that, in order to pertecelease of Flores and King's debt on
their manufactured home, it would have been redquirader Texas law to follow statutory
procedures for removing Vanderbilt's security ietdrin the home —specifically, Vanderbilt
would have been required to file certain forms witd Texas Manufactured Housing Division of
the Texas Department of Housing and Community Adfa(TDHCA), pursuant to the
Manufactured Housing Standards Act (MHSA). (D.B21p. 19) (citing Tex. Occ. Code. §
12.01.207(c)). Vanderbilt contends that becaused¥gilt did not do so in this case, there
could be no release, and Vanderhbilt retains tha tig collect on its debt and foreclose on Flores
and King’s home.

The Court disagrees with Vanderbilt's argument itsafailure to file releases with the

Manufactures Housing Division necessarily meansditat, and Vanderbilt's right to foreclose,
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still exists. Although the Counter-Plaintiffs’ maflactured home is subject to the procedural
requirements of the MHSA, s@ex. Occ. Code § 1201.207 (the relevant transactions — the
DOT and the BML Releases — involved real propeny avere subject to the general rules
respecting releases of mechanic’s liens and ddeiiissd discussed above. Seéex. Prop. Code

§ 53.152(a) (delineating minimal obligation of a@ator to release a lien upon receipt of
consideration). Vanderbilt filed releases with tbeunty in accordance with the requirements
for releasing mechanic’s liens or deeds of trustread property. If these releases were valid
contracts, then they are binding upon the partikgest to them._Seln re J.P, 296 S.W.3d at

835 (“A release is a contract subject to the rwlesontract construction.”) Thus, Texas law
procedures for releasing a lien on a manufactu@dehare not controlling on the issue of
whether the releases discharged Flores and Kingfdg dn their home. Rather, as explained
above, the issue remains whether, in filing theasés of the liens on the Trevinos’ property,

Vanderbilt also intended to release the debt ugiterthese liens. Evang66 S.W.2d at 357,

Nevertheless, the fact that Vanderbilt did notlgmugh the procedures required by the
TDHCA and the MHSA is still relevant to the issue\@anderbilt's and CMH’s intentions in
filing the releases. The Court finds that the mgistency in Vanderbilt's procedures, combined
with the statements of Vanderbilt and CMH managdntbat no release of the debt was
intended, preclude a finding on summary judgmeat Yanderbilt or CMH intended to release

Flores and King's debt in executing the ReleaséseHershey v. Energy Transfer Ptnrs., L..P.

610 F.3d 239, 249 (5th Cir. 2010) (quoting In reyl&®an Futures Litig 892 F. Supp. 1025,

1 The Court also notes that Vanderbilt's contentioat tts failure to follow Texas law procedures étease debts
on manufactured homes demonstrates it never intetedeake a full release lacks credibility in ligtitthe fact that
Vanderbilt apparently released the liens in orderectify, or conceal, procedural defects in execubf the liens
themselves.
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1058 (N.D. Ill. 1995) (“[A]s a general matter ...questions of intent are inappropriate for
resolution on summary judgment[.]”)

On the other hand, Counter-Plaintiffs have produs@uie contrasting evidence tending
to establish Vanderbilt and CMH didtend to release the underlying debt by filing OT and
BML Releases. While this evidence is insufficiemiestablish their intent as a matter of law, it
is sufficient to raise a genuine issue of mateaat as to Vanderbilt's and CMH’s intentions.
The Counter-Plaintiffs primarily rely upon the iesbny of Mr. Booth, who testified on behalf of
CMH Homes with respect to Vanderbilt's and CMH’scid&n to file the releases in the fall of
2005. (D.E. 125, Ex. G, p. 9.) Booth’s depositdwes not directly indicate an intention on the
part of Vanderbilt or CMH to release the debt. Butoes suggest that neither CMH’s nor
Vanderbilt's intentions in the filing the release®re entirely clear, even to the companies’
management. Indeed, Booth repeatedly stated éhsitiply did not knowvhy the decision was
made to file the releases. For example:

Q: “[lJsn’t it true the reason why you included tliae debt had been paid is because you

were aware of the allegations of the fraud andfdhgery that had occurred out of Store

214 [the Corpus Christi store of CMH]?”

A: “l don’t know why it was written the way it wasritten. | didn’t participate in that. |

don’t understand that. I'm not a lawyer. And smuldn't . . . tell you why the language

was different or what it means.”
(D.E. 142, Ex. G, p. 122: 20-25, 123: 1-3). Moreg\wat one point, Mr. Booth referred to the
decision to execute releases as the “decisionléase the loan,” rather than the “lien.” (D.E.
125, Ex. G, p. 9:21-25).

Mr. Booth’s ambiguous statements in his depositdm not suffice to establish

Vanderbilt's or CMH’s prior intent to release theuhter-Plaintiff's debt, particularly in the

context of other statements refuting any such intemlo so. But the ambiguity of Mr. Booth’s
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responses is in stark contrast to the situatidfinst State Bank of Amarillovhere various bank

officials, including the president of the bank wdigned the release, unambiguously testified that
the release of the full debt had been a mistaketlzatdonly a partial release was intended. “No
person testified to the contrary. No one testitiedhe existence of any circumstance tending to

show that it was not a mistake.” First State BahlAmatrillo, 107 Tex. at 631. It also must be

repeated that, unlike in either FiState Bank of Amarill@r Evans776 S.W.2d at 357, this case

involves allegations of fraud on the part of thaders who created the debts at issue. The
Counter-Plaintiffs’ allegations that CMH and Vaniérintended to release the debts of home
owners in order to nullify, or even conceal, thauftulent conduct of CMH employees cast a
shadow over any statements that Vanderbilt's catgorepresentatives now make to the
contrary.

The Counter-Plaintiffs have also presented ceitdaernal documents from CMH Homes
that contribute to this ambiguity. They have dismed that CMH Homes issued “Land Release
Checklists” for their customers. In some of th€ecklists, CMH employees checked the box,
“YES,” next to the question, “is the account pandfull?” (D.E. 125, Ex. N, Ex. O.) When
asked about one of these Land Release ChecklistsBddth stated that he had never seen the
document before and was not aware of the proceds wvhich it had been executed. (D.E. 125,
Ex. G (Booth Decl.), p. 139: 14-16.) When askecktubr the document “indicates the account
has been paid in full,” Mr. Booth responded: “I knevhat it says, but | don’t know if that's
what it means.” (D.E. 125, p. 139: 25, 140: 1.kitNer the “paid in full” language on these
Checklists nor the actions of the CMH employees whaecuted them unambiguously

demonstrate an intent to release the underlying dBbt at the same time, CMH’s management
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is not entirely clear as to why the Land ChecKisteases were executed or as to what the “paid
in full” language meant. There remain factual gies to be resolved by a fact-finder.

Because issues of fact remain as to the “paidlihifisue, the Court denies both motions
for summary judgment on this issue.

Having determined that issues of fact remain webkpect to the threshold issue of
whether the Counter-Plaintiffs’ debt has been disgbd, the Court now turns to Vanderbilt's
Motion for Summary Judgment on the remainder ofddaand King’'s claims, beginning with
their claim for unfair debt collection.

C. Common Law Unfair Debt Collection

Under Texas law, “[u]nreasonable collection is atemtional tort.” EMC Mortg. Corp.

v. Jones 252 S.W.3d 857, 868 (Tex. App. Dallas 2008). thaligh the elements are not clearly
defined and the conduct deemed to constitute amaspnable collection effort varies from case

to case[,]”_id (citing, e.g.,_Pullins v. Credit Exchange of @all Inc, 538 S.W.2d 681, 683

(Tex.Civ.App.-Waco 1976, no writ); Household Cre8érvs., Inc. v. DriscoB89 S.W.2d 72, 81

n.3 (Tex.App.-El Paso 1988, writ denied)), “[o]né thhe more precise legal descriptions
delineates the conduct giving rise to the tortedfofts that amount to a course of harassment that
was willful, wanton, malicious, and intended tolictf mental anguish and bodily harm.”_.ld

(quoting_Montgomery Ward & Co. v. Brewet16 S.W.2d 837, 844 (Tex. Civ. App.-Waco 1967,

writ ref'd n.r.e.)).
Counter-Plaintiffs contend Vanderbilt engaged ifiaundebt collection by continuing to
collect on their debt even after it was discharged] that in doing so Vanderbilt affected their

credit rating. Vanderbilt made over 600 phonescadi Counter-Plaintiffs after the alleged
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discharge in October 2005. Flores and King'’s d¢rexfiorts establish their credit suffered due to
their default on the payments. (D.E. 157, Ex. G.)

Vanderbilt contends summary judgment on this clginvarranted for two reasons. First,
Counter-Plaintiffs’ claim is reliant on their claithat Vanderbilt discharged their debt in filing
the October 2005 releases of the Deed of TrustBuiltler's and Mechanic’s Lien, and the
summary judgment evidence shows this was not tise.ca(D.E. 143, p. 7-10.) Second,
Vanderbilt contends Counter-Plaintiffs cannot destate that its actions in collecting on the
alleged debt constituted a course of harassmeahndetd to cause mental anguish and bodily
harm. (D.E. 143, p. 11.)

The Court disagrees that summary judgment is weadanAs explained above, issues of
fact remain as to whether Vanderbilt and CMH futlischarged Flores and King's debt.
Vanderbilt is correct that, if there were no eviderf a discharge, Vanderbilt's efforts would

not be likely to qualify as “unreasonable” debtleclion. SeeSteele v. Green Tree Servicing,

LLC, 2010 U.S. Dist. LEXIS 92756, *19 (N.D. Tex. Sept.2010) (finding defendant’s debt
collection efforts in foreclosing on plaintiff's hte not unreasonable because “a reasonable fact-
finder could only find that the [plaintiffs] wera idefault” and the plaintiffs presented no other

evidence of unreasonable collection tactics.”); dddl v. Chase Home Fin. LLC008 U.S.

Dist. LEXIS 17040, 2008 WL 623395, *6 (N.D. Tex. Ma, 2008) (holding that defendants’

collection efforts were not unreasonable wherenpifés were in fact in default on their loan).
Texas courts, however, have found debt collectiborts to be tortious when lenders

continued in their attempts to collect on a debemwlthey knew it had been discharged. For

example, in Pullins v. Credit Exchange of Dalla; ,Ithe jury found defendant’s debt collection

practices to constitute “unreasonable collectidoref” when defendant’s employees continued
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to call plaintiff and send him “demand notices” evafter the plaintiff told the collector his
insurance should already have paid his debt andhilaattorney was taking care of it. 538
S.w.2d 681, 682-83 (Tex. Civ. App. Waco 1976) Tbart stated: “[w]e think all defendant's
collection efforts after the date of payment bya[ptiff's] attorney to have been unreasonable. In
fact after [plaintiff] advised defendant's employke bill had been paid, defendant did not even
contact [plaintiff] to determine whether the bilag/in fact paid, and at least 4 collection contacts
were made by defendant after such bill was in faaid.” Id at 683. (citing_Signature

Indorsement Co. v. Wilsqr892 S.W.2d 484; Moore v. Sava@b2 S.W.2d 298 (Tex. 1962)).

On the other hand, when defendants’ collectionrefffollowing full payment of a debt
constitute mere negligence, courts have found Waerce insufficient to support a cause for

tortious debt collection. In_Montgomery Ward & Ca. Brewer the court reversed a jury’s

award of damages to plaintiffs, a husband and wif® had sued a merchandizing company
alleging tortious unfair debt collection, even thhuthe company’s employees had continued
collection efforts after plaintiffs’ account haddrepaid in full. 416 S.W.2d 837 (Tex. Civ. App.
Waco 1967). The court found that, despite plasitinultiple letters informing the company
that their debt had been paid, “[t}here [was] naghin the record to indicate that the employees
in the Credit Department who handled the accoufplaintiffl knew him; they had no malice or

ill will toward him; certainly had no intention afoing him any harm, and their mistakes are free
from being willful, wanton and malicious, and weret intended to inflict mental anguish or
bodily harm upon him or his wife.” Icht 844. Rather, the court found that, “[u]nde tecord

all the acts of the employees in the handling ef [ihaintiffs’] account demonstrated that they

were highly inefficient and negligent.” .Id
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In this case, Vanderbilt's employees made over@tthe calls to Flores and their family
members and King after the alleged discharge oedur(D.E. 157, Ex. H.) They also visited
Flores and King’s home to request payment. (D4, p. 12.) Whether these acts could legally
constitute tortious debt collection depends on Wwhe¥anderbilt or its employees knew Flores
and King'’s debt had been discharged and continueddallect the debt anyway with a malicious
intent. _Montgomery416 S.W.2d at 844. As explained, issues of factain as to whether the
debt was discharged. Whether, in light of a casgh, Vanderbilt's collection efforts amounted
to “a course of harassment that was willful, wanteralicious, and intended to inflict mental
anguish and bodily harm’ ” is also a question appete for review by a fact-finder. EMC
Mortg. Corp, 252 S.W.3d at 868 (quoting.)d

D. Texas Debt Collection Practices Act

The Texas Debt Collection Practices Act (“TDCA”yopibits various forms of
threatening, coercive, harassing or abusive conbyaebt collectors, se€ex. Fin. Code. 88
392.301-392.306, including fraudulent, deceptive,nasleading representations (8392.304),

such as “misrepresenting the character, extendnayunt of a consumer debt§ 392.304(8)

(emphasis added). Vanderbilt qualifies as a “daitector” under the TDCA because it is
directly engaged in debt collection. § 392.001orés and King are “consumers” because they
undertook a “consumer debt,” defined as “an obiigator an alleged obligation, primarily for
personal, family, or household purposes and arigong a transaction or alleged transaction.” §
392.001(2).

Vanderbilt contends summary judgment is appropmatehe Counter-Plaintiffs’ TDCA
claim because they have failed to show their dedt discharged, and have presented no other

evidence that Vanderbilt engaged in prohibited forof debt collection other than that
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Vanderbilt was never entitled to collect any debalh (D.E. 143, p. 11-12.) However, the
TDCA explicitly provides that it is a violation d¢lie act to misrepresent the amount of the debt
owed. 8 392.304(8). As explained above, thereamesnan issue of fact as to whether
Vanderbilt and CMH discharged Counter-Plaintiffebl The Counter-Plaintiffs have pointed
to sufficient evidence to permit a reasonable wieiact to find Vanderbilt discharged their debt

and continued to represent it was owed. Stxle v. Green Tree Servicing, LL2010 U.S.

Dist. LEXIS 92756, * 18 (N.D. Tex. Sept. 7, 2018uhmary judgment for defendant on TDCA
claim granted when the plaintiffs “pointed to nad®nce that would permit a reasonable trier of
fact to find that [defendants’] statement of thlealance was incorrect.”) As such, summary
judgment on the Counter-Plaintiffs’ TDCA claimsailso inappropriate.

E. Common Law Fraud

To establish common law fraud under Texas law,aapff “bears the burden to prove
the existence of the following: ‘[1] a material m@presentation, [2] which was false, and [3]
which was either known to be false when made or agaerted without knowledge of the truth,
[4] which was intended to be acted upon, [5] whieas relied upon, and [6] which caused

injury.” Johnson & Johnson Med., Inc. v. Sanch824 S.W.2d 925, 929-30 (Tex. 1996); see

alsoGeoSurveys, Inc. v. State Nat'l| Bariid3 S.W.3d 220, 226 (Tex. App. Eastland 2004).

The Counter-Plaintiffs contend they have estabtisak the elements of common law
fraud. They contend that Vanderbilt (1) materiathysrepresented to Flores and King the
amount of the debt due under their Contract, (&) Ytanderbilt knew the debt had been released,
(3) that Vanderbilt intended to mislead Flores &mag into believing they were still liable for

their debt, (4) that Flores and King relied on thespresentations by continuing to pay their
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debt, (5) and suffered damages as a consequencethdyepaid $25,000 to Vanderbilt after the
debt had been allegedly released in October 2(D%E. 11, Ex. B, 1 9.01; D.E. 157, p. 19; Ex. .)

Vanderbilt objects that Counter-Plaintiffs have noet their burden on summary
judgment because they have failed to show they weten fact liable for their debt. As such,
Vanderbilt made no misrepresentation to them thafrtdebt was due. (D.E. 143, p. 13))
However, the Court finds summary judgment is inappate on this claim as well. As
explained above, whether the debt was dischargedins a point of contention suitable for
determination by a finder of fact. Thus, it canbet decided at this stage whether Vanderbilt
misrepresented the amount of debt owed by contintenenforce and collect upon the debt
without telling Flores and King that the debt hageb released. Flores and King would
necessarily have relied upon Vanderbilt's represtents during these collection efforts in
continuing to make payments on the debt becausejérhilt conceded, Flores and King had no
knowledge that the releases had been filed. (D43, p. 13.) Summary judgment on the
Counter-Plaintiffs’ fraud claim is thus inappropea given that issues of fact remain as to
whether they owed a debt to Vanderbilt after theased were filed in October 2085.

F. RICO Claims Under 18 U.S.C. § 1962(c)

Counter-Plaintiffs have alleged violation of RICC8 U.S.C. 88 1962(c). (D.E. 1, Ex. B,

p. 7-9.)> This subsection states that a person who is gm@ldy or associated with an

I Vanderbilt also contends that even if it were tthe debt were released, Counter-Plaintiffs canhotvsthe
element of reliance because “they were not awarth@fBML and DOT lien releases until they met witteir
counsel and the foreclosure suit was filed.” (DLE3, p. 13.) This is irrelevant to the Counteaimtiffs’ fraud
claim. Counter-Plaintiffs argue that they “contauto rely on [Vanderbilt's] representations the tlebt was still
due and owing” — not Vanderbilt's representatidhgny, in the BLM and DOT Releases that the dednl been
discharged. (D.E. 157, p. 19; D.E. 1, Ex. B, p.&hey contend that, because Vanderbilt contingedttempt to
collect their debt, by calling them and visitingcthhome, even when Vanderbilt knew the debt wasdoe, they
were led to pay $25,000 that they did not in fageo (D.E. 157, p. 19; D.E. 1, EX. B, p. 6.)

2 In their Response, the Counter-Plaintiffs state that the evidence also “shows the various Clayton entities
conspired together to commit these acts in furtherance of the enterprise in further violation of 19 U.S.C. §
1962(d).” (D.E. 157, p. 21.) However, they did not plead violation of this subsection. (D.E. 1, Ex. B, p. 7.)
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enterprise cannot conduct the affairs of the enhrough a pattern of racketeering activity or
collection of unlawful debt. 81962(c). Section62€c) is “the most commonly invoked RICO

provision.” Mark v. J.l. Racing, Inc1997 WL 403179, at *3 (E.D.N.Y. July 9, 1997)Sé€ttion

1962(c)... was intended to prevent the operation dégitimate business or union through
racketeering.” _Id.(citing David B. Smith & Terrance G. Reed, CivilGO, | 5.01, p. 5-2

(1997).) To prove a violation of this subsectiba Counter-Plaintiffs must show: “(1) a person
who engages in (2) a pattern of racketeering agtiy8) connected to the acquisition,

establishment, conduct, or control of an enterprigerowe v. Henry43 F.3d 198, 203 (5th Cir.

1995); In re Mastercard Int’l, Inc313 F.3d 257, 261 (5th Cir. 2002) (citing Crowe

1. Pattern of Racketeering Activity — Predicate Ats
RICO provides an exhaustive definition of “racketeg activity,” listing numerous
activities that constitute “predicate acts” thatl wupport liability of a defendant under RICO.

18 U.S.C. § 1961(1) (“racketeering activity’ means. .”); Johnson v. Hoffal96 Fed. Appx.

88, 90 n.3 (3d Cir. 2006) (“18 U.S.C. § 1961(1)ataques an exhaustive list of ‘racketeering
activities’ RICO encompasses.”) Counter-Plaistdflege multiple violations in support of their
RICO “racketeering activity” allegations, including8 U.S.C. § 1028 (fraudulent identification
documents), 1341 (mail fraud), 1343 (wire fraud44 (bank fraud), 1956 (money laundering),
and securities fraud. (D.E. 1, Ex. B, p. 7-8.) s éplained in this Court’'s August 25, 2010
Order on the Intervention-Defendants’ Motions t@miss nearly identical claims made by the
Intervenors, (D.E. 148, D.E. 149), the only prethcacts that are supported by the allegations in

the complaint are mail and wire fraud as well ameydaundering.

They filed no amended complaint alleging violation of subsection (d). As such, the Court addresses only the
alleged violation of subsection (c).
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a. Mail and Wire Fraud
To state a claim for mail or wire fraud to supparRICO violation under § 1341 or §
1343, a plaintiff must establish three element¥.a(kcheme or artifice to defraud or to obtain
money or property by means of false pretensesgseptations, or promises; (2) a use of the
interstate mails or wires for the purpose of exeguthe scheme; and (3) a specific intent to

defraud either by revising, participating in, orettng the scheme.”__Hewlett-Packard Co. v.

Byd:Sign, Inc, 2007 WL 275476, at *3 (E.D. Tex. Jan. 25, 200Fhe Counter-Plaintiffs allege
that Vanderbilt, CMH Homes and their employees ubkednterstate mail or wires in the course
of filing the allegedly forged and falsely notazBML and DOT with the County, and in the
course of secretly filing releases of these documevhich allegedly discharged their debt under
the Retail Installment Contract. (D.E. 1, Ex. B7g8.) They contend this constituted a scheme
to defraud or obtain money from them because iblelavanderbilt to discharge their obligation
in order to conceal employee misconduct in exeoutibthe Contract, and yet still collect on a
debt that was not legally owed, thus appeasingstove who had purchased the debt created by
the Contract. (D.E. 157, p. 21-22, 13-14.) Vabderesponds that this theory is flawed because
at all times Flores and King were legally obligatedmake payments on the Contract, and
because there is insufficient evidence of spetitient to defraud. (D.E. 143, p. 17; D.E. 173, p.
13.)

The outcome of these disputes depends on varieussof fact — specifically on whether
the documents filed with the County were forged taddulent; on whether the debt was or was
not released; and on whether the various indiveluavolved in releasing the debt, such as

Vanderbilt's president Peter Nichols, intended thfz releases would result in profits to
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Vanderbilt under the Counter-Plaintiff's theoryhel'evidence on record is sufficient to preclude
judgment as a matter of law on these issties.
b. Money Laundering
To establish the substantive offense of money dating under 18 U.S.C. §
1956(a)(1)(A)(i), it must be shown that the defartd§1) knowingly conducted a financial
transaction; (2) which involved the proceeds ofuatawful activity; and (3) with the intent to

promote or further unlawful activity.” U.S. v. Dakna 262 F.3d 472, 475 (5th Cir. 2001). “To

satisfy the promotion element of a money laundegaogviction, [plaintifff must show that a
defendant conducted the financial transaction iestjan with the specific intent of promoting

the specified unlawful activity. _ Payment to co-spmators for their participation in the

conspiracy for the purpose of continuing the unidwdctivity amounts to ‘promoting the

carrying on of the unlawful activity U.S. v. Lozang 158 Fed. Appx. 632, 639 (5th Cir. 2005)
(citing U.S. v. Valuck 286 F.3d 221, 226 (5th Cir. 2002); U.S. v. Wils@A9 F.3d 366, 378 (5th
Cir. 2001)) (emphasis added). The term “specitiewful activity” includes all offenses listed
in Section 1961(1), including mail and wire fraut® U.S.C. 8§ 1956(c)(7)(A).

Vanderbilt contends that Counter-Plaintiffs’ morayndering claim under 18 U.S.C. §
1956 fails because the evidence does not suppatrMdinderbilt illegally obtained proceeds or
used any funds to promote fraudulent activity vagecific intent. (D.E. 173, p. 14.) The Court
finds, however, that the evidence is sufficientpteclude summary judgment on the issue of

whether Vanderbilt engaged in money laundering 83GO predicate. The Counter-Plaintiffs

3 The Counter-Plaintiffs also argue in their Response that Flores and King’s application data, sent through
the Intervention-Defendants’ LINKS computer system, contained higher interest rates than those for which
they were approved. (D.E. 157, p. 22.) However, this argument was not pled in the original complaint, and
no amended complaint was filed containing this argument. As such, the Court does not address it. In any
case, the Counter-Plaintiffs have brought sufficient evidence of mail and wire fraud based on their other
theories.
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allege that Vanderbilt and its associates, CMH Hgn@#ayton Homes, Inc., and Kevin Clayton,
engaged in money laundering by generating fundsdas the illegal conduct described above —
namely, filing forged and fraudulent documents a®tret releases with intent to defraud
Counter-Plaintiffs — and by “paying many of the a@mspirators huge bonuses” with proceeds
from these funds in order to further their proférgrating activities. (D.E. 1, Ex. B, p. 8; D.E.
157 p. 22). Vanderbilt indisputably makes profitshe course of its financing business. (DE
156, Ex. A, (Clayton Homes’ 10-K Report)). As saiobve, issues of fact remain as to whether
Vanderbilt's profits were obtained as a consequerica violation of § 1341 (mail fraud) or §
1343 (wire fraud). Issues of fact also remain @svhether Vanderbilt paid its employees
bonuses in order to promote these allegedly illegavities.
2. Standing and Proximate Causation

Vanderbilt contends Counter-Plaintiffs lack stamdio sue under RICO because they
have not suffered out-of-pocket expenses proximataused by Vanderbilt's alleged RICO
violations. (D.E. 143, p. 13-14, 16-17.) Howev€gqunter-Plaintiffs do contend they have
suffered out-of-pocket expenses as a result of ¥dmitts alleged RICO violations. They have
paid $25,757.97 in payments on their home afteratiegied release of their debt. Vanderbilt's
only response to this allegation of financial Igsthat Flores and King's loan payments “are not
damages because they are the result of a legitidedt® and that the making of such payments
“was not proximately caused by the alleged prediaits.” (D.E. 143, p. 17.) As discussed
above, there remain issues of fact as to whetlwe&land King's debt was released. If the debt
was indeed discharged, then Counter-Plaintiffsesatf cognizable losses under RICO, caused
by Vanderbilt's conduct in continuing to collect arreleased debt. “The standing provision of

civil RICO provides that “any person injured in higsiness or property by reason of a violation
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of section 1962 of this chapter may sue therefarand shall recover threefold the damages he

sustains.” _Anderson v. Kutak, Rock & CampbellrgnTaxable Mun. Bond Sec. Litig51 F.3d

518, 521 (5th Cir. 1995) (quoting 18 U.S.C. 8§ 1@8y( Counter-Plaintiffs have shown they
have standing to sue under RICO.
3. Enterprise
“For purposes of § 1962(c) . . . the plaintiff mdsimonstrate not only that the enterprise
is distinct from the series of predicate acts dtutstg racketeering activity, but also that the
RICO ‘person’ who commits the predicate acts isimies from the enterprise. It is not enough to
establish that a defendant corporation throughagisnts committed the predicate acts in the

conduct of its own business.” Whelan v. WincheBtweduction Cq.319 F.3d 225, 229 (5th Cir.

2003) (internal citations omitted); see aloraham v. Singh480 F.3d 351, 357 (5th Cir. 2007).

“Although a defendant may not be both a [RICO] parand an enterprise, a defendant may be
both a person and a part of an enterprise. In aw&se, the individual defendant is distinct from

the organizational entity.” St. Paul Mercury 1@0. v. Williamson 224 F.3d 425, 447 (5th Cir.

2000).

For example, in Abrahanthe Fifth Circuit found that allegations identifg a company
president as the RICO person distinct from the RED@rprise, his company, were sufficient for
purposes of Section 1962(c). 480 F.3d at 357. Qbwert explained: “[ijn this case, plaintiffs
have identified Chandler [the company presidentlhes RICO person and Falcon Steel [the
corporation] as the RICO enterprise. This allegat sufficient to demonstrate that the RICO
person, an individual employee of the corporatiegngdistinct from the RICO enterprise, the

corporation itself.” _Id
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In this case, Counter-Plaintiffs contend Vanderlmtinstitutes an “enterprise” for
purposes of 18 U.S.C. § 1961(4). In the altermattounter-Plaintiffs contend that Vanderbilt
formed an “association in fact” with its own empé@g and with other entities — namely, CMH
Homes, Clayton Homes, Inc., and Kevin T. Claytoand that this association constitutes an
“enterprise” under Section 1962(c). (D.E. 1, Ex.@®B 7.) Vanderbilt argues that Counter-
Plaintiffs have failed to distinguish the RICO eptise from Vanderbilt, the sole counterclaim
defendant, and that there can be no “associatidiaati between officers or employees of a
corporation that forms an enterprise distinct fitbia corporation. (D.E. 143, p. 15.) The Court
disagrees.

It does not matter that Counter-Plaintiffs nameydrdnderbilt as a defendant, so long as
they have sufficiently demonstrated that a RICOtégrise” or “association in fact” enterprise

exists. _Sedn re Mastercard Int'l Inc132 F. Supp. 2d 468, 491 (E.D. La. 2001) (holctimeas

plaintiffs sufficiently alleged a RICO enterprisdn@n plaintiffs named as defendants two banks,
while describing the enterprise as consisting & ohthe named banks and two non-defendant
corporations). The summary judgment evidence detmates that various entities and
individuals — including Vanderbilt, CMH Homes, Ctag Homes, Inc., Kevin T. Clayton, as
well as various corporate employees of these compamcluding CMH sales associates,
general counsel Tom Hodges, and the presidentsanti&tbilt and CMH — were engaged in a
hierarchical enterprise in which they sold manufeexd homes, secured the homes with allegedly
fraudulent liens, and then continued demanding geymnder the original contract even after
the liens were allegedly released. These busieesses and corporate employees are RICO

“persons” and are distinct from the enterprise lfitse the association of these various
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“persons.* The RICO defendant, Vanderbilt, is “both a [RIC@drson and a part of [this]

enterprise.” _St. Paul Mercury Ins. C224 F.3d at 447 Vanderbilt is not the same aRi@O

enterprise and “is not the entire association @ énterprise.”_In re: MasterCard Int'l Ind.32

F. Supp. 2d 468, 491-92 (E.D. La. 2001). As subh,dllegations and supporting evidence are
sufficient to demonstrate a RICO enterprise exats] survive the Counter-Defendant’s motion
for summary judgment.

To summarize, the Court finds the evidence on ecosufficient to preclude summary
judgment on the Counter-Plaintiff's claims underCRI, 18 U.S.C. 1962(c), based on the
predicate acts of mail and wire fraud and monepdauing.

G. Claims for Mental Anguish Damages

The Counter-Plaintiffs seek mental anguish damdgesed on the distress Flores and
King allegedly suffered when they were “continugquishrassed” in the course of Vanderbilt's
debt collection efforts, including over 600 coliect calls to them after their debt had allegedly
been paid in full. (D.E. 1, Ex. B, p. 4-5.) Vanmblé objects that Flores and King have presented
no evidence to support their allegation of mentguash and that, as such, their claim for mental
anguish damages fail as a matter of law. (D.E, p439-22.) Alternatively, Vanderbilt seeks
an order pursuant to Fed. R. Civ. P. 56(d)(1) thantal anguish damages are “not genuinely at
issue,” given the facts on record. (D.E. 145,(.r12 9.) _Seé&ed. R. Civ. P. 56(d)(2).

Mental anguish *“is more than mere disappointmenhges resentment, or

embarrassment.”_Thornton v. State Farm LIgyB05 U.S. Dist. LEXIS 6542, * 18-19 (S.D.

Tex. Mar. 18, 2005)_(Parkway Co. v. Woodr#0D1 S.W.2d 434, 444, 38 Tex. Sup. Ct. J. 828

(Tex. 1995). As a general matter, “damages fortaleanguish must be supported by either

4 “TA] legally different entity with different rightand responsibilities due to its different legakis$a constitutes a
“person” distinct from the “enterprise” for purpesef a §1962(c) claim. Cedric Kushner Promotid/i. v. Don
King, 533 U.S. 158, 163-164 (2001).
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“direct evidence of the nature, duration, andesay of [plaintiffs’] anguish, thus establishing a
substantial disruption in the plaintiffs’ daily tome,” or other evidence of 'a high degree of
mental pain and distress that is more than mereywanxiety, vexation, embarrassment, or

anger.” ” Dinn v. Hooking Bull Boatyard, Inc2009 U.S. Dist. LEXIS 60702, 25-26 (S.D. Tex.

July 16, 2009) (citing Burlington Coat Factory Waoease of El Paso, Inc. v. Flor&¥61 S.W.2d

542, 548 (Tex. App.--El Paso 1997, no writ) (qugtirarkway Co. v. Woodrufff01 S.W.2d

434, 444 (Tex. 1995))).

In his deposition testimony, Flores states thatbee he had to continue to pay his debt
to Vanderbilt when it had been released, this petss on him and his family. (D.E. 157, Ex. U,
p. 118.) King states that as a result of the Ipgateedings instituted by Vanderbilt against him
he suffers “constant worry.” (D.E. 157, Ex. V,124.) Counter-Plaintiffs have presented no
other evidence to support their allegations thay thave suffered mental anguish as a result of
Vanderbilt's collection efforts. However, staterteenf the afflicted party can in some cases be

sufficient to support claims for mental anguish dges. _Se&outh Tex. Freightliner, Inc. v.

Muniz, 288 S.W.3d 123, 135 (Tex. App. 2009) (upholdiagy jverdict on the issue of mental
anguish damages in a malicious prosecution case theeonly evidence of mental anguish was
plaintiff's statements to his attorney that atteirial made him sad and angry, finding that this
sufficed to provide “direct evidence of the “natudeiration, or severity” of plaintiff's mental

anguish) (quoting Parkway Co. v. Woodr 01 S.W.2d 434, 444 (Tex. 1995)).

In addition, Texas courts have recognized a moreié standard of proof may apply to

claims for mental anguish in unfair debt collecticases. _Se€ampbell v. Beneficial Finance

Co., 616 S.W.2d 373, 375 (Tex. Civ. App. Texarkan81)9 One court stated that unfair debt

collection cases constitute a special class of dwat “expressly give a right of action for
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oppression, harassment or abuse resulting fromaingotohibited practices,” and that the injury
may often be “essentially mental and subjective’irolve “an unpermitted and intentional

invasion of a personal right.”_Ledisco Financiah8ces, Inc. v. Viracolab33 S.W.2d 951, 957

(Tex. App. 1976, no pet.)

Given that issues of fact remain as to the unreddeness of Vanderbilt's efforts to
collect on their debt, the Court cannot rule on ¢hedibility of Flores and King’s statements
regarding their resulting mental anguish on summadgment. “ Juries are to decide “the

credibility of the witnesses and the weight to gtkeir testimony[.]’ ”_In the Interest of M.J

2010 Tex. App. LEXIS 6272, 7-8 (Tex. App. Beaumang. 5, 2010) (quoting City of Keller v.

Wilson, 168 S.W.3d 802, 819 (Tex. 2005)).
IV.  Conclusion

For the reasons stated herein, Defendants/Coufdatti®s’ Motion for Partial Summary
Judgment (D.E. 125) is DENIED. Plaintiff/Counteeféendant Vanderbilt's Motion for

Summary Judgment (D.E. 143) is also DENIED.

SIGNED and ORDERED this 20th day of October, 2010.

Qmﬁ/\aﬁ\m ede

Janis Graham Jatk
Unlted States District Judge
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