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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

BEVERLY A JOHNSON,

Plaintiff,

VS. CIVIL ACTION NO. G-03-311

SOLUTIA, INC,

w W W W W W W W

Defendant.

MEMORANDUM AND ORDER

INTRODUCTION

Before the Court are the defendant, Solutia, $n¢:Solutia”) motion for summary
judgment, brought pursuant to Federal Rules of|@&vbcedure, Rule 56 (Doc. No. 37) and the
plaintiff, Beverly Johnson’s response (Doc. No. #Solutia’s motion for summary judgment.
After a careful review of the motion, response agldvant exhibits, attachments and pleadings,
the Court determines that Solutia’s motion for stanymudgment should be granted.
1. FACTUAL BACKGROUND

The undisputed facts reveal that the plaintiff coemced her employment with Solutia as
a chemical processor in March of 1991. Her jobiedutrequired her to perform certain
responsibilities both outside and inside a conmmm. Outside responsibilities included
“valving, flushing lines, checking pumps, and chagkequipment levels and tanks. Her duties
inside the control room consisted of managing ammhitaring computers screens “to ensure
[that] the unit was functioning properly and resgioig to alarms, if necessary.”

During her 11-year tenure with Solutia, the pl&imeported to three supervisors. The

plaintiff states that she never enjoyed a good wgrkelationship with them. The same was
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true of her relationship with her co-workers. Aaiog to Solutia, though, the plaintiff's
personnel file and work history reflects that shad a long history of behavioral problems at
work, [starting] . . . in March 1991.” Becausesthistory is not relevant to the stated basis for
the plaintiff's termination from her employment Angust 30, 2002, it will not be relied upon in
this Memorandum. In its letter terminating the iplidf, Solutia stated that the plaintiff's
employment was being terminated due to “insubottnaand misconduct” and her “refusal to
complete and comply with the functional capacitpmination”, events that occurred on August
22 and 30, 2002.

According to Solutia, the plaintiff sought to retuo her employment in late July 2002,
after taking medical leave and ending a short tdisability period on or about October 16,
2001. It appears undisputed that the plaintifffeneid several automobile accidents between
1997 and 1999 that resulted in injuries to her neo#t back. Surgery became necessary and
procedures were performed on the plaintiff's neckl dack during the medical leave taken in
October 2001 and July 2002. When the plaintiff gtduto return to work, her supervisor
informed her that she would be required to undergeo-day functional capacity evaluation in
order to be cleared by the Center for Work and Biéitetion before returning. The test required
that the plaintiff engage in climbing, bending atigétching.

At the end of the first day, the therapist infornbd plaintiff that her heart rate was not
recovering as quickly as it should and that “sheld¢denefit from some conditioning before
returning to work.” The plaintiff “became belligert with the therapist and accused him of
‘delegat[ing her] to a life that [she] can't live.During her deposition, the plaintiff admitted
using the words “fuck” and “fucking”, making suialthreats and raising her voice during her

conversation with the therapist. Solutia repdntt the plaintiff also engaged in similar conduct
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and demeanor with her supervisor, Carl “Randy” Betcon the occasion. On August 23, the
following day, the plaintiff returned to the Centbut refused to perform the required functions.
As a result, on August 30, Solutia terminated tlagnpiff’'s employment.

On October 18, 2002, the plaintiff filed her EE@Barge alleging that Solutia had
discriminated against her based on age, sex, ttgabscrimination, harassment and retaliation.
On or about February 5, 2003, the EEOC issued atiscl of Right to Sue letter, which notice
forms the basis for the plaintiff's current suitden Title VII, the ADA and the ADEA.

[11.  CONTENTIONSOF THE PARTIES

A. The Plaintiff’'s Contentions

The plaintiff contends that throughout her 11-yéamure with Solutia, she was the
subject of unaddressed sexual harassment. Wlalgltintiff does not assert specific actions
taken against her, she contends that she was ekpose sexually hostile work environment
based on the conduct that her male and female éengengaged in in 1999. And, in late 2000
and early 2001, after her complaints about her ckere’ behavior were reported, she became
the target of their efforts to “set her up to bedi”

The plaintiff claims retaliatory harassment, amguithat her coworkers harassed her
because she reported their sexually suggestiveuctrashd that her supervisors failed to take
remedial action. The record shows that the pl&intises only her retaliation claim, in her
response to Solutia’'s motion for summary judgmer@he only contends that because she
opposed “what she perceived to be sexual harassm#ra workplace, she was terminated.

B. The Defendant’s Contentions

Solutia contends that there is no merit in anythef plaintiff's four causes of action:

disability discrimination, age discrimination, gemdliscrimination and retaliation. It argues that
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the plaintiff had displayed a long history of beilwaal problems throughout her 14 year tenure at
DuPont, her previous employer. The plaintiff wa® tbubject of counseling for excessive

absenteeism and was eventually terminated for islgepn the job. That same behavior

continued at Solutia, but she also engaged in plisiel behavior that caused her to be sent for
counseling. The plaintiff's behavioral problemsnifi@sted in the raising of her voice, cursing

and conflicts with her coworkers and supervisors.

In sum, Solutia contends that the plaintiff canestablish one or more of the elements of
each of her causes of action, and therefore cagstablish gprima faciecase. Assuming that
she has established @ima facie cause of action, the plaintiff has not rebuttedutas
legitimate, nondiscriminatory reasons for her teraion. Therefore, Solutia’s motion for
summary judgment should be granted.

V. THE SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if no genuine aseti material fact exists and the
moving party is entitled to judgment as a mattelaef. Fed. R. Civ. P. 56. A fact is “material”
if its resolution in favor of one party might afteébe outcome of the suit under governing law.
Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1986). “Factual disputes #na irrelevant
or unnecessary will not be countedlt. at 248. An issue is “genuine” if the evidence is
sufficient for a reasonable jury to return a verdioc the nonmoving partyld. If the evidence
rebutting the motion for summary judgment is onblocable or not significantly probative,
summary judgment should be grantdd. at 249-50;see also Shields v. Twjs389 F.3d 142,
149-50 (5th Cir. 2004).

Under Rule 56(c) of the Federal Rules of Civil ¢&dure, the moving party bears the

initial burden of “informing the district court dhe basis for its motion and identifying those
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portions of [the record] which it believes demoatdrthe absence of a genuine issue for trial.”
Matsushita Elec. Ind. Co. v. Zenith Radio Cor75 U.S. 574, 586 - 87 (1986xdams V.
Travelers Indem. Co. of Connecticdt5 F.3d 156, 163 (5th Cir. 2006). Where the mgvi
party has met its Rule 56(c) burden, the nonmowvam$ét come forward with “specific facts
showing that there is@enuine issue for trial.”"Matsushita 475 U.S. at 586-87 (quoting Fed. R.
Civ. P. 56(e)) (emphasis in originaQelotex Corp. v. Catretd77 U.S. 317 (1986); arddams
465 F.3d at 164. To sustain the burden, the nommg@arty must produce evidence admissible
at trial showing that reasonable minds could difisgarding a genuine issue of material fact.
Anderson 477 U.S. at 250-51; 25Bforris v. Covan World Wide Moving, Ind44 F.3d 377,
380 (5th Cir. 1998). In deciding a summary judghraotion, “[tjhe evidence of the nonmovant
is to be believed, and all justifiable inferences @ be drawn in his favor.Anderson477 U.S.
at 255.

“A district court may dismiss as frivolous the golaint of a prisoner proceeding iFP if it
lacks an arguable basis in law or facGeiger v. Jowers404 F.3d 371, 373 {5Cri. 2005). “A
complaint lacks an arguable basis in law if it @sé&d on an indisputably meritless legal theory,
such as if the complaint alleges the violation dégal interest which clearly does not exist.”
Siglar v. Hightower 112 F.3d 191, 193 {5Cir. 1997). A review for failure to state a claism
governed by the same standard used to review aissigshpursuant to Rule 12(b)(6) of the
Federal Rules of Civil ProcedurSee Newsome v. EEQ801 F.3d 227, 231 {5Cir.) (citing,
Moore v. Carwell 168 F.3d, 234, 236 I(‘S»C:ir. 1999) (citation omitted))ert. denied 537 U.S.
1049 (2002). Under this standard, “[tlhe complamist be liberally construed in favor of the
plaintiff, and all facts pleaded in the complaintish be taken as true.'Collins v. Morgan

Stanley Dean Witte224 F.3d 496, 498 {5Cir. 2000). Nevertheless, “a plaintiff's obligarti to
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provide the ‘grounds’ of his ‘entitle[ment] to refi requires more than labels and conculsions,
and a formulaic recitation of the elements of aseanf action will not do.”Bell Atlantic Corp. v.
Twombly 550 U.S. 544 (2007), 127 S.Ct. 1955, 1964-65 T20quotingPapasan v. Allain478
U.S. 265, 286 (1986)). A complaint must be diseustor failure to state a claim if the plaintiff
fails to plead “enough facts to state a claim teef¢hat is plausible on its face.Twombly 127
S.Ct. at 1974. Of course, “[a] document fil@a seis ‘to be literally construed,’ . . . and fao

se complaint, however inartfully plead, must be heddléss stringent standards than formal
pleadings drafted by lawyers.’Erickson v. Pardus551 U.S. 19 (2007), 127 S.Ct. 2197, 2200
(2007) (quotingestelle v. Gamble429 U.S. 97, 106 (1976)).

V. ANALYSISAND DISCUSSION

Although the plaintiff has asserted claims of dietation based on Title VII (unlawful
relation), age, gender and disability, the plairddes not address or challenge Solutia summary
judgment evidence based on her claim for discritionabased on age, gender and disabtlity.
The plaintiff asserts only that “a genuine issuenaiterial fact [exists] on her claim of unlawful
retaliation under Title VII.” The Court, thereforeoncludes that the plaintiff has abandoned or
concedes the lack of justiciable causes of actwnher claims of age, gender and disability
discrimination.

The plaintiff claims that there is a disputed fissiue as to whether the reasons given for
her termination are a pretext and designed to iagtalhgainst her for exposing the sexual
harassment conduct of her coworkers. In ordeistabéish unlawful retaliation under Title VII
the plaintiff must show that: (a) she engagedrtgrted activity; (b) Solutia took an adverse

employment action against her; and, (c) a casuat@ction exists between the protected activity

! SeeExhibit 26 to Solutia’s motion for summary judgme There the plaintiff sets out her claims in B&arge of
Discrimination and attached statement.].
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and the adverse action takeBee Fortenberry v. Texas Dept. of Human Seryite$ed. Appx.
924, 928 (8 Cir. 2003). Assuming that the plaintiff estabéisheprima faciecase of retaliation,
Solutia may proffer its lawful and legitimate bafs the adverse action takekee McDonnell
Douglas Corp. v. Greed11l U.S. 792 (1973). ThelcDonnell Douglasshifting evidentiary
framework places the burden of production on Saldud demonstrate that its reasons for
terminating the plaintiff were not pretextual omeédfor retaliatory reasondd.; see also Byers v.
Dallas Morning News, Inc209 F.3d 419, 427 YSCir. 2000).

By her admissions, the plaintiff states that i®@Mer coworkers stated that they were
out to “get her.” In this regard, the plaintiff mplained that after she reported the sexual
conduct of her coworkers to her supervisor, theasament began. The plaintiff also reported
that certain of her coworkers would spit tobaccewehn cups and leave it around, and that
certain men would hug certain women in a sexual inayer presence. Yet another would pass
gas in her presence or refuse to adjust the aditoning so that she would be comfortable. The
plaintiff admitted that she did not allow the menhiug or touch her, and no man ever hugged or
touched her without her permission. The plairdlfo admitted that she too used “cuss” words
even after she was instructed to cease using atly lamguage. The plaintiff does not deny
using the words “fuck” and “fucking,” making suialdthreats and raising her voice with the
therapist who performed the functional capacityl@adon. And, the plaintiff does not deny that
other employees have, on occasion, been requirethdergo a functional capacity evaluation
before returning to work after an injury or illness

After a review of the plaintiff's complaint, respge and affidavit the Court has yet to
find any conduct of a retaliatory nature exerciagdinst the plaintiff since 2000, assuming that

it occurred, save the act of terminating her. hiis tegard, the plaintiff has failed to proffer any
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evidence that Solutia’s stated basis for termigatier was contrived. In fact, the plaintiff
admits that she refused to complete day-two offtinetional capacity evaluation and that she
addressed the therapist in an improper manner.

The Court is the opinion that the plaintiff failéal file her claim of sexual harassment
within the 300 days permitted by lanGee29 U.S.C. § 626(d)(2see also Garrett v. Judson
Independent School Dis299 F3d. Appx. 337 [5Cir. 2008) and that she has failed to establish
aprima faciecase of retaliation. Moreover, there is no casoahection between the events of
2000 and Solutia termination of the plaintiff on gust 30, 2002. In fact, there is no evidence
that, at the time of termination, the plaintiff waisgaged in any protected activity. Finally, the
plaintiff has failed to rebut Solutia’s legitimateon-discriminatory reasons for terminating her.
See Burrell v. Dr. Pepper/Seven Up Bottling Grod@2 F.3d 408, 416 t(‘SCir. 2007).

V. CONCLUSION
Based on the foregoing discussion and analyssCthurt Holds that Solutia’s motion for

summary judgment should be and it is Hereby GRANTED

SIGNED at Houston, Texas this 6th day of July,®01 : Af

Kenneth M. Hoyt
United States District Judge
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