Sanchez v. Deputy Davidson et al Doc. 72

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

CHRIS A SANCHEZ,

Plaintiff,

VS. CIVIL ACTION NO. G-10-378

DEPUTY DAVIDSON, et al,

w W W W W W W W

Defendants.

MEMORANDUM AND ORDER

Before the Court is the motion for summary judgmehtiefendant Galveston County
Sheriff's Office deputies Jonathan Davidson, Jaynfpand Galveston County Sheriff Freddie
Poor, filed pursuant to Rule 56 of the Federal Rwé€ Civil Procedure. (Doc. No. 40). The
plaintiff filed a response. (Doc. No. 57). Aftecareful review of the summary judgment motion
and exhibits, the response and the applicable ttaevCourt will grant the motion for summary
judgment for the reasons that follow.

. BACKGROUND

On April 10, 2010, deputy Davidson was patrollinge tSan Leon/Bacliff area of
Galveston County when he observed two approachehghes - a minivan, followed by a pickup
truck. Davidson saw the mini-van swerve off thedramto the shoulder and then violently
swerve back across the road into oncoming trafffter the two vehicles passed him, Davidson
turned his car around and saw the pick-up trucls plas swerving mini-van. Davidson radioed
dispatch to advise them of the traffic stop, ad@dahis emergency lights, and began pursuit of
the mini-van. The mini-van did not stop; therefodgvidson activated his siren and swept the
driver’'s side of the mini-van with his spotlighth@ mini-van again failed to stop and continued

on for approximately 16 more blocks. The mini-vaert turned into a San Leon RV park and

1/10

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/3:2010cv00378/800239/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/3:2010cv00378/800239/72/
http://dockets.justia.com/

stopped near a small trailer. Deputy Bouse was gohrbn the road nearby and followed
Davidson into the RV park. Deputy Young was alspunsuit.

Davidson exited his vehicle and told the drivegiRtiff Sanchez, to get out of his vehicle
and show his hands. The plaintiff refused and Dsoidrepeated the command. When the
plaintiff again refused, Davidson opened the doothe min-van, pointed his weapon at the
plaintiff and ordered him to show his hands and @ét of the vehicle. The plaintiff refused.
Davidson therefore holstered his weapon, grabbegHintiff by the jacket and tried to pull him
out of the mini-van. The plaintiff lunged at Davsisand Davidson fell to the ground, yelling in
pain. Deputy Young immediately intervened and gjled to secure the plaintiff, who was
flailing his arms and legs in an attempt to strikeung. Young wrestled the plaintiff to the
ground while the plaintiff continued to kick, anthged him face-down on the driveway (which
was composed of crushed oyster shells) while deBotyse attended to deputy Davidson, who
was still lying on the ground. With assistance, NMgunandcuffed the plaintiff and placed him in
the patrol car. Soon thereafter, a first respotiden the San Leon Volunteer Fire Department,
Scott Lyons, arrived, followed by the EMS. Lyon&e the plaintiff if he was alright or needed
any help. The plaintiff cursed and then spit at.hiyons therefore backed away and noted that
the plaintiff's face was scraped and dirty fromrgeheld face-down on the driveway. The EMS
evaluated the plaintiff and noted he had scrataresis face, only. Defendants Young and
Davidson state in their affidavits that at no timle either of them strike the plaintiff. The
plaintiff was charged with assault on a public s@tvand resisting arrest.

In his response to the defendants’ motion for surgmellgment, the plaintiff asserts that
the defendants knowingly filed fabricated policpads and affidavits to cover-up their unlawful

and unethical conduct. He also asserts that (1Jichenot resist arrest; (2) excessive force was
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used against him by the defendants; (3) the deféadaolated state law and policies during the
arrest; (4) defendant Davidson kicked the plaimtiffile the plaintiff was on the ground; and (5)
he was refused medical treatment.
. SUMMARY JUDGMENT

In support of their motion for summary judgmeng tlefendants submitted the following
evidence:

A. Exhibit A - Affidavit of John Pruitt (Policies anBrocedures; Dispatch Records
and Offense Reports);

B. Exhibit B - Affidavit of Catherine Holder (jafecords & medical records);
C. Exhibit C - Affidavit of Deputy Jay Young;

D. Exhibit D - Affidavit of Deputy Donna Bouse;

E. Affidavit of Jonathan Davidson;

F. Affidavit of Scott Lyons.

Summary judgment is proper “if the pleadings, déposs, answers to interrogatories
and admissions on file, together with the affidavit any, show that there is no genuine issue as
to any material fact and that the moving partynstied to judgment as a matter of law.” FED.
R. CIV. P. 56(c);Anderson v. Liberty Lobby, Inct77 U.S. 242, 248 (1986). “Factual disputes
that are irrelevant or unnecessary will not be ¢edrild. at 248. “The [movant] bears the initial
burden of identifying those portions of the pleagirand discovery in the record that it believes
demonstrate the absence of a genuine issue ofiaeddtat.” Lynch Props. Inc. v. Potomac Ins.
Co.,140 F.3d 622, 625 (5th Cir. 1998) (citi@glotex v. Catreft477 U.S. 317, 322-325)). Once
the movant caries this initial burden, the burdbifts to the nonmovant to show that summary
judgment is inappropriate. Séeelds v. City of S. Housto822 F.2d 1183, 1187 (5th Cir. 1991).

The nonmovant must go beyond the pleadings angmi®i specific facts proving that a genuine
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issue of material fact existMatsushita Elec. Indus. Co. v. Zenith Radio Co#Y5 U.S. 574,
587 (1986). The nonmovant may not rest on concjuatiegations or denials in its pleadings
that are unsupported by specific facts. FED. R. .0 56(e). “[T]he substantive law will
identify which facts are materighnderson477 U.S. at 248.

In determining whether genuine issues of maternat &xist, “factual controversies are
construed in the light most favorable to the nonamybut only if both parties have introduced
evidence showing that a controversy existgyhich 140 F.3d at 625. “A dispute regarding a
material fact is ‘genuine’ if the evidence wouldrpé a reasonable jury to return a verdict in
favor of the nonmoving partyRoberson v. Alltel Info. Sery873 F.3d 647, 651 (5th Cir. 2004).
Thus, “[t]he appropriate inquiry is ‘whether theidance represents a sufficient disagreement to
require submission to a jury or whether it is se-srded that one party must prevail as a matter
of law.” Septimus v. Univ. of Housto899 F.3d 601, 609 (5th Cir. 2005)(quotiégderson477
U.S. at 251-252). If the moving party pleads in ddaith that it is entitled to absolute or
gualified immunity, “the burden shifts to the pladhto rebut it.” Cousin v. Small325 F.3d 627,
632 (5th Cir. 2003) (internal citations omittedhuB, “[tlhe burden is on a plaintiff to overcome
a defendant’s defense of qualified immunitRtrnes-Toole v. Byrnell F.3d 1270, 1274 (5th
Cir. 1994).

1. ANALYSIS & DISCUSSION

The plaintiff claims that the defendants used esiwesforce in effecting his arrest, and
that he was denied medical attention.

All claims that law enforcement officers have usedessive force in the course of an
arrest should be analyzed under the Fourth Amentiraed a standard of reasonableness.

Graham v. Connqgr490 U.S. 386 (1989). The Fifth Circuit has hdidttto prevail on a § 1983
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excessive force claim, a plaintiff must show: “@f) injury (2) which resulted directly and only
from the use of force that was clearly excessiveh® need and (3) the force used was
objectively unreasonable Williams v. Bramer 180 F.3d 699, 703 (5th Cir. 1999) (internal
citations omitted). Such force must be determinedbé “clearly unreasonableDeville v.
Marcantel 567 F.3d 156, 167 (5th Cir. 2008Ee also Ontiveros v. City of Rosenhé&@4 F.3d
379, 382 (5th Cir. 2009). Determining whether tise of force is reasonable under the Fourth
Amendment “requires careful attention to the faamsl circumstances of each particular case,
including the severity of the crime at issue, wieetthhe suspect poses an immediate threat to the
safety of the officers or others, and whether hactsvely resisting arrest or attempting to evade
arrest by flight."Graham 490 U.S. at 396 (citinflennessee v. Garnet71 U.S. 1, 8-9 (1985)).
Even though the Court must consider the evidendbenight most favorable to plaintiffs, the
reasonableness of the use of force is to be jutfgech the perspective of a reasonable officer
on the scene, rather than the 20/20 vision of ghds Graham 490 U.S. at 396 (citingerry v.
Ohio, 392 U.S. 1, 20-22 (1968)¥ee also Ballard v. Burtomd44 F.3d 391, 402-03 (5th Cir.
2006). The Court must allow for the fact that “peliofficers are often forced to make split
second judgments — in circumstances that are temsertain, and rapidly evolving — about
the amount of force that is necessary in a padicsituation.Graham 490 U.S. at 397. The
officers’ underlying intent or motivation is irrelent. “the question is whether the officers’
actions are objectively reasonable in light of laets and circumstances confronting theid.}
see also Pierce v. Smjthl7 F.3d 866, 871 n.5 (5th Cir. 1997).

In this case, the plaintiff alleges that he wadguubut of his car, thrown on the ground
and repeatedly kicked and punched by deputy Damidstausing facial injuries and other

injuries.” These allegations are not supported h®y record. The facts reveal that the plaintiff
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refused to stop his car when deputy Davidson tuamelis emergency lights and siren. Once the
plaintiff did stop, he twice refused to get outha$ car when deputy Davidson told him to. The
affidavits of deputies Davidson, Young and Bousesat that the plaintiff attempted to strike
deputy Davidson when Davidson grabbed his jackeputbhim out of the car. (Doc. No. 40,
Exhs. C, D, & E). The plaintiff lunged at Davidsand knocked him to the ground in pain.
Deputy Young then grabbed the plaintiff and, despésistance, wrestled him to the ground and
handcuffed him.

The plaintiff’'s medical records do not reveal, has the plaintiff provided any evidence
of, a physical injury beyond scrapes on his fasiltang from the deputies’ attempts to subdue
him when he was face-down on the ground. The pitims also failed to show that he had a
serious medical need or that he suffered delibeéndifference. To successfully plead a claim of
deliberate indifference, a plaintiff must allegetfasufficient to show that defendants “refused to
treat him, ignored his complaints, intentionallgated him incorrectly, or engaged in any similar
conduct that would clearly evince a wanton disrddar any serious medical needdbmino v.
Texas Dep’'t of Criminal Justice239 F.3d 752, 756 (5th Cir. (2001). The affidawft first
responder Lyons reveals that the plaintiff was reffietreatment immediately after being placed
in the patrol car and he refused it. (Doc. No. Bgh. F). The medical records reveal that the
plaintiff was treated for facial injuries and tha$ complaints related generally to his foot, which
was injured prior to the incident made the basith@f suit. The plaintiff not only fails to allege
facts sufficient to satisfy the stringent “delibeerandifference” standard, he has present no
factual evidence that he suffered any injury ab#ler than scrapes to his face that were caused

by his own actions of resisting arrest.
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Qualified immunity protects government officials rfpeming discretionary functions
from liability for civil damages “insofar as theaonduct does not violate clearly established
statutory or constitutional rights of which a reaable person would have knowHarlow v.
Fitzgerald 457 U.S. 800, 815 (1982). For an official to fd@ility, two prongs must be
answered affirmatively: (1) whether the defendantsaduct violated a constitutional right, and
(2) whether the defendant’s conduct was objectiuelseasonable in light of clearly established
law at the time of the violatio®earson v. Callaharb55 U.S. 223 (2009).

Given the evidence before the Court, there is nten@d fact that would support the
plaintiff's claim of excessive force, especiallwgn the circumstances surrounding his arrest.
The plaintiff refused to cooperate with the offger to calm down, and vigorously resisted
arrest even after being wrestled to the ground aRbBgss of whether the officers were accurate
in all of their calculations concerning the thréat the plaintiff posed to others’ safety, “[t]he
reasonableness of a particular use of force mugidged from the perspective of a reasonable
officer on the scene.See Graham490 U.S. at 396. This Court is of the opinion tinat
factfinder could reasonably second-guess the officactions in detaining the plaintiff. The
plaintiff's Fourth Amendment claim of excessivedeffails as a matter of law.

The plaintiff also asserts that the officers lackedbable cause to stop, or arrest him.
This allegation is contradicted by the evidencefic®fs may lawfully stop an individual and
conduct an investigation based on reasonable saspfee Goodson v. City of Corpus Christi
202 F.3d 730, 736 (5th Cir. 2000). The evidencewshthat the plaintiff ignored deputy
Davidson’s emergency lights and siren to pull ofaerat least sixteen blocks. At this point,

probable cause was established.
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The plaintiff's claim that the defendants’ motioar fsummary judgment lacks merit
because he was never charged with reckless drigiralso without merit. The plaintiff was
charged with attack on a public servant and evadimgst; therefore, the matter of reckless
driving is of no moment and does not require comdition.

Finally, the plaintiff has sued Sheriff Freddie Poohis official capacity as Sheriff. The
plaintiff claims that he suffered excessive forpgities that were “caused by a breakdown of
policies, custom or usage of Sheriff Dept. Policgfpbc. No. 1, p. 8). Because a suit against a
government employee in his official capacity isug against the governmental entity, the Court
will analyze the claim as one against the couBge Bennett v. Pippiir4 F.3d 578 (5th Cir.
1996).

As a unit of local government, Galveston Countynzdrbe held liable under 42 U.S.C. §
1983 for the actions of officers or employees dheory ofrespondeat superioMonell v. New
York Dep’t of Social Serv436 U.S. 658, 691 (1978). A municipality such asv€ston County
is only liable under § 1983 for a deprivation ajhts protected by the Constitution or federal
laws that is inflicted pursuant to official polidgl. at 694. Thus, municipal liability under § 1983
requires proof of three elements in addition to uheerlying claim of a violation of rights: “a
policymaker; an official; and a violation of conational rights whose ‘moving force’ is the
policy or custom."Cox v. City of Dallas, Tex430 F.3d 734, 748 (5th Cir. 200%grt. denied
547 U.S. 1130 (2006).

The defendants argue that the plaintiff has not atestrated that he suffered harm
pursuant to an official policy of the Sheriff's @i. “An ‘official policy’ is either a policy
statement, ordinance, regulation, etc., that han lodficially adopted by a policymaker, or a

persistent, widespread practice of officials or &ypes, which although not authorized by
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officially adopted and promulgated policy, is soareoon and well settled as to constitute a
custom that fairly represents the municipality’dipo” Cox 430 F.3d at 748. The defendants
have provided evidence that the Galveston Coungriffs Office had a constitutionally valid
policy governing the use of force. (Doc. No. 40hEA - Use of Force Policy). The plaintiff has
provided no evidence, nor does the record refteet, the plaintiff was injured by an excessive
use of force in violation of that policy, that heffered any injury as a result of the violation of
any official policy, or that he suffered any cohgional violation as a result of the breakdown of
an official policy. The claim against Sheriff Paarhis official capacity is without merit. (All
claims brought against Sheriff Poor in his indiatleapacity were dismissed by order of the
Court on April 22, 2011. (Doc. No. 43)).
V. CONCLUSION

For the reasons stated above, the Court is ofgiheam, having viewed the evidence in a
light most favorable to the plaintiff, that thei®e no actual controversy from which a material
disputed fact issue ariseSee Andersqrd77 U.S. at 247- 48. Accordingly, the defendant’s
motion for summary judgment SRANTED and this case iBISMISSED for failure to state a
claim for which relief can be granted.

All pending motions, if any, ar@ENIED.

It is SOORDERED.

The Clerk shall provide a copy of thisorder by regular mail, facsmile transmission,
or email to: (1) the TDCJ - Office of the General Counsel, P.O. Box 13084, Austin, Texas,
78711, Fax Number (512) 936-2159; (2) the Inmate Trust Fund, P.O. Box 629, Huntsville,

Texas 77342-0629, fax: 936-437-4793; and (3) the District Clerk for the Eastern District of
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Texas, Tyler Division, 211 West Ferguson, Tyler, Texas, 75702, Attention: Manager of the
Three-StrikesList.
SIGNED at Houston, Texas this 29th day of Mard,2

e, LS

Kenneth M. Hoyt
United States District Judge
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