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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

GALVESTON DIVISION 
 
JOHN EDGAR CORBETT,  
  
              Petitioner,  
VS.     CIVIL ACTION NO. G-12-6 
  
RICK THALER,  
  
              Respondent. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§  

 
MEMORANDUM AND ORDER 

 The petitioner, John Edgar Corbett (TDCJ #1257734 ),  seeks habeas corpus relief under 

28 U.S.C. § 2254, challenging a disciplinary case that he received in September 2011, for 

establishing an inappropriate relationship with a prison official.    To supplement the pleadings, 

the Court has obtained the official disciplinary records and all relevant grievances from the State 

Attorney General’s Office via a Martinez report.  See Martinez v. Aaron, 570 F.2d 317 (10th Cir. 

1987).  Having reviewed the pleadings and disciplinary records, this case will be dismissed for 

the reasons stated below.  

 On September 7, 2011, state inmate Corbett was charged with the disciplinary offense of 

establishing an inappropriate relationship with Ad. Spec. Jason Collier, which “jeopardized and 

had the potential to further jeopardize the security of the agency and compromise the 

effectiveness of the employee by sharing personal information with one another and conspiring 

against other staff members.”  (Doc. No. 6, Disciplinary Report & Hearing Record).  At the 

disciplinary hearing conducted on September 13, 2011, Corbett was found guilty of the charge.  

Punishment for the offense included forty-five (45) days loss of commissary and recreation 

privileges, a reduction in time-earning class status from S-2 to L-1, solitary confinement for 13 

days, and sixty (60) days of forfeited good-time credits.  Corbett appealed the findings of the 
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disciplinary committee by filing a Step 1 and Step 2 grievance.  The grievances were denied and 

stated that (1) sufficient evidence was presented at the hearing to justify the charge and verdict; 

and (2) no reason was found to alter the finding in any way.   Corbett now presents his petition 

for federal writ of habeas corpus relief, challenging the disciplinary conviction.  He claims that 

(1) there was insufficient notice of a rule violation; (2) there was no evidence to support elements 

of the charge; and, (3) the punishment was excessive. 

 State prisoners seeking federal court review of a conviction pursuant to 28 U.S.C. §2254 

must assert a violation of a federal constitutional right.  Lawrence v. Lensing, 42 F.3d 255, 258 

(5th Cir. 1994); Gray v. Lynn, 6 F.3d 265, 268 (5th Cir. 1993). In the context of disciplinary 

proceedings, a prisoner’s rights, if any, are governed by the Due Process Clause of the 

Fourteenth Amendment to the United States Constitution.  See Wolf v. McDonnell, 418 U.S. 539, 

557 (1974).  However, prisoners charged with institutional rules violations are entitled to rights 

under the Due Process Clause only when the disciplinary action may result in a sanction that will 

infringe upon a constitutionally protected liberty interest.  See Sandin v. Conner, 515 U.S. 472 

(1995).  Liberty interests emanate from either the Due Process Clause or from state law.  See 

Kentucky Dept. of Corrections v. Thompson, 490 U.S. 454, 460 (1989).  A convicted prisoner 

does not have a constitutional right to conditional release before the expiration of a valid 

sentence.  See Greenholtz v. Inmates of the Neb. Penal & Correctional Complex, 442 U.S. 1, 7 

(1979).  Likewise, the Constitution does not guarantee an inmate good-time credit for 

satisfactory behavior while in prison.  Wolff, 418 U.S. at 537; Madison v. Parker, 104 F.3d 765, 

768 (5th Cir. 1997).  Absent a showing that his disciplinary conviction has implicated a 

constitutionally protected interest, a prisoner’s due process claim depends on the existence of an 

interest created by state law. 
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 The Supreme Court has decided that only those state-created substantive interests that 

“inevitably affect the duration of [a prisoner’s] sentence” may qualify for constitutional 

protection under the Due Process Clause.  Sandin, 515 U.S. at 487; Orellana v. Kyle, 65 F.3d 29, 

31-32 (5th Cir. 1995), cert. denied, 516 U.S. 1059 (1996).  In Texas, it is well established that 

only those inmates who are eligible for mandatory supervision have a constitutional expectancy 

of early release under the Texas mandatory supervision scheme and a protected liberty interest in 

the good-time credits that they have earned.  Malchi v. Thaler, 211 F.3d 953, 956 (5th Cir. 

2000); see also Teague v. Quarterman, 482 F.3d 769 (5th Cir. 2007).  The petitioner’s claims are 

addressed below in connection with the sanctions imposed in order to determine whether the 

punishment implicates the Due Process Clause. 

 A temporary loss of commissary and recreation privileges does not pose atypical or 

significant hardships beyond the ordinary incidents of prison life.  These are merely minimal and 

temporary changes in conditions of confinement and do not, therefore, implicate the protections 

afforded by the Due Process Clause. See Madison, 104 F.3d at 767-68.  A claim regarding 

custodial classification also fails to qualify for federal habeas relief as the subsequent possible 

loss of “the mere opportunity to earn good-time credits” does not constitute a constitutionally 

cognizable liberty interest sufficient to “trigger the protection of the Due Process Clause.”  Luken 

v. Scott, 71 F.3d 192, 193 (1995), cert. denied, 517 U.S. 1196 (1996).  A loss of good-time days, 

however, which may be used to determine a prisoner’s eligibility for early release from prison, 

does constitute a potential challenge to the fact and duration of confinement and is properly 

considered a habeas corpus attack.  See TEX.CODE. CRIM.P.ANN.art. 42.18 §8 (Vernon 1996); 

Cook v. Texas Dept. of Criminal Justice Transitional Planning Dept. 37 F.3d 166, 168 (5th Cir. 

1994).   
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 When a state creates a right  to time-credit for good conduct and recognizes that its 

revocation is an authorized sanction for misconduct, “a prisoner’s interest therein is embraced 

within the Fourteenth Amendment ‘liberty’ concerns so as to entitle him to those minimum 

procedures appropriate under the circumstances and required by the “due process” clause to 

insure that this state-created right is not arbitrarily abrogated.”  Madison, 104 F.3d at 768 (citing 

Wolff, 418 U.S. at 557).  It appears that Corbett is eligible for mandatory supervision and, 

therefore, has a protected liberty interest in his previously earned good-time credits.  See Teague, 

482 F.3d at 775-76.  To this extent, the revocation of those credits must comply with the 

minimum procedural protection required under the circumstances.  See Superintendent, Mass. 

Correctional Institution v. Hill, 472 U.S. 445, 454 (1985); Henson v. United States Bureau of 

Prisons, 213 F.3d 897, 898 (5th Cir. 2000). 

 It is a well-settled principle of law that prison disciplinary proceedings do not form part 

of a criminal prosecution and, therefore, “the full panoply of rights due a defendant in such 

proceedings” does not apply.  Wolff, 418 U.S. at 564-65.  In Wolff, the Supreme Court set out the 

minimum standards for due process in disciplinary cases which result in the loss of good-time 

credits. They include: (1) advanced written notice of the disciplinary charges; (2) an opportunity 

to call witnesses and present documentary evidence when the presentation is not unduly 

hazardous to institutional safety and correctional goals; and, (3) a written statement by the fact 

finder of the evidence relied upon and the reason for the disciplinary action.  Id., at 563-567.    

 The Court has reviewed the written records associated with disciplinary case # 

20120010750, and the disciplinary hearing audiotape submitted by the respondent.  The 

disciplinary hearing records confirm that Corbett was afforded ample notice of the charges 

against him, along with an opportunity to appear and present a defense at the hearing.  He was 
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also provided with a written statement of the evidence relied upon and the reason for the 

disciplinary action.  Accordingly, Corbett fails to demonstrate that he was denied the minimum 

level of procedural due process as dictated by the Supreme Court in Wolff, 418 U.S. at 563-67. 

 Corbett received a disciplinary case for a Level 2, Code 30.2 violation: 
 

Establishing an inappropriate relationship with a staff member, approved 
volunteer, or contract employee: Establishing or continuing any type of personal 
relationship with staff or volunteers that jeopardizes, or has the potential to 
jeopardize the security of the TDCJ or that compromises the effectiveness of the 
staff member, volunteer, or contract employee. 

 
The Offense Report states that Corbett violated Code 30.2 by sharing personal information with 

Ag. Spec. Jason Collier and conspiring against other staff members.  The Offense Report states: 

“Off. Corbett was interviewed by me and he disclosed the [sic] Mr. Collier informed him that he 

was going out sick once other offenders family members and outside resources called the unit to 

demand action be taken on behalf of the agency against Mr. Collier’s supervisor, Ad. Spec. V. 

Pustka, Timothy.  Off Corbett had solicited help from other offenders because he didn’t like Mr. 

Pustka himself because Mr. Pustka had yelled at him.  He described a situation where Mr. Collier 

would tell him when he felt bad how he didn’t like Mr. Pustka either.”  (Doc. No. 6, Offense 

Report). 

 Federal habeas review of the sufficiency of the evidence to support a disciplinary 

conviction is extremely limited.  Due process requires only “some evidence” to support the 

findings made in the disciplinary hearing.  Hill, 472 U.S. at 457; Broussard v. Johnson, 253 F.3d 

874, 876-77 (5th Cir. 2001).  It is well settled that “federal courts cannot retry every prison 

disciplinary dispute; rather, the court may act only where arbitrary or capricious action is 

shown.”  Reeves v. Pettcox, 19 F.3d 1060, 1062 (5th Cir. 1994).  In other words, when reviewing 

a prison disciplinary decision, “the standard to be applied is whether or not the actions of the 
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disciplinary committee were arbitrary and capricious or an abuse of discretion.”  Smith v. 

Rabalais, 659 F.2d 539, 543 (5th Cir. 1981), cert. denied, 455 U.S. 992 (1982); see also, 

Banuelos v. McFarland, 41 F.3d 232, 234 (5th Cir. 1995).  “[T]he requirements of due process 

are satisfied if some evidence supports the decision of the prison disciplinary board to revoke 

good time credits.” Hill, 472 U.S. at 455.  As noted by the Supreme Court, ascertaining whether 

this standard is satisfied does not require examination of the entire record, independent 

assessment of the credibility of witnesses, or weighing of the evidence. Instead, the relevant 

question is whether there is any evidence in the record that could support the conclusion reached 

by the disciplinary board.  In other words, if there are “some facts” or is “any evidence at all” 

that support(s) the action taken by prison officials, the decision must be upheld on federal habeas 

review.  See Banuelos, 41 F.3d at 234; Gibbs v. King, 779 F.2d 1040, 1044 (5th Cir. 1986).  “The 

goal of this standard - variously a ‘modicum of evidence,’ ‘any evidence,’ or ‘some evidence’ - 

is to balance the need to prevent arbitrary deprivation of protected liberty interests with the need 

to acknowledge institutional interests and avoid administrative burdens.”  Hudson v. Johnson, 

242 F.3d 534, 536 (5th Cir. 2001).  Thus, federal habeas corpus courts “do not assess the weight 

of the evidence” when reviewing prison disciplinary proceedings, and need only examine 

whether the guilty finding has the “support of ‘some facts’ or ‘any evidence at all.’” Hudson, 242 

F.3d at 537. 

 Corbett’s finding of guilt was based on the charging officer’s report and testimony and 

Corbett’s written statement.  Although Corbett argues there was insufficient evidence to support 

a finding of guilt because the rule (Code 30.2) is non-specific, the fact that the conviction was 

based on testimony from the charging officer and Corbett’s own statement demonstrates there 

was some evidence to support the conviction.  For purposes of this Court’s narrow sufficiency 
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review, the charging officer’s testimony constitutes “some evidence” in the record supporting the 

disciplinary conviction, and habeas relief is unwarranted. 

 The petition for a writ of habeas corpus is DENIED, and this case is DISMISSED with 

prejudice.   

 Under the AEDPA, a petitioner must obtain a certificate of appealability before he can 

appeal the district court’s decision.  28 U.S.C. § 2253(c)(1).  This court will grant a COA only if 

the petitioner makes a “substantial showing of the denial of a constitutional right.”  28 U.S.C. § 

2253(c)(2).  In order to make a substantial showing, a petitioner must demonstrate that 

“reasonable jurists would find the district court’s assessment of the constitutional claims 

debatable or wrong.”  Slack v. McDaniel, 529 U.S. 473, 484 (2000).  As the Supreme Court 

made clear in its decision in Miller-El v. Cockrell, 537 U.S. 322, 336 (2003), a COA is “a 

jurisdictional prerequisite,” and “until a COA has been issued federal courts of appeals lack 

jurisdiction to rule on the merits of appeals from the habeas petitioners.”  When considering a 

request a COA, “[t]he question is the debatability of the underlying constitutional claim, not the 

resolution of that debate.”  Id. at 325.   Because Corbett has not made the necessary showing, this 

court will not issue a COA. 

 Any and all pending motions are DENIED as moot. 

 It is so ORDERED.  

 SIGNED at Houston, Texas this 9th day of May, 2012. 
 
 

___________________________________ 
Kenneth M. Hoyt 
United States District Judge 


