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United States District Court
Southern District of Texas

ENTERED
IN THE UNITED STATES DISTRICT COURT ~ September 03, 2020
FOR THE SOUTHERN DISTRICT OF TEXAS David J. Bradley, Clerk

GALVESTON DIVISION

No.3:19-cv-00068

BRANDON THROWER ONBEHALF OFHIMSELF AND
ON BEHALF OF ALL OTHERSSIMILARLY SITUATED, PLAINTIFF,

V.

UNIVERSALPEGASUS INT'L INC., AND UNIVERSAL ENSCO, INC., DEFENDANTS

MEMORANDUM OPINION AND ORDER

JEFFREYVINCENT BROWN, UNITED STATESDISTRICT JUDGE.

Before the court is Brandon Thrower’s motion fomdational certification
under the Fair Labor Standards Adtaving considered the parties’ arguments
and the applicable law, and for the reasons dismdi®®low, the court grants the
motion.

l. FACTUAL BACKGROUND

The defendantsUniversal Ensco, Inc. (“UEI”) and its parent compyan
UniversalPegasus International, IftJPI") —operate a pipelinrengineering firm
that provides engineering and field services tpgsk, and power clients across the

United States and internationafy.

1 Dkt. 28.

2 Dkt. 31 at 7. Pagemumber citationso documents that the parties have filed refehtmse
that the court’s electromicasefiling system automatically assigns.
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Thrower worked for UEI as an electrical and instrembation inspector in
Oklahoma andansas from December 10, 2017, through April 11128During
his employment, Thrower claims he was compensatedaodayrate basis,
meaning he received a flat daily rate and was reaotl pvertime for any work he
performed in excess of 40 hours per workwéek.

On February 18, 2019, Thrower sued the defendamtalfeged violations of
the Fair Labor Standards Act (“FLSA"), 29 U.S.Q2®&l,et seq,.on behalf of himself
and similarly situated “inspector8.Thrower claims the defendants misclassify
UEIl's inspectors as exempt from overtime compensationenttEl’'s day-rate
compensation scheme.

Since filing suit, three former UEI inspectors hamedin as plaintiffs: (1)
Chris Guinn, an electrical and instrumentation iecjor stationed in Florida from
September 2017 to June 2018; (2) Travis Hatfieldtility inspector stationed in
Texas from August 2018 to June 2019; and (3) Cody Hentified only as an
“inspector,” stationed in Texas from July 2018 toghst 201%.

On December 23, Thrower moved for conditional dexdtion, requesting
the court conditionally certify the following putia¢ class:

All current and former Inspectors whose offer leststate that they

were paid a day rate in an amount that is less thanveekly salary
amount necessary for the 29 U.S.C. § 213(a)(1) exemgp during at

3 Dkt. 28-15.

4 Dkt. 31 at 7.

5 Dkt. 1.

6 Dkts. 11, 22, 26;see alsoDkt. 28-16 (Guinn’s declaration); Dkt. 2817 (Hatfield’s

declaration); Dkt. 2818 (Hill's declaration).
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least one week in the thregfear period prior to the date the Court
authorizes notice to the present.

In response, the defendants vociferously arguetthey have fully complied
with the FLSA. Specifically, while acknowledgirigat UEI’s offer letter sets forth,
among other thing the employee’s pay for each day of work and thenber of
days per week the employee is expected to work, dbfendants argue this
compensation scheme qualifies as a salary, theegbynpting those employees
from the FLSA's overtime provisionsAccording tothe defendants, UEl'’s offer
letter establishesa “guaranteed salaryyhich the court can determine using a
ratetimesday formula:

First, the [offer] letter provides the amount anmayee will be paid

for each day in which the employee performs anykv&econd, the

letter provides the number of days the employesxjsected to work

each week. To determine the employees’minimum gotged salary,

UEI multiplies the daily amount against the numhrdays the

employee is expected to woPk.

The defendants argue further that certifying a pinéaclass of “all current
and former inspectors” is inappropriate as UEIlI empldgsore than fourteen
different” types of inspectors, each with differgob titlesandresponsibilities?

According to the defendants, each inspector pasitidiffer[s] in reporting

structure, daily duis, and numerous other aspects of-ttagay operationsi?

7 Dkt. 28 at 7.

8 Dkt. 31 at 3.

9 Id. at 4.

10 Dkt. 31 at 26-22.
n Id. at 8.
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Moreover, inspectors who share the same job title may have varying
responsibilities, depending upon “which UEI cli@abperating the project sité?”

In his reply, Thrower highlights thahe defendants do not dispute that each
inspector, irrespective of his or her official jaiitle or responsibilities was
classified as exempt and subject to the samerdég/ pay practicés

For reasons explainadfra, on August 6, 2020, the court heddhearing to
discuss the impact ahe Fifth Circuit’srecentopinion inHewitt v. Helix Energy
Solutions Group, Incon the parties’ respective arguments both for agdirest
conditional certification#® At the conclusion of the hearing, the court regedst
each party file a proposed class definitidimhrower amended his proposed class
definition as follows:

All current and former inspectors employed by Umsad Ensco, Inc.

and [sic] whose offer letter stated that they wpead a daily rate

during at east one week in the threear period prior to the date the
Court authorizes notice to the presént.

12 Id. at 21.
13 Dkt. 33 at 6.
14 956 F.3d 341 (5th Cir. 2020).

15 The defendants take issue with the fact that Threweemendegroposedlass definition
“improperly attempts texpandhis putative collective action beyond the scopefiefmotion for
conditional certification SeeDkt. 56 (emphasis in original). Their argument noisstrues the
court’s instructionIn no way did the court restrict Thrower from amdéng the proposed class to
include a wider range of employees.

16 Dkt. 53 at 2.
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. LEGAL STANDARDS
A. FLSA Obligations
Under the FLSA, “no employer shall employ any o employees . . . for a
workweek longer than forty hours unless such emgdoyeceives compensation for
his employment in excess of the hours above speCHit a rate not less than one
and onehalf times the regular rate at which he is employEdrhe FLSA gives
employees the right to bring an action on bel&lfhemselves, as well as “other
employees similarly situated®Section 216(b) establishes an aptscheme under
which plaintiffs must affirmatively notify the couiof their intention to become
parties to the sui¥®
B. Conditional Certification
District courts have the discretionary power to conditibnaertify
collective actions and order notice to putativesslsmmembers? When considering
whether to certify a lawsuit under the FLSA as #emive action, most courts,
including those in this circtiiuse thed.usardkltwo-stage approack?
The two stages of theusardiapproach are the “notice stage” (sometimes

referred to as the “condition&krtification stage”) and the “decertification sédg

1 29 U.S.C. §207(a)(1).

18 29U.S.C.§ 216(b).

19 McKnight v. D. Hous., In¢.756 F. Supp. 2d 794, 800 (S.D. Tex. 2010) (Rosaht].).
20 Id.

21 Lusardiv. Xerox Corp.118 F.R.D. 351 (D.N.J. 1987).

22 McKnight, 756 F. Supp. 2d at 800 (collecting cases).

5
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At the notice stage, the district court conductdratial inquiry into “whether the
putative class members’ claims are sufficiently kmto merit sending notice of
the action to possible members of the clagss.”

Because of the limited evidence available at theioeo stage, ‘“this
determination is made using a fairly lenient starddeaand typically results in
‘conditional certification’ of a representative sR?4 In fact, courts “appear to
require nothing more than substantial allegatidrest the putative class members
were togeher the victims of a single decision, policy, dap."%>

Still, at the notice stage, the plaintiff bears therden of showing that a
similarly situated group of plaintiffs exis€&8.To do so, the plaintiff must generally
make a minimal showing that: (1) there is a readdmdasis for crediting the
assertion that aggrieved individuals exist; andt{@)se aggrieved individuals are
similarly situated to the plaintiff in relevant peescts given the claims and defenses

asserted?’ With regard to the similarly situated factor, “[sh@ factual support for

23 Acevedo vAllsup’s Convenience Stores, In600 F.3d 516, 519 (5th Cir. 2010) (citation
omitted).

24 Mooney v. Aramco Services Cb4 F.3d 1207, 1214 (5th Cir. 1995)

25 Id. at 1214 n.8 (quotin@perling v. HoffmaniLa Roche, Ing.118 F.R.D. 392, 407
(D.N.J.)).

26 See Green v. Plantation of Louisiana, LLCV. 2:10-0364, 2010 WL 5256354, at *6
(W.D. La. Nov. 24, 2010) (“while the standard atthotice stage’is lenient, it is by no means
automatic” (citations omitted)jeport and recommendation adoptedV. 2:10-0364, 2010 WL
5256348 (W.D. La. Dec. 15, 2010).

27 In the absence of Fifth Circuit guidance on the rayppiate test to use at the notice stage,
courts are split on the appropriate elements toswar. Some courts use three elements,
requiring the plaitiff to show that: (1) there is a reasonable b&sicrediting the assertion that
aggrieved individuals exist; (2) those aggrievediuduals are similarly situated to the plaintiff
in relevant respects given the claims and defeasesrted; and (3hbse individuals want to opt

in to the lawsuitJones v. Cretic Energy Sery&LC, 149 F. Supp. 3d 761, 768 (S.D. Tex. 2015)

6
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the complaint allegations of clasgde policy or practice must be shown to
authorize notice?®

At the end of the day, “[c]ollectivecaions under the FLSA are generally
favored because such allegations reduce litiga¢msts for the individual plaintiffs
and create judicial efficiency by resolving in one pgeding [all] common issues
of law and fact arising from the same allegedactivity.”?°

1. ANALYSIS

The bulk of each parties’ briefing concerns a simeethdrawn Fifth Circuit
opinion: Faludi v. U.S. Shale Solutions, LLCFaludi 17).3% To help frame the
parties’ respective arguments, a brief discussidntlee FLSA's overtime
compensation provisions and, more specifically, wearployees are exempt from
those provisions is helpful.

Under the FLSA, individuals employed in &ona fide executive,

administrative, or professional capacity are conglie exempt from overtime

(Lake, J.) (collecting cases). This court, howevers already joined the growimgimberof courts
in the Southern District thdtave rejected the thredement approach tibusardis conditionat
certification stageSee Freeman v. Progress Residential Prop. Manage€, 3:16-CV-00356,
2018 WL 1609577, at *6 (S.D. Tex. Apr. 3, 2018) {&zh, M.J.).

28 Walker v. Honghua Am., LL@70 F. Supp. 2d 462, 466 (S.D. Tex. 2012) (Ellisan,
(quotingMaynor v. Dow Chem. CoCIV. A. G-07-0504, 2008 WL 2220394, at *6 (S.D. Tex. May
28, 2008) (Rosenthal, J.)3ee, e.g., Severtson v. Phillips Beverage €7 F.R.D. 264, 266 (D.
Minn. 199) (allegations of plaintiff alone insufficientlfelix De Asencio v. Tyson Foods, Int30

F. Supp. 2d 660, 663 (E.D. Pa. 2001) (pleadings foud declarations from putative class
members sufficient).

29 Ryan v. Staff Care, Inc497 F. Supp. 2d 820, 8ZBI.D. Tex. 2007) (quotingloffmann-
La Roche, Inc. v. Sperling93 U.S. 165, 170 (1989)).

30 936 F.3d 215 (5th Cir. 20199pinion withdrawn and supersede@50 F.3d 269, 271 (5th
Cir. 2020).
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compensatior’! To establish an employee’s exempt status, an eneployust
show, by a preponderance of the evidence, thatetn@loyee meets both the
FLSA's “salary basis”test and the appropriate ‘i@gttest for the exemption which
purportedly applies?

Although the defendants do not expressly argue Fh&8A's executive,
administrative, or professionahpacity exemptions apply, based on the
arguments they raise in their briefing regarding "galarybasis test and duties
tests, as well as the cases theiye in support, it is clear the defendants contend
that (at least) the administrative and executivenegtions are in pla$2

29 C.F.R. 8541.600 sets forth the minimum weeklasy an employee must
receive to qualify as an exempt executive, admiraiste, or prdessional

employee. At the time Thrower filed the underlylagisuit 34the minimum weekly

s 29 U.S.C. §213(a)(1).

32 Cowart v. Ingalls Shipbuilding, I, 213 F.3d 261, 262 (5th Cir. 20009ee Meza v.
Intelligent Mexican Mktg., In¢c.720 F.3d 577, 581 (5th Cir. 2013) (“The employeust prove
facts by a preponderance of the evidence that dghewexemption is plainly and unmistakably’
applicable.” (ciations omitted)).

33 SeeDkt. 31 at 16-22. Moreover, buried among their affrmative defessthe defendants
argue “statutory exemptions, exclusions, exception€redits under the FLSA, including but not
limited to the [h]ightlyfclompensatedg]mployee [e]xemption, [a]Jdminisdtive [e]xemption,
the [e]xecutive [e]xemption, and combination exeiptbar Thrower’s and the ogh plaintiffs’
claims.SeeDkt. 21 at 8.

84 Sections 541.100(a)(1) and 541.200(a)(1) were rdgeamended, effective January 1,
2020, to increase the mimum applicable weekly salary from $455 per weel$684 per week.
29 C.F.R. 88541.100(a)(1) (executive exemptiond &41.200(a)(1) (administrative exemption);
see alsoDefining and Delimiting the Exemptions for ExecwgjvAdministrative, Professional,
Outside Sales and Computer Employees, 84 Fed. REXR0, 5123031 (Sept. 27, 2019). The
current regulation differs in no other material waym the version in effect at the time Thrower
filed the underlying lawsuit
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salary was $458%° While the salarybasis test is a bit more nuanced, for purposes
of the court’s opinion, the minimumweeklysalary requirement is the key
takeaway.

In Faludi |, the plaintiff, Jeff Faludi, received $1,000 peayd(or $1,350 if
he worked outside of Houston) consulting for anasild gas services compa#ffy.
The Fifth Circuit, whileacknowledging that a danate compensation is distinct
from asalary under the FLSA, held that if an employeels-date pay was at least
$455, then the employee received a predetermineduamof compensation on a
weekly (or less frequent) basis necessary to satisd salarybasis tes€’ In other
words,Faludi was guaranteed to receive at least $1,000 if he aaifkr even one
hour in a given weekwhich exceeds the regulatory minimum of $485.

Notably, Judge James Havho later authoredlewitt—dissented from the
majority’s opinion, applying a strict reading of 28.F.R. § 541.602(a), which
provides in relevant part:

An employee will be considered to be paid on aasplbasis’ within

the meaning of this part if the employee reguladgeives each pay

periodon a weekly, or less frequent basayredetermined amount

constituting all or part of the employee’s competiwa which

amount is not subject to reduction because of veima in the quality
or quantity of the work performe#.

85 29 C.F.R. 88 541.100(a)(1) (execotdi exemption) and 541.200(a)(1) (administrative
exemption).

36 Faludil, 936 F.3d at 217.

87 Id. at 219-20.
38 Id. at 219
39 Id.at 222 (emphasis included) (citing 29 C.F.R. § 682(a))

9
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In Judge Ho’'s mind, because Faludi's pay dependedh@ number of days he
worked in a given week, he could not, as a matféaw, receive a “predetermined
amount”on a weekly basfs.

In February 2020, the Fifth Circuit withdrealudil and decided the case
on entirely newgrounds(Faludi Il).41Both partiedn this case supplemented their
conditionatcertificationbriefingto addres$aludi Il. Not surprisinglyboth sides
argueFaludi Il does not undermine their respective positi6éh$he defendants,
applying the same reasoning as the majorityafudi I, contend UEI’'s inspectors’
“‘guaranteed” weekly salary can be determin®dmultiplying the employee’s daily
rate of pay by the numbers of “work days per weeldth of which are expressly
stated in UEI’s offer lettef3 Using Thrower’s offer letter as an example, applying
the ratetimesday formula,according to the defendants, Thrower’s “guaranteed”
weekly salary is $2,225 ($445 dagte x 5 “work days per week3well above the
FLSAs minimum salary requirement for exemption rfro overtime
compensatiorf4

Thrower, on the other hand, argues his -date pay ($445) is below the

FLSAs minimumweekly-salary requirement for exemption from overtime

40 Id.

41 Faludi v. U.S. Shale Sols., L.L,®50 F.3d 269273-75 (5th Cir. 2020) (Faludi 11")
(“Although we think U.S. Shale’s arguments are waken as to why Faludi fits within the highly
compensated employee exemption to the FLSA, we m@tdeach that issue given that Faludi is
an independent contractooncovered by the FLSA's requirements.”).

42 SeeDkts. 34 and 42.
43 Dkt. 31 at 1313;see, e.g.Dkt. 28-5 at 1; Dkt. 286 at 1; Dkt. 287 at 1.
44 SeeDkt. 28-5.

10
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compensation ($455) and, therefore, the reasomraludi I—that if he worked
“for even one hour in a given week& was guaranteed an amount that exceeds the
regulatory minimum of $455does not apply®

Two months after withdrawingaludi I, the Fifth Circuit issueddewitt, in
which it unambiguously held that “an employee wh@aid a daily rate is not paid
on a Salary basis’ under 29 C.F.R. § 541.602(®)Hewitt’s dayrate pay was
between $900%$1,30047 But his compensation depended on the number of days
he worked in a given week (past tense), meaningveekly salary fluctuated from
week to week® Strictly interpreting 29 C.F.R. 8 541.602(a), th#tlF Circuit
reasoned as follows:

Broadly speaking, [29 C.F.R.] § 541.602(¢ajjuires that an employee

receive for each pay period a “predetermined ambcadtulated on a

“weekly, or less frequent” pay period. To put iaplly: The salary

basis test requires that an employee know the amafris pay

compensation for each weekly (or less frequent) pasiod during

which he worksbeforehe works49

Because Hewitt “knew his pay onaéfter he worked through the pay period,” the

court held “he didnot receive a predetermined amount’ ‘on a weekly, esd

45 Dkt. 28 at 14-15.
46 SeeHewitt, 956 F.3d at 342.

47 Hewitt v. Helix Energy Sol&rp., Inc, 4:17CV-2545, 2018 WL 6725267, at *1 (S.D. Tex.
Dec. 21, 2018) (Hoyt, J.).

48 Hewitt, 956 F.3d at 344
49 Id. at 343 (emphasis in original).

11
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frequent basis~rather,he received an amount contingent on the numberg$d
he worked each week?”

In the case at bar, the defendants attempt torjsish UEI's pay practice
from that at issue iHewitt, citing a footnote inthat opinion: “If Hewitt and [his
employer] agreed beforehand on the length of eaitbhhthere could be an
argument that Hewitt's salary was predeterminéd The defendants argue UEI
pays apredeterminedalarybecause th&El offer letter provides: “Compensation
for this position wil be at a weekly predetermined amount which equtadsdaily
rate listed above multiplied by the number of dayshe work week while you are
at the work site and available to wor¥.”

The defendants are trying to fit a square pegiownd hole. As irHew tt,
it is impossible for UEI's employees to determirheir weekly salary untiafter
they havewvorked through the pay perieemeaning, by definition, the salary is not
predetermined®3 Any doubt is put to rest by reading the very neaghtence in
UEI's offer letter: “The number of days per week listeaoge is theanticipated
number of work days for a typical work weskdis subject to chang¥* Thus,

contrary tothe defendants’ protestations otherwise, determiningthler each

50 Id. at 343-44 (emphasis in original).

51 Dkt. 56 at 23 (citingHew tt, 956 F.3d at 344 n.3 (becaudewitt’s employer did not raise
the argument before the district court, the FifilcGit did not consider the argument on appeal)).

52 Dkt. 31 at 17.

53 See Hewitt956 F.3d at 344'[Hewitt] had to take the number of days he workgdast
tense) and muibly by the operative daily rate to determine howeh he earned. So Hewitt knew
his pay onlyafter he worked through the pay periogdégmphasis in origina))

54 See, e.gDkt. 28-7 at 2 (emphasis added).

12



Case 3:19-cv-00068 Document 59 Filed on 09/03/20 in TXSD Page 13 of 30

opt-in plaintiff is exempt from the FLSA's overtimeompensation requirements
will not “require a casdy-case investigation of the actual application ofelth
[d]efendants’ pay policies . .5%

A. Lusardi's Two-Stage Approach

1. Whether Other Aggrieved Individuals Exist

Next, the court considers whether there is a reabtenbasis for crediting

Thrower’s assertion that other aggrieved individueXist>¢ In addition to his own
declaration3’ Thrower has included declarations from the threeioplaintiffs—
which are practically identical, save for the dealats’name, dates of employment,
and the state(s) in which he was employsdho testify they: (1) wre employed by
the defendants as “inspectors”; (2) were compertsate a dayate basis; (3)
regularly worked more than 40 hours in a given weekk; and (4) were not paid
overtime?8 Additionally, each declarant, including Thrower stiéies he knows
other inspectors who regularly worked over 40 hoursweek who did not receive
overtime pay because UEI misclassified them as gteéhOn this record, the
court finds Thrower has established a reasonable basscrediting his assertion

that other aggriead individuals exist.

55 Dkt. 31 at 18.

56 McKnight, 756 F. Supp. 2dt 801

57 Dkt. 20-15 (Thrower)

58 Dkt. 20-16 (Guinn); Dkt. 26-17 (Hatfield); Dkt. 26-18 (Hill).
59 SeeDkt. 20-15; Dkt. 26-16; Dkt. 20-17; Dkt. 20-18.

13
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2. Whether the Aggrieved Individuals Are Similarly Situated to
Thrower

The parties’ war is primarily waged on this finaloht—whether the
aggrieved “inspectors” are similarly situated tordter in relevant respects given
theclaims and defenses assertéd.

Thrower and the proposed putative class membersestiee same title of
“inspector.” But the defendants have demonstrated UWidintains“more than

fourteen” different positions that use this term: assistant chief inspectirief

60 See Minyard v. Double D Tong, In@37 F. Supp. 3d 480, 490 (W.D. Tex. 2017) (“Asda
that encompsses a wide range of job positions may be conddligncertified as long as the
differences between class members are not materibk allegations of the case.” (citiBghnken
v. Luminant Min. Co., LLE97 F. Supp. 2d 511, 522 (N.D. Tex. 2014)).

61 Assistant Chief Inspector responsible for assisting the Chief Inspectorhwihe
management and direction of the inspection team.

Chief Inspector: responsible for the datp-day implementation of qualitgontrol
inspection throughout the construction sptpaesponsible for the supervision of the
inspection team.

Certified Welding Inspector: responsible for overseeing all welding and non
destructive examination (“NDE”) activities on thegpect and ensuring that all welding
and NDE activities, and all documentation relatimgsame, are in compliance with all
project, regulatory, and applicable code/standaguirements; certified in one or more
of the following: AWSCWI, AWS-SCWI, or CPWI.

Coating Inspector. responsible for ensuring that all fietaing applications,
including painting of abovground facilities, are performed according to pcbjeoating
specifications.

Compliance Quality Inspector. responsible for performing quality inspectionsdan
verifications for gas pipeline construction and l@&ctivities.

Electrical and Instrumentation Inspector: inspects the electrical and
instrumentation activities on the project, ensurihgt all documentation relating to the
same comply with project, regulatory, and applieatdde/ standard requirements.

Environmental Inspector: responsible for overseeing the installation of
environmentaimitigation measures, including straw bale filtesidt, fence erosion control
fabric, geotextile fabric, gravel filters, waterdsaand trench plugs.

Fabrication Welding Inspector: responsible for overseeing all pipefitting andadaieg
activities associated with the fabrication of platations and other fabricated assemblies

14
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inspector, certified welding inspector, coating pestor, compliance quality
inspector, electronical and instrumentation inspecenvironmental inspector,
fabrication welding inspector, materials inspectorechanical inspector, NACE
coating inpector, nondestructive examination inspector, safety inspectenior

welding inspector, utility inspector, vendor millngpector, and welding

inspectoro?

such as value settings and launcher/receiver feeali Also oversees the setting and
plumbingofthe completed fabricated assemblies.

Material Inspector: responsible for facilitating the timely receipt &l materials and
enforcing material quality control.

Mechanical Inspector. responsible for inspecting the mechanical adggiton the
project, ensuring that all documentation relatinpgthe same comply with project,
regulatory, and applicable code/standard requiresien

NACE Coating Inspector:. NACE Coating Inspector Program certified; respibresfor
guality control in the observation and reportingtbé technical aspects of the coating
project and its conformance/ deviation from the pobjspecification.

NDE Inspector: responsible for reviewing reports by the NDE a@attor and for
auditing welds to confirm acceptability; oversedse ffield implementation of the
company’s nordestructive testing program and confirming compdi@amvith the program
and applicable regulatory and code/standard requérgs.

Safety Inspector oversees all activities of field personnel; deysd and implements
plan for employee safety and ensures that safetlyteaalth concerns are given primary
consideration.

Senior Welding Inspector. responsible for overseeing all welding and NDE\aties
on the project, ensuring that all welding and ND@&idties, and alldocumentation
relating to same, comply with project, regulatorgnd applicable code/standard
requirements.

Utility Inspector: ensures that all pipelineonstruction activities adhere to client,
company, and contract specifications and codes.

Vendor Mill Inspector: responsible for inspecting multiple areas inchglpipe, mill,
bench, coating, and loading out material.

Welding Inspector: responsible for welding and NDE activities on fireject, ensuring
that all welding and NDE activities, and all documba&tion relating to same, comply with
project, regulatory, and applicable code/standa&glirements.

62 Dkt. 31 at 810, 16-18.

15
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The defendants forcefully argue that each inspeptusition has different
responsibilities, whichmilitates strongly against finding such employee® a
similarly situated for conditional certification pposes’® Moreover, the
defendants contenthspectors who share the same job title may havgivg
responsibilities, depending upon “which UEI clieabperating the project sité¥

Generally, courts require that members of an FL&&< have similar job
titles and responsibilitie® But “similarly situated” does not mean identically
situated®® Rather,to satisfyLusardi's similarly situated requirement, a plaintiff
must show that potential class members are “sintyilartuated . . in relevant
respects given the claims and defenses asséffeslo, while the defendants are
correct that courts have fouriemployees with tle same job title are not ‘similarly
situated’ for the purposes of an ‘ept’ FLSA class if their dayto-day duties vary
substantially’é8 potential class members’ job titles or respondiigé are not the
endall-be-all.

The purpose of requiringlass members to have similar job positions is to

ensure judicial efficiency byavoiding the need for individualized inquiries into

63 Id. at 10, 16-18.
64 Id. at 21.

65 See, e.g., Pacheco v. Alde&m. 5:14-CV-121-DAE, 2015 WL 1509570, at *6 (W.D. Tex.
Mar.31, 2015) (holding that for class members tosbrilarly situated they must be subject to
common pay provisionandhave similar job requirements).

66 Green 2010 WL 5256354, at *4
67 Walker, 870 F. Supp. 2d at 466 (emphasis added) (citationsted).

68 Dkt. 31 at 15 (citingAguirre v. SBC Communications, In€IV.A.H 05 3198, 2007 WL
772756, at *12 (S.D. Tex. Mar. 12, 2007) (Rosentha)).
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whether a defendatst policy violates the FLSA as to some employees ot
others”% With this in mind, courts generallfocus on the similarity of the
potential class members’ job positionise(, titles and responsibilities), because
“the nature of the work performed by each plainwifl determine (a) whether an
FLSA violation occurred and (b) whether a relev&hSA exanption applies.™
But, if the alleged FLSA violations do not turn on the mnratwf the work
performed—meaning the differences in job titles or respongibs are not
relevant to the claims and defenses assertmairts can, and daonditionally
certify classes that encompass a wide range of job titielsrasponsibilities?
Here, the inspectors’ dissimilar job titles and pessibilities do not
precludeconditional certification Thrower alleges thaall UEI's inspectors were

subject to the same payaguticeswhich, if proven, is gyer seviolation of the

69 Pacheco 2015 WL 1509570, at *7 (citingolentno v. C & J Spe®kent Services Inc716
F. Supp. 2d 642, 647 (S.D. Tex. 2010) (Jack, JT]k'ere must be a showing of some . . . nexus
that binds the claims so that hearing the casesthay promotes judicial efficiency.”)).

70 Wade v. Furmanite Am.nt, 3:172CV-00169, 2018 WL 2088011, at *3 (S.D. Tex. May 4,
2018) (Edison, M.J.) (quotingamez v. BHP Billiton Petroleum (Americas), |n&15CV-330-
RP, 2015 WL 7075971, at *3 (W.D. Tex. Oct. 5, 2015)

n Tamez 2015 WL 7075971, at *4 (“A class thaheompasses a wide range of job positions
may be conditionally certified as long as the diffieces between class members are not material
to the allegations in the case.” (collecting cayesge Kibodeaux v. Wood Group Prpd:16-CV-
3277, 2017 WL1956738, at *2 (S.D. Tex. May 11, 20XBllison, J.) (‘[Allthough potential class
members may have had different areas of expeitise,plaintiffs] claims do not appear to arise
from circumstances purely personal to [them]. Besmapotential class membs were paid in the
same manner, and because their job duties werdiffetent in ways that are legally relevant to
their FLSA claim, the Court finds that the potehtitass members are similarly situated for
purposes of conditional certification.” @onotecitationsomitted)).
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FLSA—i.e., the differences between class membgerarticular job titles and
responsibilitiesare not material to the allegations in the cé&se

As in Wade v. Furmanite America, Incthe court finds Judge Robert
Pitman’s decision inTamez v. BHP Billton Petroleum (Americas), IAc.
particularly instructive. InTamez the plaintiff asked the court to conditionally
certify a proposed class consisting of “all BHPIiBin employees wh were paid a
day rate, regardless of the nature of their resmiitges.”’4 This broad definition
included employees with at least eight differerit jdles and job responsibilitie’s.
Like the defendants in the case at bar, BHP Bitliergued the pmosed “class
members . . . [were] not similarly situated” becausf the stark differences
between the proposed class members’job titlesr@sgdonsibilities’s

Rejecting BHP Billiton’s argument, theamezcourt found: (1) Tamez's day
rate allegation amaued to gper seFLSA violation that did not depend on the job
title or responsibilities of each particular plaifitand (2) BHP Billiton had failed
to demonstrate why any differences in job titleslaesponsibilities among class
members wergelevant given the dagate allegatior’” Based on these findings,

theTamezcourt conditionally certified the class, explaining

72 See Murillo v. Berry Bros Gen. Contractors In@:18-CV-1434, 2019 WL 4640010, at *4
(W.D. La. Sept. 23, 2019).

73 Tamez2015 WL 7075971.

4 Id. at *2.
75 Id.

76 Id.

77 Id. at *3—-4.
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The class definition proposed by Plaintiffs is admdly broad. But,

the Court nonetheless finds that dissimilar jesponsibilities among

the class have not been shown to be relevant tdPtamtiffs’ FLSA

allegations and, thus, are not a barrier to cond#laertification?’8

Here, & was the case ilamezandWade the alleged FLSA violations do
not depend oneach particular plaintifs job title or responsibilitiesRather,
Thrower alleges UEl's inspectors were paid a fisgalount per day, irrespective of
whether they performed woiik excess of 40 hours in a given workwe@kf true,
then the defendants violated the FLSA with regar@very norexemptinspector
who was not paid overtime at the legalgquired rate? In other words, any
differences in job titles or responsibilities beemepotential class members are
immateial to the allegations in the case. Because Throakeges that the
compensation schem in andofitself, a violation ofthe FLSA, no further factual
inquiry into the job duties of eaghotential class membes required, as “liability

can be deternmmied collectively without limiting the class to a esgfic job

position.!

8 Id. at *4.
9 Dkt. 31 at 7.

80 See Hewitt956 F.3d at 34344 (finding employee who was paid a daily rate excegdi
the FLSA's minimumweeklysalary requirement for exemption from overtime campation was
not paid on a “salary basi$dr purposes of the FLSA's overtir@mpensation provisionssee,
e.g.,Minyard 237 F. Supp. 3d at 490 (holdingthe purportedidislarities between the proposed
class members were “irrelevant because a commoansehor policy allegedly affected all no
exempt . ..employees”song v. JFE Franchising Inc4:17-CV-1775, 2018 WL 3993548, at %4

5 (S.D. Tex. Aug. 20, 2018) (Polermo, M.J.) (comahially certifying class, in part, because the
defendant “failed to show why any differences ire tjob titlesand responsibilities would be
relevant to [the plaintiffs] allegations”).

81 Tamez 2015 WL 7075971, at *Jccord Wade2018 WL 2088011, at *4
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Accordingly, conditional certification is appropte The court now turns to

the scope of the putative class.
B. Class Definition

Thrower asks the court to certify a clasmsisting of:

All current and former inspectors employed by Umsad Ensco, Inc.

and [sic] whose offer letter stated that they wpead a daily rate

during at least one week in the threear period prior to the date the

Court authorizes notice to the presént.

“There is no question that the FLSA supports sublnaad class definition if
the pay practice complained ofis compamige.”83 Still, to justify such conditional
certification, Thrower must show a compawide policy or plan under whicthe
proposed class members were subjected to the sa®& \Rolation(s).

Thrower has submitted declarations of four form#El inspectorswho
worked for UEI in fouB4 different states, each of whotestify the defendants
“‘employ inspectors throughout the United Statesluding Kansas, Florida,

Oklahoma, and Texas,” and that they are “persorallgre that other inspectors

were also paid on a dayfate basis . .."85

82 Dkt. 53 at +2.

83 Sanchez v. Schlumberger Tech. Cothl7CV-102, 2018 WL 2335333, at *9 (S.D. Tex.
Jan 24, 2018) (Ramos, J.) (citingueda v. Tecon Services, INCIV.A. H-10-4937, 2011 WL
2566072, at *4 (S.D. Tex. June 28, 2011) (Rosenthalandvargas v. Richardson Trident Co.
CIV.A. H-09-1674, 2010 WL 730155, at *10 (S.D. Tex. Feb. 221@QHarmon, J.)).

84 Thrower repeatedly claims he was employed in Ola®,well. See, e.g.Pkt. 57 at 4.
However, there is no evidence in the record to supthis claim.SeeDkt. 28-15 at 1 (Thrower’s
declaration, in which he testifies that he workedWEI “in Kansas and Oklahoma”).

85 Dkt. 28-15; Dkt. 28-16; Dkt. 28-17, Dkt. 28-18.
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While Thrower’s evidence in favor of certifying a natioi class is a bit
feeble the defendants admit “UEI employs inspectors oratide™% and do not
contest Thrower’s allegation that the dieate pay practice applies uniformly to all
UEl's inspector position8’ Instead, the defendants continue to artuat UEI’'s
compensatio scheme constitutes a “guaranteed” salary andclttnly the
inspectors’dissimilar job titles and responsilag 88

Since geographic commonality is not a “similarlyusited” requiremen¥?
the court sees no reason to restrict theative class to those states in which
Thrower and the opin plaintiffs workedfor UEI, especiallywhenthedefendants
do not dispute that UEI pays its inspecteigespective of the state in which they
are employd—on a dayrate basis. On this record, the court findsdwer has met
the notice stagetenient standard of proof and established a coller&élasis of a
single, nationwide policy opracticeof misclassifying UEI’s inspectors as exempt
from overtime compensatiotf. Accordingly, the court conditionally certifiedhe
following class:

All current and former inspectors employed by Umsed Ensco, Inc.,
for at least one week during the thrgear period before this order,

86 Dkt. 21 at 3.

87 SeeDkt. 31 at 18-20; Dkt. 56 at 5.

88 Seeidat 20-22; Dkt. 56 at 24; Dkt. 33 at 5-6.

89 Vargas 2010 WL 730155, at *Gcollecting cases).

90 See Burch v. Qwest Communs. Intl, In®00 F. Supp. 2d 1181, 1190 (D. Minn. 2007)
(“Plaintiffs have established a colorable basisttthaey are victims of a single, nationwide policy
by [the defendant] to illegally withhold oventie pay. At this initial stage, conditional certéiton

of a nationwide class is appropriate.”).
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September 3, 201Zhrough September 3, 2020yhose offer letter
states that they were paid aily rate??

C. Notice to Potential Class Members

1. The Defendants’ Objections to Thrower’s Proposed M#&ods of
Notice

Federal judges have the power to authorize theisgnaf notice to potential
FLSAclass members to inform them of the action smgdive them the opportunity
to participate by opting if2 “Notice is particularly important for FLSA colleciv
actions as potential plaintiffs’ statutes of lintins continue to run unless and
until a plaintiff ‘gives his consent in writing tlecome a party and such consent is
filed in the court in which such action is broudh® It is well-settled that courts
have wide discretion in deciding theotice’s contentand how notice is
distributed?4

The defendants lodge several objections to Thravprbposed notice to
potential class membef8 (1) the proposed notice fails to instruct potentipt-in
class members that they may seek counsel of hiseorown choice; (2)-enail

notice should not be allowed or, alternatively,yohé permitted when notecvia

o1 Although the defendantargument in favor of limiting the class is unpersiva, the court
has slightly modified Throwes proposed class definition folacity purposes.

92 See HoffmaniLa Roche Ing.493 U.S. at 16970.

93 Gronefeld v. Integrated Prod. Services, |£16-CV-55, 2016 WL 8673851, at *5 (W.D.
Tex. Apr. 26, 2016jciting 29 U.S.C. § 216(b)).

94 See Jackson v. Superior Healthplan, [ri&15CV-3125L, 2016 WL 7971332, at *6 (N.D.
Tex. Nov. 7, 2016]“Because conditional certification is proper inglaction, judicial approval of
the form, content, and delivery method for a cdile action notice is appropriate(titing
HoffmannLa Rochdnc., 493 U.S. at 17})

95 SeeDkt. 28-20 (Thrower’s proposed notice).
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first-class mail is returned as undeliverable; and (&)-teessage notice should
not be alloweP$

I The Notice Should Advise Putative Class Members of Thei
Right to Choose Their Own Counsel

The court agrees with the defendants and finds thatproposed notice
must advise putative class members of their rightetain separate counsel and
pursue their rights independently from the class.

ii. E-mail and Text-Message Notice

The defendants argue Thrower “has alleged no fadteh would show
[first-class] mail to be a deficient form of notice foridltase.?® First, that is not
true—Thrower has produced evidence that notice by nmaihsufficient for the
potential class membef8 But, more importantly, firstclass maillike payphones
and dal-up internet,is quickly fading into obscurity’9% Courts in this district,

including this court, regularly allow notice by omail and emaill®*becausée-

96 Dkt. 31 at 22-25.

o7 E.g., Snively v. Peak Pressure Control, L11Z4 F. Supp. 3d 953, 962 (W.D. Tex. 2016)
(requiring the plaintiffs to submit a revised praeal notice including language advising putative
class members of their right to seek separate eprimtion by an attorney of their choosing).

o8 Dkt. 31 at 23.

99 Dkt. 28—15 at 2 (testifyindJEl inspecbrs will likely not receive noticéd sent totheir home
address because they “routinely travel away frormbdor extended periods of time to perform
their work™).

100 See Wadeg2018 WL 2088011, at *f‘Over the years, Americans have experimented with
various means to deliver messages and notices, inadutlie Pony Express, telegrams, and
faxes—all now (or soon to be) considered relics of a hgera. Truth be told, firstlass mail is
probably heading towards the same fate.” (footrodtztion omitted)).

101 See Wade2018 WL 2088011, at *{citingHernandez v. Robert Dering Constr., L1191
F. Supp. 3d 675, 684 (S.D. Tex. 2016) (Hanks,dryléring defendants to produce its employees’
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mail is not the wave of the futurermaail is the wave of the last decade and a
half.”102

So,the true question before the court is whether toygenotice to potential
plaintiffs via text message in addition teneail and mail

Courts across the country are split as to whethearlaantiff should be
permitted to send notice to potential class mensbin FLSA actions by text
message in addition to other, more traditionaljeeomethods?3Courts that have
allowed notice via text message have typically tedli such notice “to cases where
there is evidence that text messaging is a formoaimunication previously used
by the employer to communicate with its employees,where there is high
turnover in employeesi®4

Recently in Dickensheets v. Arc Marine, LL.Qudge Edisoriound “such
tests to be unnecessarily restrictive,” reasonimgdalient questiowhen it comes
to themethodof FLSA noticeis whether “potential plaintiffs are more likely to

receive notice of the lawsuit if the plaintiffs gpermitted to deliver notice via text

known email addresses) antbnes 149 F. Supp. 3d at 777 (ordering productiopatiential class
membershomeand email addresssfor the purpose ofdfcilitating notice)).

102 Rodriguez v. Stage 3 Separation, LLUgo. 5:14CV-603-RP, 2015 U.S. Dist. LEXIS
188200, at *6 n.1 (W.D. Tex. 2015juotation cleaned up).

103 See, e.gCaley DeGrooteCan You Hear Me Now? The Reasonableness of Semdttige
Through Text Messages and Its Potential Impact mpdverished Communitie83 WASH. &
LEEJ.CIVIL RTS. & Soc. JusT. 279, 29798 (2016) (discussing the split amongst federalritis
courts in allowing notice via text message) (cdlleg cases).

104 Wingo v. Martin Transp., Inc2:18CV-00141JRG, 2018 WL 6334312, at *10 (E.D. Tex.
Dec. 5, 2018) (internal quotation marks and citasi@mitted).
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message in addition to-rail and mail?®5 In answering that question, Judge
Edison held that “providing notice via text messagaddition to other traditional
notice methods will almost always be more approferia modern societyl?6

The cout agreesWhile email is engrained in the fabric of our world’s
communication structure, there is no denying thiatdas become saturateohd
unwieldy. The cheery days of “Youve got mail!” are longrgm Now, our virtual
mailboxes are inundated with hdredsor thousandsf messages. When it comes
to our personalk-mail accounts, we have conditioned ourselves to tune the
messages out, assuming they are unwanted advemistsm sociainedia
notifications,unwelcome chain maila fake Nigerian prince seeking to transfer
large sums of money out of the countpyishing scarg, etc The list goes on.

Theflood of information can create an overwhelmingliieg@. So much so,
that it is not uncommon for people to create a mewail account every couple of
years, just to wipe the slate clean and rid thenesebf the dread associated with
sifting through hundeds of emails, searching for the few that actually contain
important information. This is why-mails have the infelicitous tendency of
slipping through the cracks, especially whietks have multiplee-mail accounts

(e.g.,work, personal, schooWith whichthey muststay current.

105 Dickensheets v. Arc Marine, LL.@40 F. Supp. 3d 670, 6712 (S.D. Tex. 2020{(Edison,
M.J.) (quotatbn cleaned up).

106 Id.at 672
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Unlike email, text messages, at the very least, have eydoh them before
being opened or ignored. And while onesmail account is quickly becoming
inseparable from their cell phon¢hat is to say, most people own a stpdone
on which they receive text messagesd e-mailsl’®—a short vacation or busy
workweek can result in literally hundreds of unreanhails. The same cannot be
said about text messages; people keep up with tiMagbe it is because texting is
not as associated with workelated activities. Or maybe it is because textisng
quickly becoming (if it has notalready becomé our primary method of
communicating with friends and family. Whatever tteason, there is no denying
that potential plaintiffs are more likely to receimotice of the collective actiaha
court allows textmessage notice, in addition teneail and mail©8

In this case, textnessage notice is particuladgefulin helping to facilitate
actual notice othe pending lawsuit, as the class involves pipeline kess who
routinely travel for work and are away frotheir home for extended periods of

time.199 As Thrower explains in his declaration, due to the noncagiture of their

107 As of February 2019, over 80% of Americans own astphone PEW RESEARCHCENTER,
Demographics of Mobile Device Ownership and Adopiiothe United State®019) (available
at https://www.pewresearch.org/internet/ fesfieet/ mobile). That number jumps to 92
96% when you restrict the demographic to agesABB See id.

108 SeeDickensheets440 F. Supp. 3d at 672.

109 Dkt. 28—15 at 2 (testifying inspectors will likely not rege notice to their home address
because they “routinely travel away from home fatemded periods of time to perform their
work™); see generally Bhumithanarn v. 22 Noodle Mkt. Corpt-CV-2625 RIS, 2015 WL
4240985, at *5 (S.D.N.Y. July 13, 201&ranting use of notice by text message “given ligh
turnover characteristic of the restaurant industry”
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job, inspectors “will likely not receive the [n]ag or not receive the [n]otice with
enough time to make a decision whether to joindhge.10

Accordingly, in light of the overarchingoal of providing potential class
members the opportunity to join the case, the clads that providing notice via
text message serves to further the FLSA's rem quli@ap oselll

To alleviate any concern about a misleading or mptete text message,&h
text message sent to potential class members nnchide a copy of the class
notice that the court ultimately approves for distrtion. As for the content of the
text message, the court orders the partesonfer and attempt to reach an
agreement by the deadline set below.

2. Notice Period

Thrower’s motion for conditional certification doest include a proposed
notice period. “Although opin periods commonly range from as little as 30 $0 a
many as 120 days, most courts appear to defaudtriotice period of 60 days,
unless potential plaintiffs are difficult to contamecause of their locations or other
extenuating factors warrant additional tim&2'Given the numerous methods of
notice the court has approved, the court finds thak0-day ndice period is

reasonable.

110 1d.

m See Dickensheet440 F. Supp. 3d at 67Rejeune v. Cobra Acquisitions, L|.8o. SA19-
CV-00286JKP, 2020 U.S. Dist. LEXIS 146714, at *3 (W.D. Te2020) (collecting cases
permitting notice via text message);

12 McCloud v. McClinton Energy Grp., L.L.(:14CV-120, 2015 WL 737024, at *10 (W.D.
Tex. Feb. 20, 2015)collecting cases).
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3. Thrower's Request for Potential Class Members’ Conact
Information

The defendants also object to Thrower’s request tha court order the
defendants produce an excel spreadsheth putative class members’ (1) soecial
security numbers, (2) enail addresses, and (3) phone numbers (home and
mobile), arguing it is “unnecessary and overly ugive.13

The defendants are not required to produce potectias members’social
security numbers. Thrower has provided no justikabbasis for such
information’* and inadvertent disclosure could lead to unintendeusequences
such as identify theft®> However, as explained above;neail addresses and

telephone numbers are fair game.

13 Dkt. 31 at 25.The defendants do not object to Thrower’s requestpitential class
members’dates of employment (start and end datdptes of birthSeeDkt. 28 at 30. Still, the
court finds dates of birth are unnecessary and moll require the defendants produce such
information.

14 Thrower argues sociaecurity numbers will help allow him to “confirm ment addresses
and/or to locate those personhavmay have moved from their last known addres&t’ 28 at

30. Given the information the court is requiringetdefendants to produce and the methods of
notice the court has approved, the court finds tleguiring the defendants to produce potential
class members’ sociadecurity numbers to be superfluous.

1s See Lee v. Veolia ES Indus. Services,,|hd2>CV-136, 2013 WL 2298216, at *15 (E.D.
Tex. May 23, 2013) ([T]he undersigned finds it uteoessary for [the plaintiff] to receive sogial
]security numbers of all potential plaintiffs at this time. the event that [the plaintiff] is unable
to determine the current mailing address of a po#&mplaintiff and he believes that an
individual’s socia]-]security number is necessary to locate the indigid{the plaintiff] can
request that particular plaintiffs socjdlsecurity number at that time.” (internal citations
omitted)); see also Heeg v. Adams Harris, In607 F. Supp. 2d 856, 865 (S.D. Tex. 2012)
(Rosenthal, J.) (finding the plaintiff's requdsr potential class members’addresses and social
security numbers “overbroad and unsupported by téeord”) Norman v. Neighborhood
Healthcare Providers, PLLR2:19-CV-170-KS-MTP, 2020 WL 4873848, at *5 (S.D. Miss. Aug. 19,
2020) (sustaining objectiomtproduce potential class members’ socaturity numbers and
dates of birth).
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4. Form of Notice to Potential Class Members

The defendants ‘request that the [c]ourt providedifor the parties to
confer and submit an agreed proposed notice (alitig unresolved objections)
upon resolution of the requested certificatidi#.The court orders the parties to
confer on any issues regarding the content of tbtgce and attempt to reach an
agreement by the deadline set below. As for unsesbbbjections, ta court finds
that the defendants have waiv&dfurther objections to the notieelfhrower
moves for both conditional certificaticandnotice to potential class members.

ok

Thrower has made a sufficient showing at this pméliary stage to warrant
the iss@ance of notice, to permit full discovery, and toal the court to conduct a
more rigorous analysis at the decertification stagen it has the benefit of more
information. Accordingly, Thrower’s motion for coitibnal certification is
GRANTED for a clas defined as follows:

All current and former inspectors employed by Umsed Ensco, Inc.,
for at least one week during the thrgear period before this order,

116 Dkt. 31 at 25 (citingMelson v. Directech Sw ., Inc€CIV.A. 07-1087, 2008 WL 2598988, at
*5—-6 (E.D. La. June 25, 2008)).

1 In their briefing, the defendants “reserve the tiglo make additional objections to the
proposed noticen the event the court grants Thrower’s motiondonditional certification Dkt.
3lat 25. The defendants have had plenty of timeaige other,@asonable objections. Additional
delays in notice may preclude claims of potentiaés member<.g., Frazier v. Dall./ Fort Worth
Intl Airport Bd., 285 F. Supp. 3d 969, 975 n.5 (N.D. Tex. 2018)difng defendant’s failure to
raise objections to the giaiff's proposed notice as a waiver, despite delfent’s statement that
it “reserves the right”to object to the proposeatine on other grounds if the court conditionally
certifies the classtarger v. Fairway Mgmt., In¢2:15CV-04232NKL, 2016 WL 3200282, at
*4 (W.D. Mo. June 8, 2016) (“The Court considerg tlailure to object [to the proposed notice],
notwithstanding the reservation, as a waiver.”)
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September 3, 201Zhrough September 3, 2020yhose offer letter
states that they were paidiaily rate.

It is further ORDERED that within fourteen days tiis order, the
defendants shall provide a list in an electronicnfat—whether it is ina
spreadsheeis up to the defendamt=f each individual's full name, last known
mailing address, -enail address (if known), telephone number (both homd a
mobile, if known), and date(s) of employment. Thesvghall have fourteen days
from receipt of this information to send noticepotential class members. The ept
in period shall be sixty days from the date theiceis mailed or sent viamail or
text message.

It is further ORDERED that the parties must conderd submit an agreed
proposed teximessage notice within fourteen days of this order.

It is further ORDERED that the parties must conderd sitbmit an agreed
proposed notice form and agreed proposed consedin form within fourteen
days of this order.

Signed on Galveston Island on this, 3rel day of September, 2020.

__ _141:31_4}:{____

EFFREYVINCENT BROWN
UNITED STATESDISTRICTJUDGE
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