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United States District Court
Southern District of Texas

ENTERED
IN THE UNITED STATES DISTRICT COU RT 2ctoper 26,2020

David J. Bradley, Clerk

FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

No. 3:19-CV-0192

RYAN ANTONIO MATTHEWS, PETITIONER,
V.

BoBBY LUMPKIN, RESPONDENT

MEMORANDUM OPINION AND ORDER

JEFFREYVINCENT BROWN, UNITED STATES DISTRICT JUDGE.

The petitioner, Ryan Antonio Matthewsseks a writ of habeas corpursder
28 U.S.C. § 22540 challengeheconvictionand sentenclee received irstate court
in Brazoria CountyDkts. 1, 2) The respondent, Bobby Lumpkirhasanswered
with a motion for summary judgmern(Dkt. 15) arguing thatMatthewsis not
entitled to relief. Matthews has filed a reply (DR8). After considering athe
pleadings, the stateourt records, and the applicaltdav, the court will grant the
respondent’s motion, deny the petition, and disnfss action forthe reasons

explainedbelow.

1 The previously namedespondent in this action was Lorie Davis. On Auglls
2020, Bobby Lumpkin succeeded Lorie Davis as Dioect the Correctional Institutions
Division. Under Rule 25(d)(1) of the Federal RutdCivil Procedure, Bobby Lumpkin
“is automatically substituted as a party.”
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BACKGROUND
. TheCrime

The victim, asixteenyearold Pearland higkschool studenttook a home
pregnancy test on February 26th, 2014, that rertipossitive results. A doctor’s
visit confirmed that she was twelve weeks pregndimte victim was excited week
later to findthatshe carried twinsShedecided to transfer to an altermnatschool
in Pearland

On March 21,the lastschool day beforethe victim’s transfer, family
memberscame home to find thkousein disarray. There waso sign of forced
entry. The victim’s fathereventuallyfoundher dea, lying in a pool oblood. She
haddied from a combination of manual strangulation atab wounds$o her neck
and head.

The police investigation quickly turned to the wmts sexual partner,
sixteenyearold Ryan AntonioMatthews. Matthews had been in a casual sexual
relationship with the victim for several months =il maintained relationships
with other girls. Matthews did not share the witE enthusiasmabout the
pregnancy; he saw it as an impediment to his dreafit®llege education and
sports stardom.Matthewshad repeatedly and persistentlyged the victim to
abort the pregnancy, either through a medical gtevor through selharm.

Matthews was th&ast person known to have been witte victim. Afriend

had dopped Matthews off at the victim’s honoaly a fewhours before her family
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found her dead.Testing confirmed that Matthews had sexual relasi with the
victim soon before her death. When questiobgdoolice Matthews repeatedly
lied aboutvariousmaterialfacts. Thepolice arrested Matthews for the murder of
the victim andtheirtwo unborn children.

[I. TheJuvenile-Court Proceedings

In Texas, a juvenile court has original jurisdicti@ver any child under
seventeeryears of ageSeelex. Fam. Code 88§ 51.02(2), 51.0Matthews wa®only
afew weeks shy of his seventeenth birthday whenaotffense occurred The State
of Texas initidly filed charges in the County Court at L&N». 2 and Probate Court
of Brazoria County, sitting as a juvenile courin the matter of Ryan Antonio
Matthews No. JV 19869H.0n May 23, 2014, the Brazoria Coungyosecuting
attorney filed goetitionfor adiscretionarytransferto aiminal courtalleging that
a child, Matthews, had committed two counts of tapmurder.

Under Texas law, “[the juvenile court may waive its exclusive original
jurisdiction and tansfer a child to the appropriate district courtaminal district
court for criminal proceedingsf certain conditions are met. Tex. Fam. Code §
54.02 As part of the transfer proceedsgDr. Michael Fuller, a forensic
psychiatrist with the Universy of Texas Medical Branch, examined Matthews on
June 5, 2014. Dr. Fullewvas one of four witnesses who testifiedaiduly 8, 2014,

juvenile-court hearingn the transfer petition. Dr. Fullexplainedthat Matthews

2 Matthews was born on April 5, 1997
3
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did not have a history of major psychiatric illnes&as not intellectually disabled,
and exhibited no impairmeirt his memory, judgment, reasoning, or insigbir.
Fuller testified thaMatthews understood the charges against Amdpossessed
a rationa ability to engage in a reasoned choice of legedtegies and optiors
including the ability to enter a plea and testifytiaal.

The juvenile court also received evidence of Mawtke prior offenses,
(assault and creditard abuse), his poor school disciplinary histoapd his
participation in an altercation while in custody police officer testified about
Matthews’s dishonesty during the investigation, thisesats to other students who
asked about the pregnancy, and his flight risk.

After consicering the parties’ testimony, evidence, and argument, the
juvenile court waivedts jurisdiction and transferred thmaseto the state district
court. The juvenile court entered an ordmrtlining thereasons for certifying
Matthews for prosecution as adult: (1)he exhibitedsufficient sophistication and
maturityto stand trial in adult cour{2) he possesseslfficient sophistication and
maturity to aid an attorney in his defensend (3) the nature of the offense and
Matthews’scriminal history weigted in factor of protecting the public through
adult certification, especially given the paucityewidence showing thbope for
rehabilitation through juvenile procedures. Thegnile court’sorderalsomade
casespecific findings of facbased orthe nature of the offense, Matthews’s threats

to others, and his age whitladnearlyremoved him from juvenile court’s original
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jurisdiction.
[, Trial

On July 24, 2014Matthewswas indicted for two counts of capital murder
in Cause 73841, filed in th239th District Courfor Brazoria County Trial began
on April 14, 2015 As setforth by the state intermediateppellate court, the trial
evidence established the following facts

Sixteenyearold Amy[3] was pregnant with twin boys when she was
strangled and stabbed to death at her home in ®®dylTexas.
[Matthews],about three weeks shy of his seventeenth birthdalye
time of Amys murder|*] was the father of Am'g unborn children.
Both attendedhe same Pearland high school and had met in class.
They were not dating but were involved in a sexe#tionship. When
Amy discovered she was pregnafWatthews]was very upset. He
encouraged her to take actions to induce a misageti such as
punching herself in the stomach several times a day. He also
encouraged Amyto have an abortipMatthews]was very concerned
about the impact having a child would have on Ifes he even told
Amy that he had considered killing himself becaokthe pregnancy.
When Amy confessed to her parents she was pregilaay,quickly
took her to a doctor. An ultrasound revealed thatyAvas pregnant
with twins; Amy thought this was good nevslatthews] on the other
hand, was extremely upset to discover that Amy Wwagng twins.
When Amy told[Matthews]that abortion was no longer an option,
[Matthews]was angry.

On the day of Am{s murder[Matthews] Amy, and a friend of theirs
skipped an afternoon class, and the friend droeentho Amys home
so thatfMatthews]andAmy could have sex. The friend had done this
on several occasions in the past. The friend drdpgem off, and
[Matthews]and Amy entered through the back door of Asmlyome,
as was their normal practice. The two went upstainsl had sex,
although[Matthews]claimed in an interview with detectives he did
not “finish” because he was concerned he could hue babies.

3 We replace the minor complainant’s true name wigsaudonym.

4 Amy was killed on March 21, 2014; [Matthews] turngeiventeen on April 5, 2014.
5
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[Matthews] also claimed in that interview that he and Amy &k
about their future and both became emotional. Hé¢est he left the
housealone through the back door, while Amy was upstarsgng.

[Matthews’s]friend picked him up in front of the house aboutreaur
later. His friend noted thgdMatthews]appeared “normal,” but did
not come out of the front door of the home accomedrbyAmy as
had happened in the pagMatthews] was also wearing different
clothing than he had been wearing earlier in thg daout fortyfive
minutes afterfMatthews]left Amy's home, Am3is younger brother
arrived. Amys brother called her name addin’t hear a response. He
went upstairs and saw several items broken and)lgm the floor in
his parentsroom. Thinking the house had been burglarized dreto

a neighbots house and called his mother.

Amy’s mother tried to contact Amy, but Amy didmespond. Amis
mother drove home from work immediately and entetlee house
through the garage. She saw the master bedroomsarray, left the
house and returned to the garage, and called 9E.t8ld the 911
operator that her home had been burglarized, ardcshldrit find
her daughter. Amg mother also called her husband at work. Any
father drove home from work and arrived while Asiynother was
stillthere. He went inside the house to look arduduring his search,
he found Amys body in hebedroom lying in a pool of blood.

Amy’s father ran back downstairs to his wife, took batside, and
told her that their daughter was dead. The two bhegacry and
remained outside the house until police arrived.eWwhPearland
Police Department officers arrived on the scene, Asnfather told
them that their daughter had been murdered. Peadpaiice officers
entered the home and found Amybody. Amys father told
responding officers thgMatthews]had gotten her pregnant and that
he believed[Matthews]had killed her. Officers determined that the
home had been staged to appear as if it had begglayized; Amys
parents found nothing missing.

Pearland Police Detectives Jennifer Page and Céciold
interviewed[Matthews]later that evening around 10:00 p.m., after
obtaining his address from the high school. At thvae of this
interview, the detectives had not had a chancéhtwdughly review
any of the evidence obtained from the crime scama, had any
security videos fronfAmy and Matthews’s]high school or the guard

6
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house at the entry to Ansyneighborhood been obtained. The initial
interview occurred at the home of Mavani ThornhiWho was
allowing [Matthews] to use her address so thf@atthews] could
enroll in a particular Pearland high schofiYlatthews’s] parents
maintained a home in another part of Pearland zdoed different
high school. When Thornhill discovered the detexsiwere looking
for [Matthews],she contactefMatthews’s]parens and asked them
to come to her home witfMatthews]

Detectives Page and Arnold initially spoke w[iflatthews]alone in
Thornhills home, with the permission @¥latthews’s]parents and
[Matthews] This interview lasted for about an hour until Betive
Arnold determined thafMatthews]was not being honest with the
detectives. For examplé¢Matthews]first said he last saw Amy the
previous day before admitting that he had been Wweh earlier that
day. He also said that he had some type of feabaréis cell phone
that automatically deleted texts before admittingtthe deleted the
texts himselfwhen his phoisestorage got full[Matthews]accurately
described the clothes Amy was wearing when her hwalyfound. He
also admitted having sex with Amon the day of her murder, but
claimed he stopped because he was afraid he wawltithe babies.
[Matthews]told the detectives he left Amy alone, upstairyjrog, and
that he left the home through the back door. Hd tble detectives
that he was suppaxke of Amy and never angry with her about the
pregnancy. Detective Arnold to[iMatthews]that the detectives were
hearing rumors from other students thitatthews]and Amy had
gotten into an argument, b{i¥latthews]denied that had happened.
[Matthews]insisted that when he left, Amy was unharmed. When
pressed[Matthews]had no idea who would have harmed Amy.

Detective Arnold stopped the interview and askiddatthews’s]
parents and Thornhillto come into the room to arrege[Matthews]
to be honest anfbrthcoming[Matthews’s]parents and Thornhill did
exactly that, encouraging him to tell the detectiwdat had happened
and warning him that the truth would come out thglbbuhe evidence
at the scengMatthews]continued to insist that he had not haxan
Amy. During the second exchange, the detectivelect@dd some of
[Matthews’s] clothing, including[Matthews’s] athletic shorts, shirt,
underwear, and athletic shoes, as well as a DNAsaasubsequent
testing.[Matthews]told Detective Arnold that none of Ansyblood
would be on any of the clothing he wore to Asifiouse. During the
interviews, he also agreed to turn over his cethipdrto the detectives

7



Case 3:19-cv-00192 Document 29 Filed on 10/26/20 in TXSD Page 8 of 54

and provided them with the pass code to access$iét.told the
detetives that he texted Amy around 4:00 p.m., but thla¢ didrt
respond, so he texted her again about an hour.l&ebsequent
analysis showed, however, tHMatthews]sent Amy three quick text
messages at around 3:25 p.m., with no responses firer.

[Matthews] and his parents agreed to allow the detectives to
accompany them tpMatthews’'s] home, whergMatthews] turned
over additional items, including another shirt, lsecblue jeans (that
had been washed and bleached), and the backpatkhews]saidhe

had taken to school on the day of the murder. Havesome of the
clothing and thdbackpackMatthews]provided were different from
what Detective Page later sgMatthews]wearing in a school security
video recorded on the day of the murder. A mulbced backpack,
tan shoes, and a shirt similar to what is seenhenvideo were later
recovered during execution of a search warrant.

According to Amys autopsy, she died from a combination of manual
strangulation and stabbing. The unborn twins swfed and died in
the womb when Amy died. Fingernail clippings wea&é¢n from Amy
during the autopsy[Matthews’s] DNA was recovered from these
clippings. The blue jeans, athletic shoes, tan shoand the
multicolored backpack all tested positive for AsipNA. DNAtesting
also confirmed thafMatthews]had sex with Amy on the day of her
murder and that he was the father of the twin boys.

[Matthews] testified during his trial. He acknowledged that he
encouraged Amy to have an abortion and that heddd&@rways that
a miscarriage might be induced. He admitted thabthered him for
Amy to discuss the pregnancy, that he had a skeonpier, and that he
was upset when other students tried to speak with &bout the
pregnancy. He explained that Amy was bleagdiwhile they were
having sex, which may have caused her blood todwnd on his
belongings. He also acknowledged that he had ledthvestigators
during his interview because he did not want hisgpas to know that
he had skipped school to have sexwhimy. He testified that when he
left on the day Amy was murdered, she was collectiothes to wash,
not crying on the bed as he had told Detectivesoikirand Page. He
further stated that he had lied to investigatorswghthe clothes he
was wearing orthe day of the murder.

Matthews v. Statéb13 S.W.3d 455153 (Tex. App-Houston [14th Dist.] 2016, pet.

8
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refd), cert. denied _ U.S. 138 S. Ct. 279 (2017footnotes fenumbered
in original).

A jury found Matthewsguilty on April 23, 2015. Te trial court
automatically sentenced Matthews to life in prigaursuant to 82.31of the Texas
Penal Code, which governs punishment for capitminfies (Dkt. 1940, at 7#8).
Under the Texas statutory punishment scheme thpliegpto juvenile offendres
convicted of a capital offense, Matthews will n& éligible for parolaintil hehas
served forty yearsSeeTex. Penal Code 8.31(a)(1); Tex. Govt Code$08.145(b).
V. Direct Appeal

On direct appeadlo the Fourteenth Court of Appeals, Matthews chejkd
the process that resulted in his certification asadult by the juvenile court, the
constitutionality of the Texas punishment and parstheme for juvenile capital
offenders, and the sufficiency the evidence to support his convicti¢bkt. 16-6,
at 1213). The state court of appeals affirmb®tthews’sconviction and sentence
Matthews, 513 S.W.3dat 51-:53. The Texas Court of Criminal Appeals refused
Matthews’s petition for discretionary review on May, 2017. The United States
Supreme Court denied Matthews’s petition for a vafitcertiorari. Matthews v.
Texas _ U.S. 138 S.Ct. 279 (2017)

V. State Habeas Action
Matthews filed an application for a state writ @fbeas corpus under Article

11.07 ofthe Texas Code of Criminal Procedure, argthat he was denied effective
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assistance of counsel and due process dubioth his juvenilecertification
proceeding andis criminal trial (Dkt. 19-40, at 1635). After considering an
affidavit from one of Matthewss trial attorneys(Dkt. 19-40, at59-61), the state
habeas corpus couriwhich had also presided over theriminal trial—entered
findings of fact and conclusions of law, recommargithat relief be denie(Dkt.
19-40, at210-16). The Texas Court of Criminal Appeals agreed and denelief
without a written order based on the trial coufitislings. SeeEx parte Matthew,s
No.WR-89,71201 (Tex. Crim. App. June 12, 201@kt. 18-21, at }.
VI. Federal Habeas Petition
Through counselMatthewsfiled a federal petition for a writ of habeas
corpus challengingis state-courtonviction and sentenamder 28 U.S.C. § 2254
(Dkt. 1). Matthews has filed a memorandum of law that expasrdhlis arguments
for federal habeas relief (Dkt. 7Matthewsraises the following grounds for relief:
1 Trial counsel provided ineffective assistanckuring the
juvenile-certification hearindoy notobjecing to inadmissible
and harmful documentary eviden(d®kt. 1, at 67; Dkt. 7, at 36
40).
2. Trial counsel provided ineffective assistance dgrithe
juvenile-certification hearingpy not objecting tanadmissile
and harmfutestimony(Dkt. 1, at 6; Dkt. 7, at 426).
3. Trial counsel provided ineffective assistanchuring the
juvenile-certification hearing by not investigating and
presening available evidencerelating to the juvenile

certification factorgDKkt. 1, at 7; Dkt. 7, at 5®6).

4. Trial counsel provided ineffective assistanclring the
juvenile-certification hearingoy not objecting to the court’s

10
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10.

11.

reliance onprior testimony and probableause findinggDkt.
1, at7; Dkt. 7, at66-72).

Matthews was denied due process duribtlge juvenile-
certification hearing whenthe state presented false and
misleading evidence aboughabilitative programg¢Dkt. 1, at
11; Dkt. 7, at 8288).

Matthews was denied due process duritfge juvenile-

certification hearing when theState emphasied positive

presumptive bloodest resultswithout mentioning negative
resultsobtained during confirmatory testir{Bkt. 1, at 11; Dkt.
7, at 8891).

Matthews was denied due process durittge juvenile-
certification hearing when the Stapeesented testimony from
Dr. Fullerabout the juvenileertification factorgDkt. 1, at 11;
Dkt. 7, at 9194).

Matthewswas denied due process durirtge criminal trial
when the state presented false and misleading evidence
regarding presumptive bloest results when subsequent
testing and confirmatory testingielded negative results,
showingno blood was foundr was neveconductedDkt. 1, at

11; Dkt. 7, at 10309).

Trial counsel provideeéffective assistance of counsel durihg
criminal trial by failing to challenge the admission of
presumptive bloodest results where subsequent testing and
confirmatory testing stwed no blood was foun@Dkt. 1, at 11,
Dkt. 7, at 116).

Trial counsel provideéffective assistance of counsel durihg
criminal trialwhen his attornefpiledto object to the admission
of numerousbad actsfor which the State failed to give the
requisitenotice(Dkt. 1, at 11; Dkt. 7, at 1230).

Thejuvenile court abused its discretion when it traarséd the
charges against him to criminal colr¢causaet failed to state
specific factual findings underlying the transferisapplied the
“sophistication and maturity” factor that it wasqgrared to
consider under 8 54.02(f) of the Texas Family Cpaand

11
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transferred the case without sufficient evidencsupport the
stated reaso(Dkt. 1, at 11; Dkt. 7, at38-51).

12. The Texas punishment and parole scheme for juveaitetal
offenders is facially unconstitutional under the Eighth
Amendmentbecause the court could not consider mitigating
factors and there is no meaningful opportunityrieleasgDkt.

1, at 7; Dkt. 7, at 15®7).
13. The Texas punishment and parole scheme for juveripatal
offenders is facially unconstitutionals applied to him because
his life sentence was imposed without regard toigating
circumstances and affords no meaningful opporturfay
releasgDkt. 1, at 7; Dkt. 7, at 1567) >
The respondent has filednaotion for summary judgment . 15) arguing
that Matthews is not entitled to reliefunder thoa/@rning habeas corpus standard
of review Matthews hasespondedo the summarjyudgment motion (Dkt. 28).
This case is ripe for judicial review.
STANDARD OF REVIEW

The federal writ of habeas corpus exists to frgeeson who “is in custody
in violation of the Constitution or laws or treagief the United States.” 28 U.S.C.
§2254(a). While the modern writ “plays a vital rafe protecting constitutional
rights,”Slack v. McDaniel529 U.S. 473,483 (2000), “[a] criminal trialtise main
event at which a defendant’s rights are to be deteed, and the Great Writ is an

extraordinary remedy that should not be employedrdhitigate state trials.”

McFarland v. Scott512 U.S. 849, 859 (1994) (quotation omittedj.onoring

5 Matthews numbers his habeas claims differently is lhabeas petition and his
memorandum of law. The court follows themhbering in Matthews’s memorandum of
law.

12
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principles of comity and federalism that resped tinality of state judgmentdhe
Supreme Courthas “found it necessary to impose significant lsnibn the
discretion of federal courts to grahtibeas relief.”Calderon v. Thompsqrb23
U.S. 538, 554 (1998 kee alsdanforth v. Minnesota552 U.S. 264, 278 (2008)
(observing that courts have “adjust[ed] the scopthe writ in accordance with
equitable and prudential considerationsi).addition, Congress also spoke to the
deference federal courts must show state courtsaineas proceedings when it
passed the AniTerrorism and Effective Death Penalty Act of 1I998HDPA”). See
28 U.S.C. § 2241 et seq.

Before a state prisoner can seek federal habegsusoreview hemust
exhaust remedies by presentimlgclaims in state courtSee28 U.S.C. § 2254(b);
OSullivan v. Boerckel526 U.S. 838, 8445 (1999). Matthews misedhis claims
eitheron direct appeal or state habeas corpus re%i¢iran inmate has presented
his federal constitutional claims to the state ¢eumn a procedurally proper
manner, and the state courts have adjudicated therits, AEDPA provides for a

deferential federal review. “[T]ime and agdithe Supreme Court “has instructed

6 In an abundance of caution, Matthews’s memorandwwaanaced a proposed
fourteenth ground for relief based 8mnady v. Marylandn anticipation that a review of
the prosecution’s file may reveaBfady evidence lhat was not disclosed” (Dkt. 1, at 20;
Dkt. 7, at 17879). In his response to the summ4umggment motion, Matthewstates he
will abandon hiBrady claim if the responderdrgues that it is unexhaustédkt. 28 at
28). In a supplement to the summajudgment motion, the respondent argues that
Matthews has not exhausteBaady claim in state court (Dkt. 25). Because Matthews
failed to exhaust 8rady claim in state court, provides no meaningful disias of his
putatve Bradyclaim, and has effectually abandoned the claim cidwert will not address
that issue further.

13
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that AEDPA, by setting forth necessary predicatefole statecourt judgments
may be set aside, erects a formidable barrier derfal habeas relief for prisoners
whose claims have been adjudicated in state coWwvthite v. Wheeler577 U.S. 73,
77 (2015)(quotation omitted). Under AEDPA’s rigorous regenments, an inmate
may secure religdnly after showing that the state court’s rejection isfdlaim was
either “contrary to, or involved an unreasona#pplication of, clearly established
Federal law, as determined by the Supreme CouthefUnited States,” or was
“based on an unreasonable determination of thesfacttlight of the evidence
presented in the State court proceeding.” 28 U.82254(d)(L(2).

AEDPA review exis$ only to “guard against extreme malfunctions in the
state criminal justice systems .. .Woods v. Donald575 U.S. 312, 315 (2015)
(quotation omitted). To merit relief under AEDP# petitioner may not merely
show legal error in the state court’s decisid@ee W hite v. Woodab72 U.S. 415,
420 (2014) (stating being “merely wrong” or in “aleerror” will not suffice federal
reliefunder AEDPA).“[F]ocus[ing] on what a state court knew and d@ullen v.
Pinholster, 563 U.S. 170, 182 (2011), AEDPA requires inmates‘show that the
state court’s ruling on the claim being presentefederal court waso lacking in
justification that there was an error wellundemst@nd comprehended in existing
law beyond any possibility fofairminded disagreement."Woodall 572 U.S. at
420 (quotingRichter, 562 U.S. at 103Berghuis v. Thompkin$60 U.S. 370, 380

(2010);Williams v. Taylor 529 U.S. 362, 413 (2000). “If this standard ifficult

14
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to meet, that is because it was meant to Rachter, 562 U.S. at 102.

A petitioner challenging the factual basis for atstdecision must show that
it was an “unreasnable determination of the facts in light of thedence . ...” 28
U.S.C. 82254(d)(2);see also MillerEl v. Cockrel] 537 U.S. 322, 340 (2003). “[A]
statecourt factual determination is not unreasonableehelbecause the federal
habeas court would have reached a different comug the first instance.”
Wood v. Allen 558 U.S. 290, 301 (2010). A federal habeas conutst also
presume the underlying factual determinations & shate court to be correct,
unless the inmate “rebut[s] the presunoptof correctness by clear and convincing
evidence.” 28 U.S.C. § 2254(e)(Bee also MillerEl, 537 U.S. at 341Young v.
Dretke 356 F.3d 616, 629 (5th Cir. 2004) (“As a feddrabeas court, we are bound
by the state habeas court’s factual findingsthbim plicit and explicit.”).

This case comebefore thecourt on the respondent’s motion for summary
judgment. In ordinary civil cases, a district court considegia motion for
summary judgment is required to construe the fatthe case in the light most
favorable to the nomoving party.SeeAnderson v. Liberty Lobhy77 U.S. 242,
255 (1986).“As a generéaprinciple, Rule 56 ofthe Federal Rules of CRrlocedure,
relating to summary judgment, applies with equatéin the context of habeas
corpus cases.Clark v. Johnson202 F.3d 760, 764 (5th Cir. 2000). However,
AEDPA modifies summaryudgment principles in the habeas context, and RBéle

“applies only to the extent that it does not castfivith the habeas rulesSmith v.

15
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Cockrell 311 F.3d 661, 668 (5th Cir. 2002\erruled on other grounds by
Tennard v. Dretke542 U.S. 274 (2004%xee Torres/. Thaler, 395 F. App’x 101,
106 n.17 (5th Cir. 2010). “Therefore 2854 (e)(1)}-which mandates that findings
of fact made by a state court are presumed to beecb-overrides the ordinary
summaryudgment rule that all disputed facts must be couwesdl inthe light most
favorable to the nonmoving partySmith 311 F.3d at 668.

DISCUSSION
l. Claims Arising from the Juvenile-Certification Process

Most of Matthews’s claims arise from thavenile process that resulted in
his trialas an adult On July 8, 2014, the juvenile court entered an omda&iving
jurisdiction andiransfering hiscase to the district court. In doing so, the julen
court considered and applied the provisions of iBacb4.02 of the Texas Family
Code. In claims one through seven and eleven through thirtedatthews
challengs the constitutional underpinnings ofexas$ juvenile-certification
scheme and the process it afforded hifmproper understanding of the juvenile
certification process frames Matthewgrounds for relief.

Matthews committed his crime as a juvenildexas law recognizes that
juvenile offenders differ from adult criminal defeants and thus warrant
additional protectionsSee In re Hall286S.W.3d 925, 927 (Tex. 2009A Texas
juvenile court has exclusive original jurisdictiomer a person comntihg criminal

actsbefore ageseventeen.SeeTex. Fam. Code 88 51.02(2), 51.08ection 54.02

16
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of the Texas Family Code governs the transfer wéjule proceedings to district
court. “Section 54.02 is not a punishment provision butansfer provisior.
Matter of A.K, 2020 WL 1646899, at *7Tex. App.-Fort Worth, 2020) Under
that section,hlie juvenile court does not examine “tlu@enile’'s innocence or guilt
but merely evaluates whether he should be trieca ggvenile or an adult in
subsequent proceedinysJ.L.G. v. State1996 WL 682496, at *2 (TexApp.-
Hougon1996) The question in aljvenile-certification proceeding whether trial
as an adult is in the best interests of both tlveile and societySee Hidalgo v.
State 983 S.W.2d 746, 754 (Terim. App. 1999) (describing how the statute
weighs a juvenile offender’s pbtential danger to the publicagainst his
“amenability to treatmenriy. Given that specific focus, Texas courts refer to
juvenile-certification proceedings as a “nonadversarial iprglary hearing’
L.M.C.v. State861S.W.2d 541, 542 (Tex. Applouston [14th Dist.] 1993, n.w.h.)
see alsoHidalgo v. State 983 S.W.2d 746, 7556 (Tex. Crim. App. 1999)
(“Judicial transfer permits the interests of both sbgiand the juvenile to weigh
against each other in a neutral settihg.

Statutory mandates govern 8®ee “critically important” transfer
proceedings.Moon v. State451 S.W.3d 28, 36 (Tex. Crim. App. 2014juoting
Kent v. United State883 U.S. 541, 56®2 (1966). Under Texas law, a juvenile
court may waive exclusive jurisdiction over a miraard transfer him to a district

for criminal prosecutioronlyif certain conditions are met:
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(1) the child is alleged to have committed a felpf?) the child meets

one of two age requirements, and (3) after a falleistigation and

hearing, the juvenile court determines that probalduse exists to

believe the juvenile committed the alleged offenaad the
communitys welfare requires criminal proceedings because¢hef
serious nature of the offense or the child's backgd.
Pipkin v. State329 S.W.3d 65, 69 (Tex. ApjHouston [14 Dist.], 2010) (citing
Tex. Fam. Code §4.02(a)).

The State bears the burden “to produce evidencmftorm the juvenile
courts discretion as to whether waiving its otherweselusive jurisdiction is
appropriate in the particular caseMoonv. State451 S.W.3d 28, 40 (Tex. Crim.
App. 2014). Before transferring the child, a juvenile court mmosder and obtain
a full and complete diagnostic study, social evaéilua, and investigation of the
child, his circumstances, and the circumstancesaaurding the alleged offense.
SeeTex. Fam. Code § 54.02. Based on that review, jtivenile court must
evaluate: (1) the sophistication and maturity oé tthild; (2) the record and
previous history of the child; and (3) the prospeat adequate protaon of the
public and the likelihood of the rehabilitation thfe child by use of procedures,
services, and facilities currently available to fheenile court. Tex. Fam. Code 88
54.02(a), (f).With those factorsthe State must “persuade tjueenile court, by a
preponderance ofthe evidence, that the welfate@€ommunity requires transfer
of jurisdiction for criminal proceedings, eitherdaaise of the seriousness of the

offense or the background of the child (or bothMbon v. State451 S.W.3d 28,

40-41 (Tex. Crim. App. 204 Transfer of a juvenile for prosecution as an adult
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“should be regarded as the exception, not the tukb.at 36.

With that understanding, the court considers Matit$ie specific challenges
to thejuvenile-certification process and its application in hiseaFirst, Matthews
raises two constitutional challenges relating te thle of mitigating circumstances
in the certification process (claims twelve andrtéén). SecondMatthews
contends thithe juvenile court abused its discretion in trgnsnghis case to the
district court (claim eleven). Third, Matthews egges that his attorney in the
certification proceeding provided deficient perfance by failing to(a) raise
hearsay objection&laims one and two)b) engage in an adequate investigation
into the certification factorgclaim three) and ) raise other objections (claim
four). Finally, Matthewsarguesthat the State presented false evidence in the
certification hearing (claims five through sevenMatthews exhausted each of
these claims in state court. Matthews must shoat the state court’s denial of
each claim was contrary to, or an unreasonaplplication of, federal law. 28
U.S.C. §2254(d)(2).

A. The Punishment and Parole Scheme for Juvenile Offenders
(Claims 12-13)

Certification of Matthews as an adult came withettrendous consequences”
including being “subject to the retributive punmsknt of the criminal justice
system instead of the rehabilitative goal of theejuile justice system.Hidalgo v.
State 983 S.W.2d 746, 755 (Tex. Crim. App. 199%ncethe trial court certified

Matthews as an adult, he fatavo charges of capital murdeBecause Matthews
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hadcommitted the murderas a minor, the Constitution made him ineligible &
death sentenceSee Roper v. Simmagns43 U.S. 551, 5942005) However,
section 12.31(a) of the Texas Penal Cqgdevidesfor a mandatory punishment of
life with the possibility of paroléor a person guilty of committing a capital felony
as a juvenile Tex. Penal Code Ann. § 12.31(a)(1).

In ground twelve of his petition, Matthews contends that the Texas
punishment and parole scheme for juvenile offen@ersvicted of capital offenses
is facially unconstitutional under the Eighth Amendnt Matthews complains
that the statutory scheme precludes “an oppoity to have a sentencing authority
consider mitigating factors and provides no meafuhgpportunity for release”
(Dkt. 1, at 1920). In ground thirteen Matthews contends that the statutory
scheme is unconstitutional as applied to Hietauseéhis mandatorysentence of
life wasimposed “without regard to mitigating circumstantasad without any
“‘meaningful opportunity for release based on rehtiion” (Id. at 20).

Matthews bases both claims bdhiller v. Alabama 567 U.S. 460 (2012). In
Miller, the Supreme Court held that “the Eighth Amendmenbids a sentencing
scheme thamandateslife in prison wthout possibility of paroldor juvenile
offenders.” 567 U.S. at 41@mphasis addedgiting Graham v. Florida 560 U.S.
48, 75 (2010) (“AState is not required to guarantee eventual fregtibot must
provide “some meaningful opportunity to obtain reede based on demonstrated

maturity and rehabilitation”)).To comply with the Eighth Amendment, “a judge
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or jury must have the opportunity monsider mitigating circumstances before
imposing the harshest possible penalty for juvenilMiller, 567 U.S. at 489.
Absent a finding that the offender&aimes make him the rarest of juvenile
offenders, those whose crimes reflect permanerdringibility,” a sentence of life
without parole is an “unconstitutional penaltyMlontgomery v. Louisiana
U.S. 136 S.Ct. 718,734 (2016

SinceMiller was decided the Texas Court of Criminal Appeals irgscted
claims that Texas Penal Code 812.31(a) is facmafgonstitutional. In Lewis v.
State the Texas Court of CriminalAppeak distinguished between the
circumstances iMiller and thee allowing for mandatory life sentences providing
for parole

Miller does not forbid mandatory sentencing scheme3he

mandatory nature of a sentencing scheme is notatpect that

precludes rehabilitation; rather, the sentencirftesice inMiller was

unconstitutional because it denied juveniles cotedcof murder all

possibility of parole, leaving them no opportunity orcentive for

rehabilitation. Life in prison with the possibility of parole leava

route for juvenile offenders to prove that they Bahanged while also

assessing a punishment that the Legislature hamedeappropriate

in light of the fact that the juvenile took somednlge under specified

circumstances. . . Miller does not entitle all juvenile offenders to

individualized sentencing. It requires an individigad hearing only

when a juvenile ca be sentenced to life without the possibility of

parole.
428 S.W.3d 860,863 (Tex. Crim. App. 2014 he Texas Court of Criminal Appeals

hassuccinctlyheld that “[jjuvenile offenders sentenced to lifahwthe possibility

of parole are not entitled taondividualized sentencing under the Eighth
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Amendment.” Turner v. State443 S.W.3d 128, 129 (Tex. Crim. App. 20Q]14ee
also United States v. Sparks1F.3d 748, 754 (5th Cir. 2019) (“[S]entenoébfe
with the possibility of parole or early releasemat implicateMiller.”).

Matthewsattempts taminimize the distinction between the Texas statute
and Miller because life-sentenced capitalexasinmate must servehis entire
sentencavithout becoming eligibleor good time cred& or other means of early
release Seelex. Govt Code §508.145(b) (“An inmate servinlf@asentence under
Section 12.31(a)(1), Penal Code, for a capitalrfgles not eligible for release on
parole until the actuaalendar time the inmate has served, without mberaition
of good conduct time, equals 40 calendar yearsMatthews argues that the
extended period before parole eligibiliglls within theMiller Court’s criticismof
when a sentencing scheme for juvenileffenders dfers no “meaningful
opportunity to obtain release based on demonstrat&lirity and rehabilitation.”
Miller, 540 U.S. at 75

Miller, however, only requires States to affgudenile offenders facing life
Imprisonment apotential opportunity, through parole or by other means, for
release “A State is not required to guarantee eventuakdlom to a juvenile
offender” and is not required “to release that nffer during his natural life.”
Graham v. Florida 560 U.S. 48, 75 (2010(discussing theEight Amendment
implications of a statute addressing a Aoomicide crime) see also Virginia v.

LeBlang ___ U.S.__ ,1383. Ct. 1726, 1729 (2017) (finding that the posdipf
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geriatric release rendered a juviersentencing stateconstitutional).Matthews,

in essence, asks for an extensiomMalfer to hold that a State’s sentencing scheme
cannot require a mandatory term of years beforeolgaeligibility of capitally
sentenced juvenile offendersfhe nonretoactivity rule ofTeague v. Lane489
U.S. 288 (1989), would bar Matthew’s proposed esgien of Miller on federal
habeas review.

The statecourt of appeals overruled both claims twelve ahdtéen on
direct appeal because “the court of last resodriminal matters in this State [the
Texas Court of Criminal Appeals] has unequivocadlyoken on both of his
constitutional issues and rejectédtem.” Matthews 513 S.W.3d at 62The Texas
court correctly held thaMiller doesnot appy because Mattheves sentence
allowed for his parole. Matthews has not shownt tha state court’s decision was
contraryto, or an unreasonable application ofefadilaw. 28 U.S.C. § 2254(d)(1).
Matthews, thereforehas notshown any entitlement to habeadiegeon claims
twelve and thirteen.

B. Abuseof Discretion by the Certification Court (Claim 11)

The eleventh claim iMatthews’sfederal petition challenges the process by
which the juvenile court waived its jurisdictioMatthews claims that the juvenile
court erred when itl) failed to state the specific factutahdings of the court
undergirding its reasons for transfer; 2) sapplied thesophistication and

maturity prong; and 3|certified him as a an adultyhere the evidence admitted
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at the transfehearing was insufficient to support the court'stethreasons for
transfer’ (Dkt. 28, at 4243). Based on those alleged ers, Matthews complains
that the juvenile court abused its decision in wagjurisdiction.

For the most part, Matthews asks this court to deevhether the juvenile
courtcorrectly applied state law in transferring hiseas district court. Whether
or notthe state courtsorrectlyapplied Texas law is not a matter for federal habea
concern.Courts have long held th&t is not the province of a federal habeas court
to reexamine stateourt determinations on stataw questions.”Estelle v.
McGuire 502 U.S. 62, 668 (1991) see Wilson v. Corcoragrb62 U.S. 1, 5 (2010)
(“federal habeas corpus relief does not lie foroesr of state law”) (internal
guotation marks and citation omitted). The courdKs to the application of
federal constitutional principles, not state law, assessing the procedure
Matthewsreceived before transfer to state district court.

The Constittion protectguvenilesfacing the possibility of trial as an adult.
In Kent v. United Statesthe Supreme Courtharacterizedsuch transfer
proceedings as ‘“critically important,” and held thany juvenile-court waiver
proceedinganust at least “measungp to the essentials of dygocess and fair
treatment.” 383 U.S. 541, 56062 (1966). The Supreme Couttas not however,
specified “the exact nature of the constitutionedquirements of due process at a
juvenile transfer hearing.”Spytma v. Howes313 F.3d 363, 3668 (6th Cir.

2002). TheKent Courtdid not require that a waiver hearing “conform wéh of
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the requirements of a criminal trial or even of tiual administrative hearing.”
Kent, 383 U.S. at 562. Instead, as a baseline, a jlevdras “a due process and
Sixth Amendment right to a hearing, a statementhef reasons for the juvenile
judgées decision to trasfer the case, and assistance of couhs@onzales v.
Tafoyg 515 F.3d 1097, 1115 (10th Cir. 2008) (citikgnt, 383 U.S. at 557xee also
Atkins v. Holloway792 F.3d 654, 663¢h Cir.2015) In the end, a federal court’s
concern “is whether [the Hb@as] petitioner received due process as requised b
Kent, not whether the state court meticulously completh” the precise dictates
of state law.Spytma 313 F.3d at 369.

Matthews challenges the sufficiency of thate court'swritten order its
application of statutory factorsand its assessment of the underlying evidence.
Here, the juvenile court held a hearing to consitltee waiver of jurisdiction.
Counselrepresentedatthewsatthe hearing.The State called four withesses: two
juvenile probation officers, an appointed psychigttirand a Pearland Police
Department detective.While Matthews’sattorney did not call any witnesses,

nothing in the record suggedtsatanyhingimpaired his ability torepresent his

7 Matthews contends that the juvenile court misappltee sophistication and
maturity prong of Tex. Fam. Code 8 54.02(a) whensidering transfer (Dk 7, at 143).
The appellate court admitted that “it may be tHed juvenile court misapplied this factor
by focusing on whether [Matthews] was sufficierdgphisticated and mature to aid in his
defense.”"Matthews 513 S.W.3d at 57Nevertheless heappellate court found that “the
juvenile court's other factual bases for transfee aupported by legally and factually
sufficient evidence.”ld. Matthews has not provided any law suggesting gassible
error in the consideration of that factor alone Vdowarrant reversal. Again, Texas’
interpretation of its own statutory language is aahatter for federal consideration.
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client.

By arguing that the juvenile court “failed to stabee factual underpinnings
of its conclusions and grounds for transfer in ftansfer ordel Matthews
misstates the recorDkt. 7, at 141). Under Texas law, a juvenile dowaiving
jurisdiction must “state specifically” its reasorier certification. Moon, 451
S.W.3d at 40see alsolex. Fam. Code § 54.02(h). The Court of Criminapagals
has explained that the statute requires a juvernlet to “take pains to ‘show its
work, as it were, by spreading its deliberative processthe record, thereby
providing a surefooted and definite basis from vihi@n appellate court can
determine that its decision was in fact appropthatguided by the statutory
criteria, principled, and easonable[.]” Moon, 451 S\W.3d at 49. The state
appellate court “disagree[d]” with Matthews’s argant “that the transfer order
did not state the factual underpinnings of the ¢suwonclusions and grounds for
transfer.”Matthews 513 S.W.3d at 56Thejuvenile court entered a written order
“not[ing] that it was considering the factors mandated byiseb4.02(f) of the

Juvenile Justice Codand ‘then made the following findings and determinations

. [Matthews] was alleged to have committed capitalurder
under Texas Penal Code section 19.03;

. [Matthews]was seventeen years old at the time of the hearing;

. [Matthews]was sixteen years old at the time of the offense;

. [Matthews’s]father resides in Brazoria County and his mother
resides in Harg County;

. No adjudication hearing had been conducted;

. The parties were properly notified of the hearing;

. Prior to the transfer hearing, a “complete diagmostudy” of

[Matthews]had been completed by Dr. Michael Fuller;
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. There was probable cause to believe {vetthews]committed
the felony offense of capital murder against a pars

. [Matthews]was of sufficient sophistication and maturity to be
treated as an adult because he could aid an atgoméis
defense,;

. [Matthews’s]records and previous history made the prospects

of adequate protection for the public and the likebd of
reasonable rehabilitation by the use of the Jueedilistice
Court doubtful;

. Because of the extreme and severe nature of thensdfs
alleged, the prospects of adequate protectionhHerpublic and
the likelihood of reasonable rehabilitation througle Juvenile
Justice system were doubtful; and

. After considering all of the testimony, diagnosstudy, social
evaluation, and full investigation ofMatthews] and the
circumstances of the offenses alleged, and becaisthe
seriousness of the alleged offenses and backgroohd
appellant, the welfare of the community requiredmenal
proceedings

Matthews, 513 S.W.3cht 56-57.

Given theprotections afforded to him in juvenile couMatthews has not
shown federal constitutional error in the processlecision that resulted in his
transfer to district courtIn sum, Matthews has not shown that the statet&ou
rejection of these claims was contrary to, or aneasonable application of, federal
law. See28 U.S.C. § 2254(d)(2).

C. Claims of False Evidence (Claims 5-8)

Matthews raises three claims of specific du®cess errorsnvolving the
presentation of false evidenae his waiver hearing.In Giglio v. United States
405 U.S. 150, 153 (19720he Supreme Court held that “deliberate deceptiba o

court and jurors by the presentation of known fasiglence is incompatibheith
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rudimentary demands of justiceltl. at 153 (quotation omitted). “To establish a
due process violation based on the State’s knowieg of false or misleading
evidence, [petitioner] must show (1) the eviden@svalse, (2) the evidence was
material] and (3) the prosecution knew that the evidence fadse.”Nobles v.
Johnson 127 F.3d 409, 415 (5th Cir. 1997) (citicgglio, 405 U.S. at 15354).
Matthews raised his falsevidence claims on state habeas review. The state
habeas court found thMatthews had “failled] to show that the State prese
either false or misleading evidence during the jlee certification hearing
through” the testimony of (1) “Martha Mosshart redeng the availability and
effectiveness of rehabilitative programsthaé Texas Juvenile Justice Department,
specifically with regard to the Capital and Seriovislent Offender Treatment
program”; (2) “Lt. Cecil Arnold regarding positiymesumptive bloog]test results
on the [Matthews’s] shoes, pants and backpack”; &)d“Dr. Michael Fuller,
specifically, with regard to whether his findingseme inconsistent with the
[Matthews’s] prior medical history.” State HabeRgcord at 212. On federal
habeas review, theourt presumes that those factual findings are airueless
Matthews shows otherwise by clear and convincinglevce. See28 U.S.C. §
2254(e)(1). If he can show thathe state court was incorrect in its underlying
findings, Matthewsstill bears the burden under AEDPA of showing that tla¢est
habeas court’secision based on those facts was contrary to, ourareasonable

application of, federal law. 28 U.S.C. § 2254(d)(Hpecifically, the state habeas
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court concluded that Matthews “fail[ed] to show tlaay of the State's evidence . .
. was in fact false or otherwise created a falseri@ssion . . . during . . . the
juvenilg[-] certification proceeding....” State Habeasdtdcat 214.
1. Juvenile Probation Officer

First, Matthews contends that “HE State presented false and misleading
evidence irough MarthaMosshart, whose testimony distorted and concedied t
procedures, services, and facilities currently availatdehejuvenile court (Dkt.
7,at84) (quoting Tex. Fam. Cod®54.02(f)(4). Mosshart was a probation officer
who had been a former caseworker for the Texasi@ammission (now known
as the Texas Department for Juvenile Justice (TPJ8)atthews concedes that
the State called hetd discuss a program about which she admittéald indirect
and incomplete kowledge” (Dkt. 7, at 84).Mosshartexplained that, because of
his crime, TDJJ wold likely place Mattlews in the Giddings UnitJ.R.R. Vol. 3t
17.8 Mosshat testified about a program she described as thdewniooffender
treatment program.Mosshart, however, did not have personal knowleafgle
programs offered by the Giddings Unit. Inste®ldssharbased her testimony on
a conversation she had with seane athe Giddings Unit

The court of appealsummarized Mossharttestimony as follows:

She testified that the TDJJ has had extremely fepital offenders.

In fact, from 2007 to 2012, only twelve capitalafiders have been

committed to the TDJJ out of a total of 7,496 cortmants. All of
those capital offenders were given determinant seoés; none were

8 The court will follow Matthews’s citation to the Jenile Reporter’s Record as
“‘J.R.R.”
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simply committed to TDJJ. She stated that theseniles generally
are transferred to the Texas Department of Crimihedtice (TDCJ)
once they each a certain agausually proceedings to transfer them
begin within a month of their nineteenth birthdays.

Mosshart explained that the TDJJ has a programifdent offenders,
but that there is generally a wait list to get irttee program. She
agreed that because of the nature of the allegaduct, [Matthews]
would likely get priority status for the programowever. Mosshart
suggested that a commitment to TDJJ alone wouldeappropriate
for the type of offense that [Matthews] was allegéad have
committed—+e., that [Matthews] should be given a determinate
sentence even should the juvenile court not wainesgliction. She
noted there was only a short window of time to fMatthews] into
this treatment program, given his age and likelpending transfer
to TDCJ when he turned nineteen. This evidence sufgghe juvenile
court's conclusion concerning the likelihood of [teews’s]
reasonable rehabilitation through the Juvenile itesystem.
Matthews 513 S.W.3d at 5%1.

Matthews has not proven that the State knowinggsented false evidence
to the juvenile court. Nothing in the record inglies that the State engaged in
intentional malfeasance. Instead, Matthews assutinagsthe State should have
known that the inforration it put before jurors was false. In doing Batthews
points out various concerns with Mosshart’s testipanany of which derive from
comparisons between her testimony and TDJJ repddis.state habeas review,
however, Matthews described the coféhis concerns as follows:

Probation Officer Martha Mosshart’s testimony waaslsé and

misleading because her testimony: 1) described the treatment

program merely as a “violendffender treatment program,” rather

than recognizing that the program is cdllghe Capital and Serious

Violent Offender Treatment Program and was esplyoiasigned for

juvenile capital offenders; 2) repeatedly emphasideat Matthews

was unlikely to get into the program based on availagpece and
population.
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State Habeas Reb at 174

Matthews first complains that Mosshart gave incotitestimony about the
name of the program at the Giddings Unidlthough Mosshart described the
program as the “violent offender treatment programits official name is the
“Capital and Sepbus Violent Offender Treatment Program.” (Dkt.at 84).
Mosshart’s testimony about the name of the prograan incomplete shortening
of its title. Given the whole of her testimoniosshartdid not indicate thaall
capital offenders would be wholly ineligibfer its services

To the extent Matthews complains that Mosshart ensidea that space and
availability would limit his participation in the rpgram, he misreads her
testimony. The State framed her testimony in tbetext of whether she could
guarantee participation in the prograsomething that even the statistics
Matthews provided on habeas review could dot Throughout her testimony
Mosshart emphasizdtiat Matthews age and the seriousness of his offense would
greatlyinfluencehis custody and access to programs

Matthews’s arguments have little to do with the kesue before the juvenile
court For example, Matthews says tHfdlontrary to the prosecutor’s misleading
guestions and Mosshart’s answers, the program doesptteenagers who are 17
years old, as Matthews was at the time of the megir(Dkt. 7, at 86). But the
decision the juvenile courtfaced did not concern Matthews’s eligibility for

treatment at that precise momert. the time of the waiver hearing held dane
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4, 2014, Matthews was seven months shy of his eighth birthday. By the time
his case came to trial on April 14, 2015, Matthemes already over the age of
eighteen. Matthews’s age was a concern for thenue court to consider because
the Staé would likely seek to transfer his custody to thexas Department of
Criminal Justice soon after any juventeurtconviction. J.R.R. Vol. 3 aR0-21
As the juvenile court considered his age, it woaldo consider his eligibility for
rehabilitative programs.

Matthews now argues thaDJJ records indicate that the programs are
more widely available than Mosshart’s testim@auwggested However Matthews
does not differentiate the data in the same maraseprovided by Mosshart’s
testimony. Matthews describes participation, afiobnate success levels, of “those
youth demonstrating need into the prograikt. 7, at 64), but does nptrovide
details o the participation and success rate of juveswho, like Matthews, faed
capitatmurder charges (and more particularly involvinga@wvictims)

Considering the whole dflosshart’'stestimony, Matthews has not shown
that the prosecution should have known that shifiess falsely, much less that it
was material as understood by Supreme Court prededHdtimately, considering
Matthews'sfalse-evidenceclaim under AEDPA's deferential standard, he hat no
shown that the state habeas court’s decision wasraoy to, or an unreasonable
application of, federal law.See28 U.S.C. § 2254(d)(1). Habeas relief is not

available on this claim.
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2. Presumptive Bloodlest Results

The juvenile court understood its obligation to idecwhether probable
cause [existed{o believe tha{Matthews]committed the offensealleged in the
Stak’s motiorf.]” J.R.R. Vol. 3 at9. In an effort to show probable cause, the
prosecution adduced testimony concerning blood traces found ctothing
Matthewsallegedly wore when he committed the offense. Matis argues that
“[t] he State presented false and misleading evidermgagdengpresumptive blood
test results at the juvenile certification hearin¢Dkt. 37, at 88).

The Statecalled CecilArnold, a detective with Pearland Police Department
to testify about the police investigation. DetgetiArnold explainedhat testing
presumptively identified blood on the blue jeabackpackandshoesMatthews
allegedly wore during the murded.R.R Vol. 3 at55-56. Matthews argues that
“Detective Arnold never told the juvenile court thawhen these items were
subjected to confirmatory testing that the confitorg test results were negative
with respect to each of these items.” (Dkt. 788189).

Matthews corcedes thathe information was not inaccuratéest results
presumptively indicated the presence of blood. tMaitvs, however, contends that
the testimony was falser misleadingbecause it was incomplete. The State
submitted the test results into evideraean exhibit during the hearing, and the
report indicated that the conclusive testing wagatwe for blood. Matthews

acknowledgeshat“[tlhose negative results immediately followed ghreesumptive
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results on the report entered into evidence, bus waver made a point by the
State.” (Dkt. 7, at 89). A petitioner may predicate a falewidence claim on
technically correct, but still misleading, testimonBlankenship v. Estelle545
F.2d 510, 513 (5th Cir. 1977) (stating that a cdwitl not tolerate prosecutorial
participation in technically correct, yet serioustyisleading, testimony which
serves to conceal the existence of a deal with malte@itnesses”).

Here, the State introduced into evidence a repooiding the juvenile
court a commte understanding of the role blood analysis playedhe police
investigation. And the juvenieourt judge’s role at that stage frames the congern
raised by the incomplete evidence. The State aidbear the burdeof proving
his guilt beyond aeasonable doubt in the waiver hearing. The Svatg needed
to provide the juvenile court enough information filed probable cause. The
presumptive blood test gave the State an opporyuaguggesthat Matthews had
suspiciously beached his clothing after the murder as one fatd&tiefforts to
conceal his involvement.The circumstances of the case as presented through
additional testimony and evidence medten-allowed for the jwenile-court judge
to find probable cause indepéent of any testimony about presumptive blood
results Considering the whole of the information befatee juvenile court,
Matthews has not shown that the habeas court'sluésa of this claim was
contrary to, or an unreasonable application of.efedlaw. See28 U.S.C. §

2254(d)(1).
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3. Forensic Psychiatric Testimony

Finally, Matthews contends that the State presefabse evidence through
the testimony of its expert witness, forensic psgthst Dr. Michael Fuller. Dr.
Fuller examined Matthews, at the order of the juleemrourt, for purposes of
evaluating whether Matthews should be transferieeddult criminal court.The
State presented Dr. Fuller’s testimony to assistjthvenile court in decidinthe
various factors needed for the waiver inquiry, pautarly whether Matthews was
“sufficiently sophisticated ash mature to be tried as an adult” and “sufficiently
mature to aid [his] attorney in [his] defens&l’R.R. Vol. 3 aB. As recounted by
the appellate court,

Dr. Michael Fuller examined [Matthews] for the aéication hearing.

Fuller testified that [Mattews] had no significant major psychiatric

illness and that [Matthews] could think clearly andderstand age

appropriate concepts. Fuller concluded that [Mawt$le was

intellectually and emotionally average for his agethe time of the

testing—seventeenand that [Matthews] understood the charges

against him and what it meant to be certified asaault. Fuller

testified that it would be “appropriate and reaslleafor the juvenile

court to certify [Matthews] as an adult.
Matthews 513 S.W.3d at 5% 1.

TheState did not rely on Dr. Fuller’s testimony alameshow that Matthews
should be certified to stand trial as an adulthe State verified some dfis
testimony through that o¥ictoria Gardzina, the deputy chief of probationr fo

Brazoria County Juvenile Justice Department. Goeuraltestified that Matthews

did not show any signs of mental instability or ai¢ctual disability,had had
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problems at school in the past but few recentlyd aad acted like an adult when
dealing with problems whilen custody.J.R.R. Vol. 3 at46-51.

On state habeas revieMatthews presented an afédit from Dr. Stephen
Thorne In his affidavit, Dr. Thorneutlined a litany of issueBr. Fuller either
underinvestigated owholly missedin hisevaluation. Matthews summarized the
issuedr. Thorneidentified which allegedly render Dr. Fuller’s tesbny false and
misleading:

Matthews had long dealt with very elevated levdld@pression; that

his behavior included him crying and becoming venyotional; that

he exhibited ADHDBtype symptoms; impulsivity problems; problems

completing tasks; problems maintaining focus; thatwas in the

bottom 0-25% range in social relationships and aggropriateness;

that Matthews was simplminded, wunsophistated, and

psychologically and em@mnallyimmature with impulsive tendencies;

that his 1Q was in the 30thercentile for his age group; that for a

significant period of his life he had mild to modé¢e periods of

depression, sadness, and anxiety; thatwvberied a lot; that he was

very seltconscious; that he was more stressed than not dailg

basis and had issues with substance abuse.

(Dkt. 7, at 9394).

As an initial matter, Matthews has not shown theaen accepting Dr.
Thorne’s conclusions as true, the State had iakling that its expert had not
performed a full diagnostic review bfatthews. Further, Matthews has not shown
that the State should haknown that his testimony was false. The Statdied
much of Dr. Fuller’s testimony about his currentmb&l state througiGardzina,

Matthews’'sprobation officer.Finally, Matthews has possibly shown that Dr. Fulle

could have investigated more or that experts magedodifferent conclusions
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aboutvarious psychological issues, but Matthews hasshotvn that the testimony
adduced by the State was necessarily false. Fagelheasons, thmurt finds that
Matthews has not shown that the state court’s d@tis/as unreasonable under
AEDPA.

D. Ineffective Assistance of Counsel (Claims 1-4)

In claims one through fouMatthews contends that he was denied effective
assistance of counsel during his juvendertification proceeding.Specifically,
Matthews claims that trial counsel provided defdieepresentation bfailing to
(1) objecttodocumentary evidence based on hearsaypfct totestimony based
on hearsay; (3) investigate and present availablelemce relating to the
certification factors; and (4) object to thevenile court’s acceptance qfrior
testimony and probable cause findings from prioaitiegs Matthews raised these
claims on state habeas review.

A child in a Texas juvenile court h#élse right toeffective representation at a
transfer hearingSeeTex. Fam. Cod& 51.10 (child entitled to representation by
counsel at transfer hearing and may waive right to counselsee alsent, 383
U.S.at56162(finding that a juvenile offender has the rightetfective assistance
of counsel during juvenileertification proceedings)On federal habeas review
ineffectiveassistance claims are analyzedder the clearly established legal
standard set forth i&trickland v. Washingtgr66 U.S. 668 (1984). To prevail

under the Strickland standard, a defendant must demonstrate both
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constitutionally deficient performance by counsetaactual prejudice aas result
ofthe alleged deficiencySee idat 687. “Unless a defendant makes both showings,
it cannot be said that the conviction . . . restdifr®em a breakdown in the adversary
process that rendered the result unreliabld.” Thus, the failure tdemonstrate
deficient performance or prejudice is fatal to aeffectiveassistance claimSee

id. at 683;Green v. Johnsan60 F.3d 1029, 1035 (5th Cir. 1998).

To demonstrate deficient performance, “the deferidarust show that
counsel’s representation fell below an objectivanstard of reasonableness.”
Strickland 466 U.S. at 688. Thisis a “highly deferentialuiry in which “counsel
is strongly presumed to have rendered adequatestassie” and that the
challenged conduct was the product of reasoned s$trategy. Id. at 690. To
overcome this presumption, a defendant must idenhé acts or omissions of
counsel that are alleged not to have been the reduleasonable professional
judgment.id. at 690

A showing of mere error by counsel, even if profesally unreasonable,
does not warrant setting aside the judgment ofimioral proceeding if the error
had no effect on the judgmentd. at 691. To establish the requisite prejudice,
“[tlhe defendant must show that there is a reastmabobability that, but for
counsel’s unprofessional errors, the result of preceeding would have been
different.” Id. at 694. “The likelihood of a differeneésult must be substantial, not

just conceivable.Harrington v. Richter562 U.S. 86, 112 (2011).
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Strategic decisions made by coundaringtrial are entitled to substantial
deference and are not subject to hindsight or jatlEecondguessing on fedet
habeas review.See Strickland466 U.S. at 689 (emphasizing that “[jjudicial
scrutiny of counsel’s performance must be highliedential”’ and that “every effort
[must] be made to eliminate the distorting effemfthindsight”);Lamb v. Johnson
179 F3d 352, 358 (5th Cir. 1999) (“Informed strategiccd@ons of counsel are
given a heavy measure of deference and should @etbond guessed.Yphey v.
Collins, 985 F.2d 222, 228 (5th Cir. 1993) (“Given the abnhinfinite variety of
possible trial techiques and tactics available to counsel, this Gtrisucareful not
to second guess legitimate strategic choices.”jederal habeas corpus court may
not find ineffective assistance of counsel meragduse it disagrees with counsel’s
chosen trial striegy. Crane v. Johnsonl78 F.3d 309, 312 (5th Cir. 1999). “So
long as counsel made an adequate investigationsayegic decisions made as a
result of that investigation fall within the widemge of objectively reasonable
professional assistanceCotton v. Cockrell 343 F.3d 746, 752 (5th Cir. 2003)
(citing Smith v. Cockrell311 F.3d 661, 668 (5th Cir. 2002) (internal abats and
guotation marks omitted)).

1 Hearsay Objection@ClaimsOne andTwo)

In his first and second claims, Matthews oisi that trial counsel should

have objected to inadmissible hearsay testimonynduthe certification hearing.

Specifically,Matthews claims trial counsel should have objedi®darious items
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of documentary evidence and testimony, such as ftoah Mosshart relaying
information she received from the Gidgs unit. When the State moved to
introduce the documentary evidence, trial countsiesi: “Well, | would object to
hearsay; but | dont think hearsay applies to thrisceeding.”J.R.R. Vol. 3 atl4.

Matthews’s argument presupposes that counsel shdwdde raised
objections based on an unsettled area of Texas@wone hand, the respondent
cites a body of law holding that a juvenile couraynconsider hearsay evidence in
a waiver hearing. “The juvenile court can determine probable cause in a
nonadversarpreliminary hearing through the use of hearsaydeswritten and
oraltestimony.”Grant v. State313 S.W.3d 443 (Tex. AppWaco 2010, no pet.)
(citingIn re D.W.L, 828 S.W.2d 520, 524 €k. App-Houston [14th Dist.]1992,
no pet.)) It has been held that neither the Sixth Amendmmeortthehearsay rule
applies to a juvenile certification hearingMilligan v. State 03-04-00531CR,
2006 WL 357880, at *4 (Tex. AppAustin Feb. 162006, petrefd) (citingIn re
S.J.M, 922 S.\W.2d 241, 24Z€x. App-Houston [14tHDist.] 1996, no wri}; Alford
v. State806 S.W.2d 581, 58¢Tex. App-Dallas199), aff'd, 866 S.W.2d 619, 625
(Tex. Crim. App. 1993)).

On the other handiMatthews refes to a state statute whighrovides:
“Except as otherwise provided by this title, thexds Rules of Evidence applicable
to criminal cases and Articles 33.03 and 37.07 €hdpter 38, Code of Criminal

Procedure, apply in a judicial proceeding understtiile.” Tex. Fam. Code 8
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51.17(c).

OneTexasappellate court has recently recognized that published Texas
case has squarely addressed whether sebtidi7(c) of the Juvenile Justice Code
makes the Rules of Evidence and Chapter 38 of thae®f Criminal Procedure
applicable to a transfer hearingMatter of H.Y, 512 S.\W.3d 467, 474 (TeApp.-
Houdon [1stDist.], 2016). At least one court haited that statute anmiled in an
unpublished decision thata“juvenile court is not required to rulen the
admissibility of evidence during a transfer hearintd. (citing Navarro v. State
Nos. 0111-00139CR & 0111-00140CR, 2012 WL 3776372, at *6 (Tex. App.
Houston [1st Dist.] Apr. 17, 2013, pet. ref'd) (mewp., not designated for
publication)). More often, Texas appellate courts avoid addres#mg issueby
relying on separate reassfor their decisionsSee, e.g., Matter of D.017 WL
3187021, at *5 (TexApp.-Fort Worth 2017)

This federalcourt lacks authority to resolve thncertainty in Texas law.
However, on state habeas review trial counsel pledian affidavit responding to
Matthewss argument that he should have objected on hearsayngts. Trial
counsel averred that htead consulteda treatise concerning the application of
hearsay rules in certification hearings. State ékebRecord at 683. After doing
so, he explained:

While | do not have any independent memory of amecsfic

comments that | made to the Court regarding the iadifility of

evidence, | am condient that it was in discussions regarding the
holdings the cases cited ifidxasJuvenile Law by Robert Dawsén
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do understand that Texas Rules of Evidence 10 b} dhot explicitly

provide an exclusion to the rules of evidence fmertification

proceedings, however it appeared to me that casades provided an
exception. In fact, there are numerous cases {heatiically state that

the hearsay rule does not apply. My objections woh&ve been

without merit.
State Habeas Recoat 59.

Trial counsel considered makimghearsay objection but, after reviewing the
law, decided that precedent would not support hjgction. Given the unsettled
nature of Texas law, and Matthews’s failure to showa reasonable probability
that the juvenile court would not hawerdered the transfdrad counsel objected,
he has not demonstrated an entitlement to reliefeuAREDPA.

2. The Certification FactorgClaim Three)

Matthews contends that trial counsel provided defit representation in
preparing for, and presenting evidence in, the emihearing. Matthews’s
argument follows three separate paths. First, NMa#its contends that trial counsel
should have interviewed people who knew him andedathem to testify in his
behalf. Matthew supports this argument with eleedidavits from people who
could testify about his lack of maturity and higewetial for rehabilitation. Second,
Matthews contends trial counsel should heefained an expert withess to counter
the testimony of Dr. Fudlr. In doing so, Matthews relies heavily on Dr.ofhe’s
affidavit which came to much different conclusiomaout his maturity and

sophistication tharthose presented to the juvenile court. Finally, Matthews

contends that correct information about apital and Serious Violent Offender
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Treatment Program would have caused the juveniletcto retain jurisdiction.
(Dkt. 7, at 5152). Matthews devotes significant briefing to fleshingtothe
unpresented testimony and prognosticating how ityhave irfluenced the
juvenile court’s decision

Therespondentrelies anal counsel'sstate habeaaffidavit whichprovides
anexplanation of the investigation he conducted for tertification hearing (Dkt.
15, at 42). The bulk of respondent’s argumeroéver, focueson Stricklands
prejudice prongTherespondent especially highlights theapolice officertestified
that Matthews would be a flight risk and opinedttMatthews’s“’criminal history
show[ed] escalating behavior from physical assau#fts, credif-]card abuse, all
the wayto where we are now, [and] the fact thattiMews was using a fake address
so that he could attend a different schdoMatthews 513 S.W.3d at 580. The
officer also testified that Matthews “was able to lie witlidhesitation regarding
[his] whereabouts on the afternoon of the murderwall as what he had been
wearing” See id In addition to that background, the responderguas that
Matthews’s new evidena#oes not create a reasonable probability thatukenile
court would have retained jurisdiction:

None of the evidence Matthews argues should haes lpresented

could have mitigated the heinousness of Matthewimne. Matthews

did not commit capital mwer by shooting a store clerk during the

course of a robbery, or by shooting rival gang mensbh or even by

taking a gun to school and shooting his classmatsdiscussed in

the Statement of Facts, supra., Matthews went & garamour’s

house. He had sex with her. He then stabbed anangled her
because she was pregnant with his twins. He thied to cover up the
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crime by lying to the police and hiding evidenceatthew$’s] actions

spoke more to his maturity and sophistication lededn anything

counsel could have presenteth fact, the Director is hard pressed to

think of a crime more fitting for certification timathis one. Matthews

killed not only his teenage paramour, but alsodhigdren.
(Dkt. 15, at 41).

A court sitting on habeas rewwemay deny a claim based on only one of the
Stricklandprongs.See Leal v. Dretket28 F.3d 543, 548 (5th C2005)(“Failure
to prove either prong will defeat an ineffectivesss$ance clainf). The state
habeas court explicitly found that Matthews “fad|eéo demonstrate any allegedly
deficient performance prejudiced his case” andreasonable probability that, but
for the conduct complainedf, that the result of . . the juvenile certification
proceeding . .would have been differa¢rf State Habeas Record at 21&ven
considering the mitigating effect that Matthewsabieas evidence may have had,
and the greater insight it may have given the juleeoourt into his maturity and
sophisticationthe state habeas court was not unreasde in considering how
that evidence would have fit into the context oétavidence presented. While
Matthews now relies on lay testimony about his eioodl state, the State called
law-enforcement witnesses and juvenjlistice experts who provided thaled
testimony about his sophistication and maturiffhe nature of the offense and
Matthews’s history weighed iheavilyas the juvenile court deliberated whether

adult certification would protect the publicDespite his status as a juvenile,

Matthews faced charges involving three murders, allegedlynodtted in a
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particularly brutal fashion. The juvenile courtn@dered the fact that Matthews'’s
age had nearly removed him frons ibriginal jurisdiction.In the full context of
what was presented at trial and that which was kb@esl afterwards, the state
habeas court’s finding of n&trickland prejudice was not contrary to, or an
unreasonable application of, federal law.

3. Prior Hearings(Claim Four)

Finally, Matthews complains that trial counsel erfgy letting the juvenile
court “find probable cause and take notice of ptiestimony and findings from
hearings for which there was no record.” (Dkta?,66). In the juvenilavaiver
hearing, the State twice asked witnesses to disguesdous hearings for which no
record existed.J.R.R. Vol. 3 a#d5, 51. The juvenilecourt judgehadpresided over
the two prior detention hearings discussed by thate®s witnesses. That
experience witiMatthews’s case allowede juvenile courto take judicialnotice
of theprior hearings. The respondent provides state law ferpiftoposition that a
“trial court is presumed to judicially know what huseviously taken place in the
case tried before ithe parties are not required to prove facts thatia court
judicially knows” In re J.J.C, 302 S.W.3d 436, 446 (Tex. Applouston [14th
Dist.] 2009, pet. denied(quotation and alteration omittedMatthews further
fails to show any prejudice from the juvenile coudcognizing what he had
previously done in this casélhus,Matthews has not shown that the state habeas

court was unreasonable in finding that he had nmotven that tiefense counsel
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was ineffective during thpavenile certification haring by failing to object téhe
court taking judicial notice of its prior findingand testimony regarding probable
cause from priodetention hearings.State Habeas Record #41
4. Cumulative Error

Matthews alleges that the cumulative effecttloé alleged errors by trial
counsel merits habeas reliethe state habeas court held that, “[a]fter reviegin
[Matthews’s] claims of ineffective assistance, tig®urt concludes that they are
without merit, either as individual claims onmulatively, and thgiMMatthews]has
failed to prove by a preponderance of #nadence his trial counsel performed
deficiently either during the juvenileertification proceeding or ensuing trial.
State Habeas Record at 214. As discussed withrdetgaeach individual point
above, Matthews has not shown that the state habmags was unreasonable in
adjudicating his individuabtricklandarguments Because Matthewsas failed to
prove that his counsel was ineffective in any respéthere is nothingto
cumulate.”Villaneuva v. Stephen855 F. Appx 300, 308 (5th Cir. 2014)

Importantly, the court has reviewed the whole of Matvs’s allegations and
the entirety of the juvenileertification process. While Matthews has showatth
other attorneys mahave approached the hearing differently, he hasshown a
reasonable probability of a different result. Medtwvs had nearly aged out of the
juvenile-court process when the court came to considerrhissfer. The court had

before it sufficient probadb causeshowing that Matthews had committed the
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murders The court heard testimony about his maturity aoghistication from
more than one source. The State emphasized Masth@wor behavioral history
and, given his age and nature of the offense, geaainty that he would be soon
transferred to TDCJ And the juvenile court had to consider that Mattlsevad
committed a brutal crime which resulted in the ladsa young girl and their
unborn children. With that context, Matthews'sglhtions fall far short of proving
actual prejudice. The state habeesurt was not unreasonable in denying
Matthews’'sStricklandclaims.

[I. ClaimsArising from Trial

Matthews raiseshree claims involving the trial of his guilall of which he
alsoraised on state habeas review. The court finds Metthews has not stwn
that the stateourt adjudication of those issues was contrary oo, an
unreasonable application of, federal law.

A. False Evidence of Presumptive Blood Test (Claim Eight)

In an argument similar to the oencerning the juvenitevaiver hearing,
Matthews argues thdhe State presented false and misleadinigence regarding
presumptive bloodest results As in juvenile court, the prosecution adduced
testimony that DNA testing resulted in prelimingrgositive results for varical
items, such as the clothing which Matthews everlyualned over to the police (in
particulara shirt, socksandblue jeans whiclhehad washed and bleache®).R.

Vol. 10, at 158. Matthews’s briefing gives the impression that that® adduced
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testimony aboubnly the preliminary positive test results without gigithe jury
information about additional testinghe State, however, presented the bulk of its
DNA testimony througiRachel Burch a senior forensic analyst at thimiversity
of North Texas Center for Humaddentification.Burchtestified that confirmatory
testingof some itemsevealed thatit’'s not blood or. . .it was blood but we just
cant confirm it” R.R. Vol.9,at159-60. Burchalso described how the State had
not retested some items that had preliminarilygdgiositive for blood R.R. Vol.
9,at160-64. Burchalsoexplainedthe victim could not “be excluded as the possible
major contributor of . . . mixe®NA that's on [Matthews’s] right shQeR.R. Vol.
9, at 165 and “the contributor of [a] female profile on thedt shoe.” R.R. VolI. 9,
at 177. On crossexamination, thalefense elicited testimony that confirmatory
tests were eithemegative inconclusive, or not performed at alllr. Vo. 10, at 32
33, 36. Matthews has not pointed to any allegedly fals¢itesny that the defense
did not correct througiBurch’s testimay or crossexamination. See Long v.
Pfister, 874 F.3d 544, 548 (7th Cir. 2017) (“Mlapueitself holds is that perjury
known to the prosecution must be corrected befoeejtiry retires.”). Given the
whole of the State’s evidence, and placed in thatewt provide by cross
examination Matthews has not shown that the state court waseasonalain
finding thathe had
fail[ed] to show that any of the State's evidence complained bis
application supportinghemoranda, taken as a whole, was in fact false

or otherwise created a faldepression either during either the
juvenile certification proceeding or subsequehstrict court trial.

48



Case 3:19-cv-00192 Document 29 Filed on 10/26/20 in TXSD Page 49 of 54

The Court further concludes thafMatthews] has failed to

demonstrate that the introduction of any allegddlge evidence at

his trialviolated his dugyrocess rights
State Habeas Record at 214.

B. Ineffective Assistance at Trial (Claims Nine and Ten)

Matthews raises two complaint®gardinghis attornei representation
duringthe trial of his guilt. First, Matthews cemds that trial counsel should have
challenged the admission of testimony and evideato®ut the presumptive blood
tests (claimnine). Second, Matthewfsults counselor not objectingo testimony
about numerous extraneous acts (cléaeém). The state habeas court rejecbath
claims on state habeas review. Matthews must ghaivdecision was contrary to,
or an unreasonable application of, federal law.U28.C. § 2254(d)(1).

1. Presumptive Blood Tests

The State used the presumptive blood results attruch in the same way
as it had in the juveniteourt waiver hearingMatthewsargueshattrial counsel
should have objected to tla@mission othe presumptive bloodestresults The
state habeas court found no deficient performamceesultant prejudice in this
regard.

In his state habeas affidavit, trial counsel expéad: “In fact, it was trial
strategy to allow the presumptive tests. We argihed the lack of confirmatory

blood tests was exculpatory.” State Habeas Reeatr@l. Trial counsel’s closing

argument revealed its strategylrial counsel argued that the evidence
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unguestionably “provefMatthews]had sex with [the victim], that he was thére
but that was all it showedR.R. Vol.12 at 190. Trial counsel used the presumptive
test results to explain how M@ews initially became “the focus of everyone’s
attention.” Then counsel went on to argue that attention wdswmded:

But what they did do was to test to see if they canclude it was

what? Human blood. And what did all of those sestvery single one

of them come back was? It was not human blood. y@k&low they

can make all the excuses they want and justificegtiut what | know

is the witness sat in the stand, looked you indle and | asked the

guestion: Did any of them come back as human bloAd@ her

response was: We found no humianod on any of these items.
R.R. Vol.12, at 192, 196. Instead of provingshguilt, trial counsel argued that all
the DNA evidencecould prove when considered objectilye was “that they were
together that day at some point. . . . | think eevasked one of the forensic
scientists, did this evidence show that he commdidgenurder. No, it doesn't. . ..
It looked good. Butit didn't prove a murder.just proved they were there. It just
proved they had sex.R.R. Vol.12, at 204.

Trial counsel assessed the information and maden&rmed, strategic
decision not to object to testimony about the preptive blood tests. Trial
counses strategy allowegurors to understand why the police arrested Maithe
butstill allowed them to arrive at a nguilty verdict Even though trial counsel’s
strategy was not successf8tricklandjurisprudencejives wide latitude in making

tactical decisions.See Strickland466 U.S. at 689see also Pape v. Thale§45

F.3d 281, 291 (5th Cir. 2011) (“[A] ‘conscious aindormed decision on trial tactics
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and strategy cannot be the basis of constitutignadffective assistance of counsel
unlessitis soillchosen that it permeates thirerrial with obvious ufairness.”
(quoting Richards v. Quarterman566 F.3d 553, 564 (5th Cir. 2009)))The
Supreme Court has previously held “[tjo support efethse argument that the
prosecution has not proved its case it sometimé®iser to try to cast pervasive
suspicionof doubt than to strive to prove a certainty thadreerates.”"Harrington
v. Richter 562 U.S. 86, 109 (2011)The state habeamurtwas not unreasonable
in finding that tial counsel employedreasonald trial strategyn his approach to
the presumpve positive bloodtest results.
2. Bad Acts

Matthews claims that trial counsel provided ineffee representation in
failing to object toextraneous bad actsr which the State hadllegedlynot given
requisite noticeinder Rule 404 of the Texas Rules of EvideriRale 404 (b) allows
evidence of “other crimes, wrongs or acts” to bendtded for purposes such as
“proof of motive, opportunity, intent, preparatioplan, knowledge, identity, or
absence of mistake or accident,” and if “reasonalmd&ce is given in advance of
trial of intent to introduce such evidencélhe state habeas court summarized the
alleged bad actgresented by the prosecutias follows:

(A) evidence thafMatthews]sentnumerous text messages the

victim discussingvays to cause a miscarriage, procuringadortion,

punching the victim in the stomacthreatening other students and

threatening theictim; (B) texting and pursuing other girls whilee

victim was pregnant with[Matthews’s] children; (C) not being
affectionate with thevictim; (D) paying others to take him to the
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victim’s home in order to have sex; (E) goingttee victim’s house

without her parents’ knowledggjF) conducting Google searches

about gettingabortions and causing sdarriages; (G) lying tother

girls; (H) talking about killing himself; (I)requesting others to

convince the victim to have aabortion; (J) making threats to other

students; andK) [Matthews]yelling at his parents.
State Habeas Record at 192.

In his state habeas affidayittrial counselresponded to Matthews’s
complaintthat he should have objected to the testimony abilbad acts” “The
‘bad acts. . . were all made known to mélruthfully, | did notconsider them bad
acts for the purposes of 404(byhese were not extraneous acts unrelated to the
case. These were just fast-hone of which were a surprisét was trial strategy
not to make a buncbffrivolous objectiors but rather stay focused on the defense
that someone else dithe crime” State Habeas Record at.61

Matthews has not shown that trial counsel was inedr in his
understanding of Texas evidentiary lawn Texas, “[t]he jury is entitled to know
allrelevant surrounding facts and circumstanca$fefcharged offese.” Devoe v.
State 354 S.W.3d 457, 459 (Tex. Crim. App. 201Tyial counsel admitted that he
had received notice of thects butdid not believe thathe evidentiary rulebarred
their admission or usé&Rule 404(b) does not applyto “same transactionextual
evidence,”that is, to evidence that “imparts te thier of fact information essential

to understanding the context and circumstancesvefis” that are “blended or

interwoven.”See Camacho v. Stat®@64 S.W.2d 524, 532 (Te&rim. App. 1993)
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The contextual evidencis admissible, not for theurpose of showing character
conformity, but to illuminate the nature of theromalleged.”See id Additionally,
such extraneous information is admissible as evigeof identity whendentity is
at issue.See Moore v. Statg00 S.W.2d 193, 201 (Tex. Crim. App. 1983)hus,
the alleged “bad acts” provided necessary contexhe crime without amounting
to separate offenses.

The state habeas court found that Matthews had sih@wn deficient
performance or actual prejudice from trial coursseBndling of the allegedly false
evidence. State Habeas Recor@#4. Deferring to therial courts findings, the
statehabeasourtwas not unreasonable in ipplication ofStrickland Counsel
made a strategic decision not to object based omJdaw. Matthewdails to
overcome the strong presumption that counsel’s cehtell within the wide range
of reasonable professional assistan®r has he shown a reasonable abitity
that the trial counsel would have sustained angoign based on Rule 404(b).
The courtdeniesthis claim.

CERTIFICATE OF APPEALABILITY

Rule 11 of the Rules Governing Section 2254 Casgsiires a district court
to issue or deny a certificate of appealability whentering a final order that is
adverse to the petitionerA certificate of appealability will not issue unkshe
petitioner makes “a substantial showing of the @éof a constitutional right,” 28

U.S.C. § 2253(c)(2), which requires a petitionedemonstrate “that reasonable
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jurists would find the district court’s assessmarftthe constitutional claims
debatable or wrong.Tennard v. Dretkegs42 U.S. 274,282 (2004) (quotis¢ack
v. McDanie| 529 U.S. 473, 484 (2000)). After careful revieivthe petitioner’s
claims andthe applicable law, theourt corcludes that reasonable jurists would
not find its ruling debatable or wronglhe court will not certify any issue for
appellate consideration.
CONCLUSION AND ORDER
The courtordersas follows:

1. Themotion for summary judgmern(Dkt. 15)is granted.

2. The federal habeas corpus petitidkt. 1)is denied.

3. No certificate of appealability will issue

Theclerkwill provide a copy of this order to the partiesretord.

SIGNEDon Galvestonislandon  October 26th . 20.

_____ ~ /41,&14/\-/

EFFREY VINCENT BROWN
UNITED STATES DISTRICT JUDGE
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