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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

BAKER HUGHES INCORPORATEDet al,

Plaintiffs,

VS. CIVIL ACTION NO. H-09-CV-1446

fka MELLON FINANCIAL MARKETS LLC,

8§
)
8§
8
8§
BNY MELLON CAPITAL MARKETS LLC; 8
8§
et al, §

8§

8

Defendants.

MEMORANDUM OPINION & ORDER

INTRODUCTION

Pending before the Court is the respondents’, BM¥llon Capital Markets, LLC
(“BNY”) and Pershing LLC (“Pershing”) (collectivelyhe “respondents”), Rule 12(b)(1) motion
to dismiss and alternative, Rule 12(b)(6) motiondismiss (Docket Entry No. 13). The
petitioners’, Baker Hughes Inc. (“BHI”) and Bakeughes Treasury Services GMBH (“BHTS”)
(collectively, “Baker Hughes”) have filed a memadam of law in opposition to the
respondents’ motion (Docket Entry No. 19) and #gspondents have filed a reply (Docket Entry
No. 20). After having carefully considered the mof response, reply, the pleadings and
applicable law, the Court determines that the redpots’ motion to dismiss should be

GRANTED.
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. FACTUAL OVERVIEW

On December 19, 2008, Baker Hughes commenced arbitrproceedings against the
respondents by filing a statement of claim with #I&RA! for damages arising out of the
respondents’ alleged misrepresentations and omissio connection with their sale of certain
auction rate securitiésto Baker Hughes in March and August of 2007. Bskidughes
commenced its action against the respondents asrlitration rather than litigation in
accordance with certain contractual provisions gowg its brokerage accounts, requiring that
any claims it had against the respondents arisit@bsuch accounts be submitted to arbitration.
Thereatfter, in accordance with the FINRA’s procesduBHI, BHTS, BNY and Pershing each
executed a Uniform Submission Agreement consemndirigubmit the . . . matter in controversy,
as set forth in [Baker Hughes’ statement of claim]. to arbitration in accordance with the
Constitutions, By-laws, Rules, Regulations, and@wde of Arbitration Procedureof the
sponsoring organization.¢., FINRA].” (Docket Entry No. 1, 1 17) (emphasis original).
Pursuant to the FINRA Code, by letter dated Marct2@9, the Director of FINRA Dispute
Resolution (the “Director”) advised the partiestthzeir dispute would be heard by a panel of
three arbitrators, provided them with lists of &iddior candidates and instructed them to sign and
return their list of preferences by no later thaarth 25, 2009. The Director’s letter further
cautioned as follows: If we do not have your list on or before the return date, you will be
deemed to have accepted all Arbitrators on the list.” (Docket Entry No. 1, Ex. C, attached

thereto as Ex. 5). Under the FINRA Code, “[i]f tb&ector does not receive a party’s ranked

! “FINRA” stands for the Financial Industry Regulatd\gency. The FINRA is the successor entity t® Mational
Association of Securities Dealers, Inc. (“NASD”)t was created in July of 2007 through the consdiah of the
NASD and the member regulation, enforcement andration functions of the New York Stock Exchangéee
Docket Entry No. 13 at 1.see alsdocket Entry No. 1).

Z“Auction rate securities are long-term debt instemts, usually with a 30-year maturity date, whielve a variable
interest rate that is set in periodic ‘Dutch’ aonos.” (Docket Entry No. 13 at 2.)
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lists within [the time period allotted] the Directwill proceed as though the party did not want
to strike any arbitrator or have any preferencesragrthe listed arbitrators.” (Docket Entry No.
1 at Ex. H, FINRA Rule 12404(c)).

On March 24, 2009, Baker Hughes submitted its letait rankings to the Director. The
respondents, however, did not submit their arlwtredinkings to the Director until April 1, 2009-
-six days after the deadline. Baker Hughes corsté¢hdt the respondents only submitted their
arbitrator rankings at this time due to @x partee-mail from the Director to their counsel on
March 31, 2009, prompting their submission. Spealify, the e-mail stated, “Mr. Canellos, | am
writing in regards to the arbitrator ranking fornmigh was due to FINRA on March 25, 2009. |
have not received a copy of your arbitrator rankiogn. Please provide me with a status.
Thank you.” (Docket Entry No. 1, Ex. C, attachedx. 6.)

Thereafter, by e-mail dated April 1, 2009, respanslecounsel contacted Baker Hughes’
counsel to inquire as to whether Baker Hughes wbelavilling to consent to change venue for
the parties’ arbitration from Houston, Texas to Néark, New York, where their lawyers are
located and most of their witnesses reside. Irpaese to an e-mail inquiry from the
respondents’ counsel, Baker Hughes’ counsel adwisadit wished to maintain venue for the
hearing in Houston because Baker Hughes’ persoandl many of its witnesses reside in
Houston. Approximately an hour later, respondectsinsel telephoned Baker Hughes’ counsel
re-urging their request to change venue, advidiagthe respondents had failed to timely submit
their arbitrator rankings to the Director and resjirg that Baker Hughes consent to their late
submission of their arbitrator ranking forms. Ircleange for Baker Hughes' agreement to
extend the time period within which the respondesdsld submit their arbitrator rankings,

respondents’ counsel advised that the respondesugidviorgo filing a motion to change venue.
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Later that same day, Baker Hughes’ counsel telepthoespondents’ counsel and informed him
that Baker Hughes would not consent to the respusdéate submission of their arbitrator
rankings.

On April 2, 2009, the respondents’ counsel submhitidetter to the FINRA requesting,
pursuant to FINRA Rule 12207(&)an extension for good cause, by five business, dzfythe
time period within which to timely submit their @rator rankings. Baker Hughes asserts that,
by way of respondents’ counsel’s letter dated ApriR009, it learned for the very first time that
instead of applying FINRA Rule 12404, the Diredtad provided respondents’ counsel with an
ex partee-mail which, in turn, prompted them to submit thaibitrator rankings, attempt to
obtain Baker Hughes’ consent to a baseless matichdange venue and further attempt to extort
Baker Hughes’ consent to permit their late-filetbimator rankings. By letter dated April 4,
2009, the respondents moved for a change of vesruthé arbitration from Houston, Texas to
New York, New York, pursuant to FINRA Rule 122138) On April 13, 2009, Baker Hughes
submitted its opposition to the respondents’ matitor extension and for change of venue and
further requested sanctions against the respondectading reimbursement of its attorneys’
fees and costs associated with responding to #ponelents’ motions.

On April 16, 2009, the FINRA Case Administrator mdv the parties that “[ijn
accordance with the Code of Arbitration Proceditele 12207, on behalf of the Director of
Arbitration, the request to extend the due datdHerArbitrator Ranking Forms is granted. The
Arbitrator Ranking Forms received are accepted andl be consolidated for arbitrator
appointment.” (Docket Entry No. 1, Ex. E.) It@lstated that “[ijn accordance with the Code of

Arbitration Procedure Rule 12213, on behalf of Eheector of Arbitration, the request to change

3 FINRA Rule 12207(c) provides, in pertinent pangtt“[tjhe Director may extend or modify any deadlior time
period set by the Code for good cause.”
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venue has been denied.id.] It further noted that the respondents may resuhgir motion to
change venue before the arbitrator panel in acooslavith FINRA Rule 12213.1d.) The next
day, the FINRA Case Administrator forwarded a lettethe parties advisingnter alia, of the
composition of the arbitration panel, which inclddbe respondents’ arbitrator preferences.

On May 13, 2009, Baker Hughes filed its petition tms Court seeking an order
compelling arbitration before a lawfully constitdtpanel in accordance with the FINRA Code.
The respondents now move to dismiss Baker Hughestign pursuant to #b. R. Civ. P.
12(b)(1)and 12(b)(6).

[11.  STANDARDS OF REVIEW

A. Standard Under Federal Rule of Civil Procedure 12(b)(1)

A motion to dismiss filed pursuant to Rule 12(B)idr lack of subject matter jurisdiction
must be considered by the court “before any othellenge because the court must find
jurisdiction before determining the validity of &ien.” Moran v. Kingdom of Saudi Arahi27
F.3d 169, 172 (5th Cir. 1994) (internal citationitied). Since federal courts are considered
courts of limited jurisdiction, absent jurisdictiaonferred by statute, federal courts lack the
power to adjudicate claimsSeg e.g, Stockman v. Fed. Election Comm188 F.3d 144, 151
(5th Cir. 1998) (citing/eldhoen v. United States Coast Gya88 F.3d 222, 225 (5th Cir. 1994)).
Therefore, the party seeking to invoke the jurisdic of a federal court carries the burden of
proving its existenceStockman138 F.3d at 151Rammingv. United States?81 F.3d 158, 161
(5th Cir. 2001).

In reviewing a motion to dismiss for lack of sulijenatter jurisdiction, a district “court is
free to weigh the evidence and resolve factualudespin order to satisfy itself that it has the

power to hear the case.Montez v. Dep’'t of Nayy392 F.3d 147, 149 (5th Cir. 2004) (citing
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Land v. Dollar 330 U.S. 731, 735 & n. 4, 67 S. Ct. 1009, 91 d.. £209 (1947)). It may base its
disposition of such a motion on any of the followin‘(1) the complaint alone; (2) the complaint
supplemented by undisputed facts; or (3) the comiptapplemented by undisputed facts plus
the court’s resolution of disputed factdMlontez 392 F.3d at 149 (citinobinson v. TCI/US W.
Commc'ns, In¢.117 F.3d 900, 904 (5th Cir. 1997)). In this regédnd presumptive truthfulness
attaches to the plaintiff's allegations, and thart@an decide disputed issues of material fact in
order to determine whether or not it has jurisdictio hear the case.Montez 392 F.3d at 149.
Nevertheless, the burden of proof that jurisdictidoes exist remains with the plaintiff.
Ramming v. U.$281 F.3d 158, 161 (5th Cir. 2001).

“When a Rule 12(b)(1) motion is filed in conjuranti with other Rule 12 motions, the
court should consider the Rule 12(b)(1) jurisdictibattack before addressing any attack on the
merits.” Id. (citing Hitt v. City of Pasadenab6l1 F.2d 606, 608 (5th Cir. 1977) (per curiam)).
“This requirement prevents a court without jurisain from prematurely dismissing a case with

prejudice.” Id.

B. L egal Standard Under Federal Rule of Civil Procedure 12(b)(6)

Federal Rule of Civil Procedure 12(b)(6) authasizedefendant to move to dismiss for
“failure to state a claim upon which relief may dranted.” ED. R.Civ. P.12(b)(6). Under the
demanding strictures of a Rule 12(b)(6) motionjh#tplaintiff's complaint is to be construed in
a light most favorable to the plaintiff, and théeghtions contained therein are to be taken as
true.” Oppenheimer v. Prudential Sec., In@4 F.3d 189, 194 (5th Cir. 1996) (citiMjtchell v.
McBryde 944 F.2d 229, 230 (5th Cir. 1991)Dismissal is appropriate only if, the “[flactual
allegations [are not] enough to raise a right tbefeabove the speculative level, on the

assumption that all the allegations in the complare true (even if doubtful in fact).Bell Atl.
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Corp. v. Twombly 550 U.S. 544, 555, 127 S. Ct. 1955, 1965, 167d12& 929 (2007).
Moreover, in light of Federal Rule of Civil ProcedwB(a)(2), “[s]pecific facts are not necessary;
the [factual allegations] need only ‘give the defent fair notice of what the . .. claim is and th
grounds upon which it rests.Erickson v. Pardus551 U.S. 89, 93, 127 S. Ct. 2197, 2200, 167
L.Ed.2d 1081 (2007) (per curiam) (quotimgrombly 550 U.S. at 555, 127 S. Ct. at 1964). Even
so, “a plaintiff's obligation to provide the ‘grods’ of his ‘entitle[ment] to relief’ requires more
than labels and conclusions, and a formulaic reerteof the elements of a cause of action will
not do.” Twombly 550 U.S. at 555, 127 S. Ct. at 1964 - 65 (cifdapasan v. Allain478 U.S.
265, 286, 106 S. Ct. 2932, 92 L.Ed.2d 209 (1986)).

More recently, inAshcroft v. Igbgl the Supreme Court expounded upon Teeombly
standard, reasoning that “[tjo survive a motiordismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claimelief that is plausible on its face.Ashcroft
v. Igbal ---U.S. ----, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 88809) (quotingfwombly 550 U.S.
at 570, 127 S.Ct. at 1974). “A claim has facidysibility when the plaintiff pleads factual
content that allows the court to draw the reasanatierence that the defendant is liable for the
misconduct alleged.’Ashcroft ---U.S. ----, 129 S. Ct. at 1949 (citifigvombly 550 U.S. at 556,
127 S.Ct. at 1955). “But where the well-pleadettdalo not permit the court to infer more than
the mere possibility of misconduct, the complaias falleged-but it has not ‘show [n]-‘that the
pleader is entitled to relief.’Ashcroft ---U.S. ----, 129 S. Ct. at 1950 (quotingd=R. Civ. P.
8(a)(2)). Nevertheless, when considering a 12fbiétion to dismiss, the Court’s task is
limited to deciding whether the plaintiff is engitl to offer evidence in support of his or her

claims, not whether the plaintiff will eventuallygvail. Id. at 563, 1969 n.8citing Scheuer v.
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Rhodes416 U.S. 232, 236, 94 S. Ct. 1683, 40 L.Ed.2q1974));see alsalones v. Greninger

188 F.3d 322, 324 (5th Cir. 1999).

V. ANALYSISAND DISCUSSION

In this case, Bakers Hughes has filed a petitiocotapel arbitration pursuant to 9 U.S.C.
8 4, alleging that the respondents have refuseattirate before a lawfully constituted panel
comprised of arbitrators selected pursuant to tNE&RR Code of Arbitration Procedure (“FINRA
Code”), in spite of the parties’ arbitration agregrmmandating such. It argues that the relief it
seeks is appropriate and necessary in this instaawause the Director’s actions, taken on behalf
of the respondents, constitute flagrant and egusglreaches of the FINRA Code. It further
contends that by way of its conduct, the Directas wrongly tilted the arbitration playing field
in favor of the respondents, FINRA member firmsspdee their failure to follow the FINRA’s
rules. As a consequence, it contends that it isleshto a judgment in its favor as well as the
appointment of an arbitration panel consistent wghimely filed submissions as provided for
by the FINRA Code.

In contrast, the respondents contend that Bakerhekigpetition must be dismissed
because the decision it seeks to appeal is beymndcbpe of judicial review. Specifically, they
contend that Baker Hughes consciously ignores obhiniy judicial precedent establishing that
judicial review of arbitrations is limited to nawmty circumscribed “gateway questions of
arbitrability"—not to procedural matters such amitig, waiver, delay or other like defenses.
They further maintain that they have not refusedrtmtrate within the meaning of the statute nor
have they disagreed on a method for selecting thierators. Accordingly, the respondents
contend that the great weight of judicial authoptyhibits this Court from intervening in the

emerging arbitration. This Court agrees.
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Section 4 of the Federal Arbitration Act (“FAA”), B.S.C. 8§ 4, sets forth the rules
governing a district court’s role in the arbitratiprocess prior to the issuance of an arbitration
award. It provides, in pertinent part, as follows:

A party aggrieved by the alleged failure, neglemt,refusal of

another to arbitrateunder a written agreement for arbitration may

petition any United States district court whichyvesafor such

agreement, would have jurisdiction under Title iB8a civil action

or in admiralty of the subject matter of a suitsang out of the

controversy between the parties, for an order tingdhat such

arbitration proceed in the manner provided foruolsagreement.
9 U.S.C. 8 4 (emphasis added). Pursuant to thigagion, once a party petitions a district court
to compel arbitration, “[tlhe court shall hear therties, and upon being satisfied that the making
of the agreement for arbitration or the failurectomply therewith is not in issue, the court shall
make an order directing the parties to proceedhdration in accordance with the terms of the
agreement.” 9 U.S.C. 8 4. Section 5 of the FAAHer provides that a court shall, upon the
application of any party to the controversy, inare to designate and appoint an arbitrator or
umpire to act under the arbitration agreement “wthth same force and effect as if he or they had
been specifically named therein” in circumstancéene “no method [of haming or appointing
an arbitrator or arbitrators or an umpire] be pded [within the arbitration agreement], or if a
method be provided and any party thereto . . [slaib avail himself of such method, or if for
any other reason there shall be a lapse in thengaofian arbitrator or arbitrators or umpire, or
in filling a vacancy.” 9 U.S.C. § 5.

“Under the FAA, jurisdiction by the courts to @ntene into the arbitral process prior to
issuance of an award is very limitedGulf Guar. Life Ins. Co. v. Connecticut GeneraleLlifs.

Co, 304 F.3d 476, 486 (5th Cir. 200@jting Larry’s United Super, Inc. v. Werrie853 F.3d

1083, 1085 (8th Cir. 2001)). More specificallyclurts are limited to determinations regarding
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whether a valid agreement to arbitrate exists &edstope and enforcement of the agreement,
including the arbitrability of given underlying gistes under the agreemenGulf Guar, 304
F.3d at 486 (citingit Werries 253 F.3d at 1085 — 86) (““[A] court compellingogtration should
decide only such issues as are essential to dgfthie nature of the forum in which a dispute
will be decided.”) (quotingGreat Western Mtg. Corp. v. Peacpdd O F.3d 222, 230 (3d Cir.
1997)); Republic of Nicaragua v. Standard Fruit C837 F.2d 469, 478 (9th Cir. 1991) (“Our
role is strictly limited to determining arbitraltyfiand enforcing agreements to arbitrate. . . .”)).
To this end, the United States Supreme Court hgshasized that issues or “questions of
arbitrability” include those instances “where caigting parties would likely have expected a
court to have decided the gateway matter, wheredhenot likely to have thought that they had
agreed that an arbitrator would do so, and, coresgty where reference of the gateway dispute
to the court avoids the risk of forcing partiesaibitrate a matter that they may well not have
agreed to arbitrate."Howsam v. Dean Witter Reynolds, IN637 U.S. 79, 83 - 84, 123 S. Ct.
588, 592, 154 L. Ed.2d 491 (2002). Thus, “a gatedspute about whether the parties are
bound by a given arbitration clause” or “a disagreret about whether an arbitration clause in a
concededly binding contract applies to a particiyge of controversy” raises a “question of
arbitrability” to be decided by a courld. at 84, 123 S. Ct. at 592 (internal citations orditte

The Supreme Court has also pointed out thatstipres of arbitrability” are inapplicable
in “general circumstance[s] where parties woulellykexpect that an arbitrator would decide the
gateway matter,” such as in matters where the €gdoral’ questions . . . [arise] out of the
dispute and bear on its final dispositionld. at 84, 123 S. Ct. at 592 (quotidghn Wiley &
Sons, Inc. v. Livingster876 U.S. 543, 546 — 47, 84 S. Ct. 909, 11 L. @28 (1964)). Such

guestions “are presumptivehot for [a] judge, but for an arbitrator, to deciddd. (emphasis in
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original). Equally so, “allegation[s] of waivergldy, or a like defense to arbitrability” should
also be decided by an arbitratdlowsam 537 U.S. 79, 84, 123 S. Ct. at 592 (quotihgses H.
Cone Mem’l Hosp. v. Mercury Constr. Cqrg60 U.S. 1, 24 - 25, 103 S. Ct. 927, 74 L. Ed.2d
765 (1983)).

The Fifth Circuit has further reasoned that “chales to the procedural aspects of
arbitration are for the arbitrator to decide, whileallenges to the substantive arbitrability of
disputes are for the courts to decideGulf Guar, 304 F.3d at 487 (citingmith Barney
Shearson, Inc. v. Boond7 F.3d 750, 753 - 54 (5th Cir. 1995) (findingttla party’s claim that
arbitration was time-barred was a proper dispuganging arbitration procedure for the arbitrator
where rules regarding timeliness were incorporatemlthe agreement to arbitrate and the parties
agreed to have any dispute between them resolvedtilyation) (other citations omitted)). In
adopting the Fourth Circuit’s reasoning as explaimeHooters of Am., Inc. v. Phillipshe Fifth
Circuit employs the following rule: “[g]enerallpbjections to the nature of arbitral proceedings
are for the arbitrator to decide in the first imste . . . [flairness objections should generally be
made to the arbitrator subject only to limitpdst-arbitration judicial review as set forth in
section 10 of the FAA.”Gulf Guar, 304 F.3d at 487 (quotingooters of Am.173 F.3d 933,
940 - 41 (4th Cir. 1999) (emphasis added)).

Based on the aforementioned controlling authotinis Court finds no authority inherit in
the FAA or case law for it to entertain Baker Hugjhpetition prior to the issuance of an
arbitration award. Indeed, the respondents haveefiased to arbitrate within the meaning of 9
U.S.C. 8§ 4 nor has any “default” in the arbitratiprocedure occurredSee LAIF X SPRL v.
Axtel, S.A. de C.V390 F.3d 194, 198 (2d. Cir. 2004) (quotiacobs v. USA Track & Field

374 F.3d 85, 89 (2d. Cir. 2004) (internal citatmmitted) (“A party has refused to arbitrate if it
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‘commences litigation or is ordered to arbitratpettdispute [by the relevant arbitral authority]
and fails to do so0.”))see also PaineWebber Inc. v. Faragaii F.3d 1063, 1066 (3d Cir. 1995)
(holding that “an action to compel arbitration unttee [FAA] accrues only when the respondent
unequivocally refuses to arbitrate, either by fgjlto comply with an arbitration demand or by
otherwise unambiguously manifesting an intentioh two arbitrate the subject matter of the
dispute”). Moreover, Bakers Hughes makes no chgdeto the making or validity of the
arbitration agreement nor does it insinuate thatdtbitration agreement is void, unenforceable
or warrants rescission. Instead, it argues thatréispondents have failed to follow the method
for appointing arbitrators specifically delineaiadhe parties’ arbitration agreement and that the
FINRA Director has sanctioned the respondents’ aohdlespite its lack of authority to do so.
Based on the record, however, the Court cannottlsaysuch a failure has occurred,
especially in light of the fact that no precise emgnent exists among the partiesplicitly
delineating a particular method for naming andfgpanting arbitrators in this case. Indeed, itis
undisputed that pursuant to the Uniform Submisg\gneement executed by the parties, each
party consented to submit the controversy set fortBaker Hughes’ statement of claim “to
arbitration in accordance with the Constitutiony;|8wvs, Rules, Regulations, and/Gode of
Arbitration Procedureof the sponsoring organizationd,, FINRA].” (Docket Entry No. 1,
19.) The fact that the parties agreed that thigration would be governed by the FINRA Code,
without more, does not necessarily suggests tleapénties’ arbitration agreement incorporated
the FINRA Code or containedspecificmethod for naming and/or appointing arbitrato&ee
Bulko v. Morgan Stanley50 F.3d 622, 625 (5th Cir. 2006). Additionaken assuming that
the FINRA Code is incorporated into the partieshitaation agreement as Baker Hughes

insinuates, the FINRA Code includes various othues concerning the appointment, removal

12 /14



and replacement of arbitrators, including FINRA &uR412, entitled “Director’s Discretionary

Authority,” which provides that “[tlhe Director magxercise discretionary authority and make
any decision that is consistent with the purpodeth® Code to facilitate the appointment of
arbitrators and the resolution of arbitrationsDo¢ket Entry No. 1, Ex. H)

Here, Baker Hughes attempts to assert a challehge dssentially extends to the
procedural aspects of arbitration, namely the @atain selection process and the alleged
unfairness of that process. Thus, in substaneeisgue presented in this action is a procedural
one to be determined by the arbitrators, not by @ourt at this juncture. Therefore, Bakers
Hughes is not entitled to an order compelling aalitn in this instance because it has not
demonstrated that: (1) it is an “aggrieved pagyg’it must be to invoke 8§ 4; (2) the respondents
have “failed, neglected or refused” to arbitratém the meaning of § 4; (3) a failure to follow a
specificmethod for naming and/or appointing arbitratorssesforth in the parties’ arbitration
agreement has occurred; or (4) a lapse in the mpofirarbitrators or in filling a vacancy has
occurred within the meaning of 8 5.

Further, even assumirggguendothat Baker Hughes has satisfied the prerequisftes 4
sufficient to commence a petition compelling adtitsn in this instance, this Court is of the
opinion that it lacks subject matter jurisdictioveo this dispute. Although 8§ 4 provides for the
filing of a petition to compel arbitration, it doe®t, nor does any other section of the FAA,
establish an independent basis for federal jurigaic Smith v. Rush Retail Ctrs., In@60 F.3d
504, 505 (5th Cir. 2004) (citingloses H. Cone460 U.S. at 25 n.32, 103 S. Ct. 927). “In short,
for a federal court to enter an order to compeitietton under 8§ 4, ‘there must be diversity of
citizenship or some other independent basis foereddurisdiction before the order can issue.”

Id.; see alsdPrudential-Bache Sec., Inc. v. Fitcd66 F.2d 981, 987 (5th Cir. 1992) (explaining
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that “Moses Conestablishes definitively that the FAA does notvie an independent basis for
federal jurisdiction”). Because complete diversdly citizenship is non-existent among the
parties in this case and the petition, on its falmes not appear to assert a federal question or
some other independent basis for federal jurisahctihis Court lacks subject matter jurisdiction
over this action and the petition must be dismissed
V. CONCLUSION

Based on the foregoing discussion, the Court oeters that Baker Hughes’ petition to
compel arbitration is DENIED; and the respondentstion to dismiss is GRANTED.

It is SOORDERED.

SIGNED at Houston, Texas this"l8ay of March, 2010.

e S

Kenneth M. Hoyt
United States District Judge
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