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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

MICHAEL CHICCA, 8
8
Plaintiff, 8
8
V. 8 CIVIL ACTION NO. H-10-2990
8§
ST. LUKE'S EPISCOPAL HEALTH 8
SYSTEM, 8
§
Defendant. 8

MEMORANDUM AND ORDER

Pending before the Court are PlaingffiMotion for Partial Summary Judgment
(Doc. No. 32), and Defendant’'s Motionrf@ummary Judgmer{Doc. No. 35). After
considering the motions, all responses theret tla@ applicable law, the Court finds that
Plaintiff's motion must be DENIED, anBefendant’s motion must be GRANTED IN
PART and DENIED IN PART.

l. BACKGROUND

Plaintiff Michael Chicca alleges violahs of the Fair Labor Standards Act
(“FLSA”), 29 U.S.C. 88 201-219, by St. LukeEpiscopal Health System (“Defendant”
or “St. Luke’s”). In considering Chicca’s FLS&aim, the Court first must consider the
nature of Chicca’s employment at St. Luke’s.

Chicca obtained an undergraduate degmn Computer Science Programming
from North Harris County College in 1986. (Chicca Dep. at 9:16-25, Doc. No. 35-L.) In

1998, Chicca interviewed for the position bfformation Protection Analyst at St.
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Luke’s. (d. at 35:17-25.) In March 1998, Chicca svhired as Information Protection
Analyst in the Information Protection Depadnt of St. Luke’s,with a salary of
$4834/month. (Offer Letter, Doc. N&5-Q.) By 2007, Chicca was making $6,801
monthly, or approximately $81,000 per ye@hicca Pay Stub, Doc. No. 35-R.) During
the last three years of @loa’'s employment, Chicca’s ditt supervisor was Elizabeth
Morton. (Morton Aff. § 12, Doc. No. 35-D.) Morton reported to Deborah Williams, the
director of the departmentd()

The parties dispute the natweChicca’s responsibiliéis at St. Luke’s. However,
there are some basic facts about which tiere disagreement. Stuke’s is a hospital
system that has a number of employees, avatiaty of departmentgMorton Aff. § 4;
Chicca Decl. 1 4, January 14, 2012, Doc. No. 40Chicca Declaration No. 1”).) One of
the departments within St. Luke’s isetinformation Technology Department (“IT”),
which serves the varying technology-related needs of St. LukdsIT is sub-divided
into teams; one such tearmm Security Services groupyhich provides information
protection and security.ld. 1 8.) The group is responsible for ensuring that proper
security measures are in &ff, and certifies thaechnology applicabins utilized by St.
Luke’s comply with security policies and standardd. {{ 10.) The group also ensures
that secure data, includingatient records and employee information, is accessible only
by employees who have a legitimate reason to access the informiatipn. (

The Security Services group employs hmfation Protection (“IP”) analysts. IP
analysts can make up to $98,000 per year, andlassified as exempt employees under

the FLSA. (d. § 11.) According to Chicca’s supervistbe was employed as a Senior IP



Analyst. (d. T 12.} Although the contours of Chicca’slecat St. Luke’s are contested,
the parties generally agree ti@zticca worked on projects wherein he had to ensure that a
particular software application was in line wish. Luke’s security standards. They also
agree that Chicca worked on responding Aocess Control Entitlement Systems
(“ACES”) requests, which allow St. Luke'ssers to seek access to various software
applications. The specific nature of these $g@id others), including the extent to which
Chicca completed them with independerand discretion, is dispute.

Defendant’s characterization of Chitaesponsibilitiesrelies primarily upon
descriptions of Chicca’s work drawn from reses that Chicca created after his departure
from St. Luke’s in 2008, as well as Chicca’s deposition early in this litigafefendant
also relies upon descriptions of Chicca’s dutiestained in perfornrece reviews. Chicca
relies primarily upon his own declarations,which he classifies his primary duties as
“limited to entering and updating the user pesdil security classdations, and security
access codes” for Defendant’s employees.d€hDecl. No. 1 1 12,7.) Chicca did not,
he explains, “write new programs, design rtfeavdware, or re-arraeghe configurations
of computers.” Id. T 22.) According to Chicca, his rdle creating user profiles, security

groups, and access codes was drgdnone of data entryld.)

! Chicca does not dispute this charaetgion, but it is contrary to éhoffer letter he received from St.

Luke’s, which refers to his position only as “Information Protection Analyst.” (Offer Letter.)

2 Defendant has urged that the Court should not consider two declarations in which Chicca explains the job
descriptions included in these resumes. In rejecting Defendant's Motion to Strike these decldnations, t
Court explained that a job description that a plaintiff writes for his resume does not “preclude him from
arguing that his day-to-day activities differ from those described in these documents—such actions merely
raise credibility questions for the factfindeg&thaefer v. Indiana Michigan Power Co., 358 F.3d 394, 400-

01 (6th Cir. 2004). (Doc. No. 46.) Indeed, “resunmegy not provide the most accurate picture of an
employee’s job because resumes are typically designed to enhance the employee[]s duties and
responsibilities in order to obtain a jold. at 401 (citingAle v. Tennessee Valley Auth., 269 F.3d 680,

688-89 (6th Cir. 2001 Thus, while the Couiwill consider Chicca’s resumeis also will consider his later
explanations of them.
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St. Luke’s describes Chicca’s responsilastiin different terms. According to St.
Luke’s, in the role of Senior IP Analysthicca’s primary responsibility was to “maintain
the security of localind remote information resources.” (Chicca Resume, Doc. No. 35-
N.) In this role, Chicca also served orrdject teams.” (Chicca Dep. at 50:11-25.) One
such project team worked on replacing aatemials managemertpplication,” called
“PMM.” (1d. at 51:1-13.) Chicca’s role in this project was to enter user accounts and
assign the proper security reléo those user accountsd.(at 51:16-20.) In working on
this project, Chicca also created a docunmefiecting the procedures to be followed by
the IP department in utilizing the PMM applicatiotd. (at 58:7-13.) Another task that
Chicca performed in connection with opgcts, including the PMM project, was
consulting with users to test the softwaréngegmplemented or chged in the project.
(See, eg., Chicca Dep. at 60:19-25, 64:14-19.)dddition to Chicca’s work on projects
like the PMM project, Chicca was also pessible for responding to ACES requests.
(Morton Aff. § 15.) However, Chicca indicatdsat, while he input these requests, he did
not decide what level of security accasy employee would havéChicca Decl. No. 1
15.)

Chicca was also involved in the instéilbm of new versions to software, or
“upgrades,” which were provided by treame vendors who provided the original
software. (Chicca Decl. 1 9.) €ba indicates that the exteof his involvement with
upgrades was to re-enter or import secuasitgess information after the new version of
the program was installed. Because ftinstallation of an upgrade required the
participation of a number of computezchnical support departments, the computer
technical support division helthily “change management” ntawgs to discuss the status
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of plans to install upgrade$Chicca Decl.  11.) Chicceontends that, although he
“nominally chaired these meetings,” he haa ‘authority to direcany other department

or employee.” Id.) Chicca’s supervisor similarly acknéedges that Chicca’s role during

the meetings was to advance the slides on the presentation and take notes of the
discussion, and that he did not have the authtwiset the agenda for the meetings or to
schedule the upgrades. (Morton@at 69-71, Doc. No. 32-D.)

Another responsibility that Chicca descsla his resume and deposition is work
with internal and external auditors. Inshiesume, Chicca indicates that he “worked
closely with internal and external audit@sd senior company management.” (Doc. No.
35-N.) The purpose of these audits, accordm@hicca’s deposition, was to ensure that
users had access to the information in thelieation that they needed. (Chicca Dep. at
48:7-9.) These audits were pmrhed on 28 to 30 applicatiotizat the IP group serviced;
each of these applications was audited oneeyesix months, with audits taking between
two weeks and one month to completehif@€a Dep. at 47:18, 2518:1-9; 49:1-13.)
Chicca performed this responsibility in rotatiith the rest of hisgeam. (Chicca Dep. at
48:10-20.) As described by Chicca, the pesceequired him to print out a list of
employees’ security access files and subtinédse records to a representative of the
department using the application.hi€ca Decl. § 11, Feb. 6, 2012, Doc. No. 40-2
(“Chicca Decl. No. 27).) He also submittedetinecords to the Internal Audit department
for review. (d.) However, Chicca did not decide what employees’ security access levels
would be; rather, he “merefgacilitated a review” by othe®t. Luke’s departments.d)

Chicca has filed a Motion for Partial ®mary Judgment, asking the Court to
grant summary judgment on Defendant’s raffitive defense that Chicca was exempt
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from the FLSA. Defendant also moves for summary judgment, asking the Court to
conclude that Chicca was exempt under the FLSA, and asking the Court to find that the
applicable statute of limitations in this casetwo years. With the above evidence in
mind, the Court considers the parties’ cross-motions for summary judgment.
I. LEGAL STANDARD

To grant summary judgment, a court miiatl that the pleadings and evidence
show that no genuine issue of material fagtsts, and that the movant is therefore
entitled to judgment as matter of law. Fed. R. Civ. P. 56. The party moving for
summary judgment must demonstrate the aleseh@ny genuine issue of material fact;
however, the party need not negate ¢hements of the nonmovant’s casétle v. Liquid
Air Corp., 37 F.3d 1069, 1075 (5th Ct997). If the moving party meets this burden, the
nonmoving party must then go beyond the plegslito find specific facts showing there
is a genuine issue for tridld. “A fact is ‘material’ if its resolution in favor of one party
might affect the outcome of the lawsuit under governing l&essamon v. Lone Star
Sate of Tex., 560 F.3d 316, 326 (5th Cir. 2009) &tibn omitted) (internal quotation
marks omitted).

Factual controversies should be tesd in favor of the nonmoving partiiquid
Air Corp., 37 F.3d at 1075However, “summary judgment is appropriateainy case
where critical evidence is so weak or tenuousioressential fact th#tcould not support
a judgment in favor of the nonmovantd. at 1076(citation omitted) (internal quotation
marks omitted). Importantly, “[tthe nonmovanannot satisfy hisummary judgment
burden with conclusional allegations, unsubstéed assertions, asnly a scintilla of
evidence.”Diaz v. Superior Energy Services, LLC, 341 F. App’x 26, 28 (5th Cir. 2009)
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(citation omitted). A court should not, in the absence of proof, assume that the
nonmoving party could or woulgrovide the necessary factsquid Air Corp., 37 F.3d at
1075.

[I. ANALYSIS

The Fair Labor Standards Act requires emgpls to pay time and a half for each
hour that an employee works in excessd0fhours, 29 U.S.C. § 207(a), and creates a
cause of action for employees against emgisythat violate thesrequirements, 29
U.S.C. 8§ 216(b). However, this generale is subject t@everal exceptiond/ela v. City
of Houston, 276 F.3d 659, 666 (5th Cir. 200R) issue in this case is Section 13(a) of the
FLSA, which exempts employees who holdoha fide executive, administrative, or
professional capacity” from the overtime regments of Section 207(a). 29 U.S.C. §
213(a)(1).

In order to determine whether an emp@eyis exempt under Section 13(a), courts
must “determine the employee’s chief or pipal duty . . . [which] will usually be what
she does that is of principal value to the employer, not the collateral tasks that she may
also perform, even if they camsmie more than half her timeDalheim v. KDFW-TV, 918
F.2d 1220, 1227 (5th Cir. 1990) (internal citations omitted). In determining an
employee’s principal duty, courts considehétactual, day-to-day job activities of the
employee,” and “not the labels the employee or the employer place on those Haties.”

v. Woodlands Fire Dept., 440 F. Supp. 2d 626, 634.[5 Tex. 2006) (citingTyler v.
Union Oil Co. of Cal., 304 F.3d 379, 404 (5th Cir. 2002 To discern what an
employee’s actual, day-to-daghj activities are, genal job descriptions contained in an
employee’s resume or prepared by theplyer may be considered, but are not
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determinative, and descriptis contained in depositionand affidavits should be
considered as welld. (citing Schaefer v. Ind. Mich. Power Co., 358 F.3d 394, 400-01
(6th Cir. 2004)).

Exemptions to the FLSA’s overtime quisions must be “narrowly construed
against the employers seéaf to assert [them],Arnold v. Ben Kanowsky, Inc., 361 U.S.
388, 392 (1960), leaving the employeith the burden of estabhing its entitlement to
the exemptionDole v. Mr. W Fireworks, Inc., 889 F.2d 543, 546 (5th Cir. 1989) (citing
Arnold v. Ben Kanowsky, Inc.,, 361 U.S. 388 (1960)). Ultimately, “the inquiry into
exempt status under [Section 13(a) ofSAl remains intensely fact bound and case
specific;” as a result, “[elJach case mb&t judged on its own peculiar fact®alheim,
918 F.2d at 1226-27.

A. Exemptions

As noted above, Section 13(a)(1) of FA exempts individuals in executive,
administrative, and professional capacities..2S.C. § 213(a)(1). Defendant contends
that Plaintiff is exempt under both eéh“professional” and the “administrative”

exemptions of Section 13(a))Under the “professionaléxemption, Defendant urges

3 Defendant also contends that Plaintiff is an exempt computer employee under Section 13(a)(17) of the
FLSA, which exempts “any employee who is a computer systems analyst, computer programmer, software
engineer, or other similarly skilled worker, whose primary duty is . . . the design, development,
documentation, analysis, creation, testing, or modification of computer systems or programaginclud
prototypes, based on and related to user or system design specifications.” 29 U.S.C. § 213(a)(17)(B).
However, it is not entirely clear that 213(a)(17) apptie salaried employees, dilPlaintiff. Though some

courts have found that Section 213(&)(tloes apply to salaried plaintif8gllerin v. Xspedius Mgmt. Co.

of Shreveport, L.L.C., 432 F. Supp. 2d 657, 665 n.9 (W.D. La. 2006), others have held that 213(a)(17)
applies only to hourly employeeSee Santiago v. Amdocs, Inc., 2011 WL 6372348, at *2-3 (N.D. Cal.

Dec. 19, 2011)see also Berquist v. Fidelity Info. Servs. Inc., 399 F. Supp. 2d 1320, 1330 (M.D. Fla. 2005)

(“In other words, pursuant to 29 C.F.R. § 541.400(b) (2004), computer employees can be exempt under the
professional exemption in 29 U.S.C. § 213(a)(1) if they meet the minimum salary requirement.@® $45

a week,or under the computer employee exemption, 28.0. § 213(a)(17), ithey meet the minimum

hourly requirement of $27.63.”) (emphasis added). Because the regulations apply the same standard to
computer employees whether a court evaluates #LSA claim under 213(a)(1) or 213(a)(1%e 29
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that Plaintiff is exempt as a computeofassional. Because Section 13(a)(1) provides
that its terms “are [to be] defined and delimited from time to time by regulations of the
Secretary [of Labor],” 29 U.S.C. § 213(a)(ihe Court looks to the Code of Federal
Regulations for direction on how to cone the Section 18)(1) exemptions.
1. Professional Exemption for Computer Employees
The regulations provide detailed guidanon how the professional exemption is
to be applied to computer employeeseyldefine this exemption as follows:

(b) The section 13(a)(1) exempti@pplies to any computer employee
compensated on a salary or fee basisa rate of not less than $455 per
week . . . exclusive of board, lodgimg other facilities,and the section
13(a)(17) exemption applies to any computer employee compensated on
an hourly basis at a rate not léakan $27.63 an hour. In addition, under
either section 13(a)(1) or section ag(L7) of the Act, the exemptions
apply only to computer employees whose primary duty consists of:

(1) The application of systems aysik techniques and procedures,

including consulting with users, to determine hardware, software or

system functional specifications;

(2) The design, development, documentation, analysis, creation,
testing or modification of computslstems or programs, including
prototypes, based on and related to user or system design
specifications;

(3) The design, documentation, tagti creation or modification of
computer programs related to machine operating systems; or

(4) A combination of the aforementioned duties, the performance
of which requires the sae level of skills.

29 C.F.R. 8 541.400(b). The regulations make clear that not all employees who work
with computers are to be exempted under BLSA. Such a reading of the exemption
would be “an understandable mistake, one #netes from the common perception that

all jobs involving computers are neceslyahighly complex ad require exceptional

C.F.R. § 541.400(b), the Court need not determine, for the purposes of this Memoi@mdiu®nder,
whether 213(a)(17) appli¢s salaried employees.
9



expertise.”"Martin v. Ind. Mich. Power Co., 381 F.3d 574, 580 (6th Cir. 2004). Instead,
“the regulations provide than employee’s primary duty raurequire ‘theoretical and
practical application of hhly-specialized knowledgén computer systems analysis,
programming, and software engineering’ not merely ‘highlyspecialized knowledgef
computers and software.” 1d. Bearing this in mind, the Court considers whether the
nature of Chicca’s employment renders l@mexempt computer professional under the
FLSA and the standard laid aant29 C.F.R. § 541.400(b).

The first prong of the computer profemsal exemption requisethe employer to
prove that the employee was compensated onaaysar fee basis a rate of not less
than $455 per week. 29 C.F.R. § 541.400(ak Phrties do not contest that Chicca’s
employment met this requirement. The @at; more complicate@rong requires that
Chicca’s “primary duty” fit withn one of four duties defined in the regulations. 29 C.F.R.
8 541.400(b). St. Luke’s argues that Chicc&xempt under 29 C.F.R. § 541.400(b)(1)
and (b)(2).

1. The application of systems analysis techniques and
procedures, including consulting with users, to
determine hardware, softwae or system functional
specifications

St. Luke’s contends that Chiccgpplied systems analysis techniques and
procedures through his work on projects, Wisrk related to audits, and his work in
responding to ACES requests. First, St. Lukasserts that Chicca worked on numerous
projects that required him to apply systems analysis techniques and procedures, including

consulting with users to determine haste, software, or system functional

specifications. St. Luke’s points to the facatttChicca consulted with users to identify

10



their needs for the software applications gamplemented so th&ie could evaluate the
security of that software. Though Chicca does explicitly refer to“projects” in his
declaration, he does indicate thatshiconsultations with users were not done for the
purpose of determining hardware, softwaresystem functional specifications. (Chicca
Decl. T 13.) Rather, his consultations with users were for the purpose of adjusting
employee profiles, including chging security access informationd.(1{ 1-13.) When
Chicca sat with employees as they tested rogr his role was to ensure that employees
could open certain programs and use the featthrat should be available to them under
their level of security accesdd(q 14.) Chicca’s role, as he describes it, was limited to
determining whether employees had access to all of the things to ethehpeople
determined they should have access. Chiade no such determinations himself.

St. Luke’s also emphasizes Chicca’s waiikh users in completing audits to test
the security access provided to employeesofaing to Chicca, however, his role in
audits was that of a middleman. In kigposition, Chicca indicates that he oasgisted
in audits (Chicca Dep. at 45:24); he did generate the information being audited, nor
did he determine whether the user accouniisgbaudited were correct. (Chicca Dep. at
46:14-25; 47:1-17.) Chicca’s role, as he ddmsiit, was to take information generated
by a database administrator ploe information into MicrosefExcel, and present it to an
internal audit for review.l¢.) That Chicca conducted this role with minimal supervision
is of little relevance if Chicca’s duties weas circumscribed as he describes them to be.

Finally, St. Luke’s contends that Chiccai®rk in processing AES requests required

* The term “projects” is so broad that the Courhd entirely sure what it encompasses. Indeed, when
Defendant asked Chicca during higdsition whether he worked on “peats,” it took clarification from
defense counsel for Chicca to understand wizest being asked. (Chicca Dep. at 50:11-19.)
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him to use his knowledge and experiencevaluate requests for access. This assertion
directly contradicts Chicca’s declarationtie®ny that he did not decide what level of
security access any employee would havéiq€a Decl. § 15.) If Chicca is believed,
responding to ACES requests was an exerncisgata entry, more than anything else.
Thus, as to this subsection, genuine issuesatérial fact remain that preclude the Court
from determining Chicca’s exempt status as a matter of law.

2. The design, development, documentation, analysis,
creation, testing or modification of computer systems or
programs, including prototypes, based on and related to
user or system design specifications

St. Luke’s also urges that Chicca’s wank projects required him to be involved
in the documentation, analgs testing, or modificatn of computer programs.
Specifically, St. Luke’s contends that Chicceeated or modifiednternal St. Luke’s
policies and procedures to reflect changed mnplications resulting from his work on
projects. Chicca offers two responses to this argument, which the Court considers
separately: the first is that the compytesfessional exemption does not apply to Chicca
because it applies only “to employees whpsemary duties relate to the development of
new or improved computers, programs, or systeniSbc. No. 32 at 2) (emphasis added);
the second is that this exemption does nptyaiw Chicca because his responsibilities did
not involve the design, development, doewmtation, analysis, eation, testing, or
modification of computer systems or programs.

a. Whether the computer professional exemption is
limited to employees whose primary duties relate

to the development of new or improved
computers, programs, or systems
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As noted, Chicca argues that this exemption does not apply to him because he
worked only on existing systems, and did not develop new or improved computers,
programs, or systems. To support thigeipretation of the computer professional
exemption, Chicca compares the holdingsved cases unrelated to one another—one
from the Sixth Circuit, and one from tihiddle District of Fbrida. Chicca citedartin
v. Indiana Michigan Power Co., 381 F.3d 574, 579-91 (6th CR004), as holding that a
FLSA plaintiff was not a computer professibbacause his duties involved installing and
troubleshooting existing hancire and software, as ommul to new technology. He
contrastdMartin with Bergquist v. Fidelity Info. Servs., Inc., 399 F. Supp. 2d 1320, 1331-

32 (M.D. Fla. 2005), which he characterizssholding that a pintiff who createchew
programs to fit the business plan of a custowes exempt. Plaintiff concludes that these
cases create a bright line test under which an employee who implements existing
technology is not exempt, whereas orfeowreates new technology is exempt.

Putting aside the fact thiartin andBergquist are not binding otthis Court, the
cases do not create a bright line test of any sort. WMfattin does not, as Plaintiff
suggests, distinguish between new and exjsiechnology. Rather, tleurt clarifies that
the plaintiff is not exempt because h#oés not do computer programming or software
engineering; nor does he perform systeanalysis, which involves making actual,
analytical decisions about how [the dedant’'s] computer network should function.”
Martin, 381 F.3d at 580. Thubartin focuses on whether the employee makes analytical
decisions, or whether instead he performeetietermined specifications in the system
design created by otherdd. The distinction between olchd new simply is not there.
Bergquist draws no such distinction, either, andprasizes that the gohtiff was exempt
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because heleveloped and designed computer programs.99 F. Supp. 2d at 1331-32.
Again, the case focuses on whether the plaintiff's duties fit within the statutory
guidelines, not whether the dutietate to new or existing technology.

Plaintiff also urges that éregulations themselves require the Court to draw such
a distinction between new and existing tedbgy. Chicca indicatesyithout support,
that “[w]ords like design, development, aaakation suggest by their ordinary meanings
that they contemplate motlean maintaining or restery existing technology.” (Doc. No.
32 at 5.) As to the words “documentatioahd “analysis,” with obviously do not
implicate the implementation of new technaglpdPlaintiff contendsthat these “broad
words” must be read in the context oéthther words to mean that the documentation
and analysis contemplated is “that which is a necessary companion of design,
development, and creation.ld() Chicca offers no support for this reading of the
regulations, and the Court finds it incaite The terms “design, development,
documentation, analysis, creation, testing or modification” each must be given equal
weight, and no one term in thist can be read as limiting tlmehers. Of course, the terms
must be read in the context of eather and of the rest of the cladsBhus, an allegation
that Chicca engaged in “documentation” iiselevant if Chicca did not engage in
documentation of computer systems or progra@isMartin, 381 F.3d at 581 (finding
that the defendant selectively referencedustay language out of context; the fact that

plaintiff consulted with users was unimpamt, as there was no evidence that he

® A basic canon of statutory interpretatimoscitur a sociis, counsels that “a word is given more precise
content by the neighboring words with which it is associatddited Sates v. Williams, 553 U.S. 285, 294
(2008). Chicca’s reading invokes the principle epfisdem generis, which “limits general terms [that]
follow specific ones to matters similar to those specifi€X Transp., Inc. v. Al. Dept. of Rev., 131 S. Ct.
1101, 1113 (2011) (quotingooch v. United Sates, 297 U.S. 124, 128 (1936)) (internal quotation marks
omitted). As no word in this list is more geak(or specific) than any other, the canorejoisdem generis
does not apply.
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consulted with users “to determine hasde, software, or system functional
specifications.”).
b. Whether Chicca’s job duties fit within this
exemption

Next, Chicca urges that his job duties mt fit within the satutory exemption.
However, Chicca does not directly respond&fendant’s argument on this point, which
is that Chicca created a document or manyahg¢aout procedures to be used within the
information protection department. In his dafios, Chicca admittedhat he created or
modified such a document. (Chicca Dep.58t2-13, 66:7-19.) It is not clear from
Chicca’s deposition or from any of the evidescdmitted what went into the creation or
modification of this document, or othdike it. Thus, though the evidence supports the
fact that Chicca engaged in documentations itinclear whether it was documentation
“of computer systems or programs” as regdiby the regulations. There is likewise no
evidence that Chicca engaged in the design, development, analysis, creation, testing, or
modificationof computer systems or programs. Thus, as to this prong, a genuine issue of
material fact remains.

Because factual issues remain thatchrde the Court from granting summary
judgment to Plaintiff or Defendant on tlmemputer professional exemption, the Court
next considers whether the adhisirative exemption applies.

2. Administrative exemption
The FLSA regulations define the tefframployee in a bona fide administrative

capacity” as one who is:
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(1) Compensated on a salary or fee $asia rate of not less than $455 per
week . . . exclusive of boarkhdging or othe facilities;

(2) Whose primary duty is the perfoance of office or non-manual work
directly related to thenanagement or general business operations of the
employer or the employer's customers; and

(3) Whose primary duty includeshe exercise of discretion and
independent judgment with respéa matters of significance.

29 C.F.R. 541.200(a). Again, the parties dodispute that Chicca was compensated at
the applicable salary rate. Defendant asgtleat Chicca’s job responsibilities also met
prongs (2) and (3) of the administrative exemption. Chicca urges that they did not.

Before considering prongs (2) and (8)the administrative exemption, however,
the Court must address Chicca’s contentibat the administrative exemption cannot
apply to computer tecical support employees at all. Ctaccites a Department of Labor
(“DOL”) Opinion Letter from 2006, which fand that employeeshose duties included
“installing, configuring, teshg, and troubleshooting comgutapplications, networks,
and hardware” were not covered by the administrative exem@eenDept. of Labor
Wage & Hr. Op. Ltr., FLSA 2006-42, Oct. 26, 200&tably, this letteonly states that
certain types of computer employees areigiae for the administrative exemption, not
that the exemption is unavailalite all computer professionalks.

It is well-established that interpréitsns in opinion lettes “do not warrant
Chevron-style deference,” and “are entitled tespect” only to the extent that they are
persuasiveChristensen v. Harris Cnty., 529 U.S. 576, 587 (200@)nternal citations
omitted) (internal quotation marks omitted). Ultimately, this opinion letter is not
persuasive, as it applies only to “IT Suppore8plists.” Dept. of Labor Wage & Hr. Ltr.

The employees addressed in the DOL'’s opinetter were, specifidy, “responsible for
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the diagnoses of computer-related problemsequested by employees, physicians, and
contractors of the employer.ld. These responsibilities are unrelated to Chicca’s
responsibilities, which involve system satpand access. Thus, the opinion letter relied
upon by Chicca is inapplicable to the factstimks case, and the Court must consider
whether Chicca’s job responsibilities fit within prongs (2) and (3) of the administrative
exemption.

1. Primary duty is the performance of office or non-
manual work directly related to the management or
general business operations of the employer or the
employer’s customers

The regulations indicate that, to meet tl@quirement, an employee must perform
work that directly relates to assisting with the runningsenvicing of the business, as
opposed to work on a manufacturing productior lor selling a product in a retail or
service establishment. 29 C.F.R. 8§ 541.202e Tégulations specifically contemplate
some information technology roles as lijyang areas of work, listing “computer
network, internet and database adminigirg legal and regulaty compliance; and
similar activities.”ld.; see also Heffelfinger v. Elec. Data Sys. Corp., 580 F. Supp. 2d 933
(C.D. Cal. 2008). St. Luke’s ges that Chicca “cannot now gige” that this element is
met, in light of a statement in one of i€ta’s resumes indicating that, while at St.
Luke’s, he “[m]aintain[ed] the security of local and remote information resources 24/7
using various platforms and associated bdp@s against accidental or unauthorized

access, modification, destruction or disclosuesd “[i]dentif[ied] and reduce[d] risks to

information processing environments and asged areas.” (Doc. No. 35 at 32 (citing
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Chicca’s Resume, Doc. No. 35-N)$t. Luke’s does not explain how this statement
indisputably proves that Chicca’s respongiles satisfy this prong of the analysis.

Chicca argues that his duties were noediy related to the management or
general business operations of St. Luke’s. Hgesithat he did not decide what computer
system or application St. Luke’s would purobasr how it would be used, and did not set
policies for computers that could goverh@&t employees. (Chicca Decl. No. 2 § 17.) Ina
declaration that qualifies statements madeisriresumes, Chicca explains that the phrase
“[i]dentify and reduce risks to information processing environments and associated areas”
meant that he “printed out a list @mployees’ securityaccess profiles for each
application and submitted them to a egentative of the department using the
application,” as well as to the “Internaludit department.” (Chicca Decl. No. 2 T 11.)
Chicca did not, he indicates, decide for hirhséiat the appropriate level of access for
employees would be.ld) In light of this conflicthg evidence, the Court cannot
determine, as a matter of law, whether CHeegork was related to the management or
general business operations of St. Luke’s.

2. Primary duty includes the exercise of discretion and
independent judgment with respect to matters of
significance

Even if no factual questions existedtaghe second prongpave, factual issues
clearly remain as to whether Chicca’s paiy duty included the exercise of discretion
and independent judgment with respect tdtema of significance. The regulations offer

guidance on the meaning of this requiremdinie requirement “involves the comparison

and the evaluation of possible coursesafduct, and acting or rkeng a decision after

® Defendant incorrectly cites to its own Exhibit | ag tasume containing these statements. The statements
are actually in Chicca’s seme at Doc. No. 35-N.
18



the various possibilities have been consideféne term ‘matters of significance’ refers
to the level of importance or conseqoenof the work performed.” 29 C.F.R. 8§
541.202(a). The regulations also provide a non-estnze list of factorso consider when

determining whether an employee meets tkguirement. The factors relevant to this

case include:

e whether the employee has authoritydomulate, affect, interpret, or
implement management policies or operating practices;

e whether the employee carries outjonassignments in conducting the
operations of the business;

e whether the employee performs worktlaffects business operations to a
substantial degree, even if themayee’s assignments are related to
operation of a particular segment of the business;

e whether the employee has authotdycommit the employer in matters
that have significant financial impact;

e whether the employee has authorityma@ive or deviate from established
policies and proceduregthout prior approval,;

e whether the employee provides coltation or expert advice to
management;

e whether the employee is involved iraphing long- or short-term business
objectives; and

e whether the employee investigates agsblves matters of significance on
behalf of management.

29 C.F.R. 8 541.202(b). The regulations also mekar that the exeise of discretion

and independent judgment requires “more than the use of skill in applying well-
established techniques, procestuor specific standards sieibed in manuals or other
sources.” 29 C.F.R. 8§ 541.202(e). The FiftlhcGit has confirmed that “employees who
merely follow prescribed procedures ohavdetermine whether spified standards are
met, such as inspectors or graders,” are not exemBtedly v. City of Dallas, 77 F.

App’x 731, at *2 (5th Cir. 2003) (citing 29 C.F.R. 8§ 541.207(c)).
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St. Luke’s maintains that Chicca had limited supervision and oversight, had a lead
role in St. Luke’s information proteot, and exercised dist¢i@n and independent
judgment. St. Luke’s highlights the fact th@hicca’s interactionsvith his supervisor
were limited: in some instances, as withigjdChicca received instruction to conduct the
audit, and he “just took it from there,” Wwaut further instruction(Chicca Dep. at 49:14-
25 to 50:1-2.) St. Luke’s also points toi€ta’s work on projects; Chicca’s supervisor
states that, in conducting this work, Chic¢a#entified and reduced risks to information
processing environments and associated areasl,was responsible for identifying any
deficiencies or deviations”dm St. Luke’s standards andsb@ractices. (Morton Aff. 1
13-14.) Defendant also urges that Chicca @ged discretion and independent judgment
in resolving ACES requests. Finally, Deflant urges that, as Change Management
Administrator, Chicca’s responsibilities fitithin a provision inthe regulations listing
examples of employees exempt under #uministrative exemption. That regulation
provides:

An employee who leads a team of other employees assigned to complete

major projects for the employer (suak purchasing, selling or closing all

or part of the busineseggotiating a real estataitrsaction or a collective

bargaining agreement, or dedigm and implementing productivity

improvements) generally meets the duties requirements for the
administrative exemption, even if the employee does not have direct
supervisory responsibility overdtother employees on the team.

29 C.F.R. § 541.203(c).

As a general matter, Chicca contends tteahad little discteon over his own job
duties, and had no discretian all over the manner in vudh other employees worked.
(Chicca Decl. No. 1 T 21.) There is insufficient evidence to resolve this issue one way or

the other. Defendant’s emphasis on Chicca’s infrequent meetings with his supervisors is
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misplaced. Discretion and independent judgnaet distinguishable from the ability to
resolve relatively minor tasks with lited supervision, which is how Chicca
characterizes his work on auditf. Jackson v. McKesson Health Solutions LLC, 2004

WL 2453000, at *6 (D. Mass. Oct. 29, 2004) (“Bynphasizing that . . . the plaintiff
handled many [trouble ticket gaests] without supervision,ghdefendant conflates skill
with discretion and independent judgmengrdby failing to heed the statute’s warning
regarding what is necessary to establish latter traits.”). The evidence regarding
Chicca’s work on projects is similarly scant. Morton’s statement that Chicca identified
and reduced risks and deficieegiis broad and vague; it aarly indicates that Chicca
exercised some amount of discretion and juddgnirrt it does not gzify how he did so,

or that the projects on which he exercisedh discretion and judgment were related to
matters of significance. The evidence leasabstantial room for doubt. As to whether
Chicca exercised discretion and independedfgment in resolving ACES requests,
again, the evidence is unclear. Chicca conteéhdts while he input ACES requests, he
did not determine what level of securdgcess any employee wduhave. (Chicca Decl.
No. 1 § 15.) Moreover, it is naelf-evident that ACES requests relate to matters of
significance.

Finally, the Court considers whether Chicca’'s responsibilities as Change
Management Administrator place him withime ambit of 29 C.F.R. § 541.203(c). In at
least one of Chicca’s resumes, he identifiesself as “Project Manager/Team Lead and
Change Management Administrator for ptoduction and test environments covering
multiple applications and platforms including Active Directory and Netware.” (Doc. No.
35-M.) Without citing to summary judgment eeitte, St. Luke’s urgdhkat, in this role:
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Chicca, alone, was the lead for the group, and he also played a role as a

representative of information pemtion concerns involving projects

discussed at the meetings. In thiterdhe performed work that affected
business operations to a substantigrde, as it was kiresponsibility to

lead the team in overseeing majoformation technalgy projects and

ensuring these projects are catrieut appropriatelyconsidering all

possible implications and impacts.

(Doc. No. 35 at 28.) Even if there is eviderto support this charaeization of Chicca’s
role, it is countered by Chicca’s own portraghhis role as Project Manager/Team Lead
and Change Management Administrator. Athie role, Chicca’s declaration indicates:

[A]ll this means is that | was responsible for making the minutes at the

Change Management meetings andutating the minutes to the computer

support department members andnagers afterward. Although [St.

Luke’s] employees label this as “nmagement” or “administration” it was

not the kind of management or admsination in which | would have the

authority to set the agenda or awhtthe manner in which the upgrades

were performed.

(Chicca Decl. No. 2 § 7.) Indht of this characterizatioof Chicca’s role as Project
Manager/Team Lead and Change Mamaget Administrator, the Court cannot
determine whether this duty, if it even was Chicca’s primary duty, includes the exercise
of discretion and independent judgment.

Ultimately, Defendant’s representationtbe level of discretion and independent
judgment exercised by Chicca conflicisith Chicca’s own description of his
responsibilities. Because thiseates a factual diste, the issue is improper for summary
judgment, and must go to the factfinder.

B. Statute of limitations

Finally, St. Luke’s moves for a summarydgment determination that the statute

of limitations in this case is limited to two yeaasid that Plaintiff will be able to recover

only for acts taking place within that timefrani®aintiff responds that the statute is not
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so limited, both because St. Luke’s acted fuliy, and because a nbnuing violation
theory applies to extend the limitations period.
1. Willful Violation

The FLSA provides a two year statute of limitations, except as to claims “arising
out of a willful violation,” which “may be commenced within three years after the cause
of action accrued.” 29 U.S.C. § 255(a). Anptayer willfully violates the FLSA only if
it “either knew or showed reckless disredjdor the matter of whether its conduct was
prohibited by statute.McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133 (1988). An
employer does not willfully violate the FLSAven if it acts “unreasonably, but not
recklessly, in determining its obligatiorid. at 135 n.13. The employee bears the burden
of proving willfulness.Sokes v. BWXT Pantex, L.L.C., 424 F. App’x 324, 326 (5th Cir.
May 4, 2011) (citinganger v. City of Waco, Tex., 324 F.3d 813, 821) (5th Cir. 2003)).

The only basis for Chicca’s claim of willhess is that Defendant knew about the
FLSA, knew of Plaintiff's job responsibilitse and improperly classified him. Such a
charge is not enough to show willfulness. Indeed, the Supreme Court has expressly
invalidated such a standard of willfulness.Thans World Airlines, Inc. v. Thurston, 469
U.S. 111, 127-28 (1985), the Supreme Court liedd the standard formerly used by the
Fifth Circuit and a number aifther courts, which consideat whether an employer knew
that the relevant statute was “in the picture,” was an improper reading of the willfulness
requirement. The Fifth Circuihas recognized that, aftérhurston, a showing of
willfulness under the FLSA requireat a minimum, reckless disregakdblferty v. Pulse

Drug. Co., Inc., 826 F.2d 2, 3-4 (5th Cir. 1987). Plaintiff has submitted no evidence to
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demonstrate such reckless disregard, andefiwer ha failed to meet its burden. No
reasonable jury could find willfulness on the evidence before the Court.
2. Continuing Violation

Plaintiff also urges that &iclaims should not be cabined by the two year statute of
limitations, and should instead be examined wrd&ontinuing violatn” theory. In his
initial summary judgment briefing, Plaintifbffered only a cursory reference to the
“continuing violation” doctrine,urging that it extends the statute of limitations in this
case. The Court therefore requested furthefibgen this issue from both parties. (Doc.
No. 45.)

The Fifth Circuit has explained thathe continuing violation doctrine
encompasses two types of cases:

The first includes cases in which thegamal violation occurred outside the

statute of limitations, but is closely related to other violations that are not

time-barred. In such cases, recovaergty be had for all violations, on the

theory that they are part of onentiouing violation. Tle second type of

continuing violation is one in which anitial violation, outside the statute

of limitations, is repeated later; in this case, each violation begins the

limitations period anew, and recovery may be had for at least those

violations that ocurred within the p@d of limitations.
Hendrix v. City of Yazoo, 911 F.2d 1102, 1103 (5th Cir. 1990) (citations omitted).
Hendrix clarified that FLSA cases invoke thecond type of continuing violatiorid()

Thus, in FLSA cases in which the camting violation doctrine applies, it allows
employees to recover for overtime hours vemfkdating back to the beginning of the
statute of limitations, even if the employeeswared, and the terms of employment were

set, outside of the statute of limitationd. at 1103-04. (citingHalferty v. Pulse Drug

Co,, Inc,, 821 F.2d 261, 270-71 (5th Cir987)). As such, evenftiie continuing violation
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doctrine applies in a FLSA case based on misclassification, it does not allow Plaintiff to
bring claims for acts occurring outside oktltatute of limitations. Rather, it allows
plaintiffs whose hire was made outside of ttatute of limitationso bring claims for
later acts which violated the statute. As sute “a cause of action ates at each regular
payday immediately following the work periadiring which the services were rendered
for which the wage or overtime compensation is claimetlferty v. Pulse Drug Co.,
821 F.2d 261, 270nod. on other grounds, 826 F.2d 2 (5th Cir. 19873ee also Hashop v.
Rockell Space Op. Co., 867 F. Supp. 1287, 1295 (S.D. Tex. 1994). The continuing
violation theory, as applied to this easwould result in a cause of action for
misclassification accruing with each new payige Any claims with respect to checks
received outside of the two yestatute of limitations are barred.
V. CONCLUSION

For the foregoing reasons, the Courindodes that Defendant's Motion for
Summary Judgment must E@RANTED IN PART and DENIED IN PART. The
motion is GRANTED to the extent it seeks a ruling on the applicable statute of
limitations in this case, which the Court ldetermined is two years. The remainder of
the motion isDENIED. Plaintiff's Motion for Partial Summary Judgment must be
DENIED.

IT IS SO ORDERED.

SIGNED this the 12 day of March, 2012.

@1 @ CL/{/K_M\\,
KEITHP.ELLISON
UNITED STATESDISTRICT JUDGE
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