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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

SAMUEL GARCIA,

Plaintiff,
VS. CIVIL ACTION NO. H-10-4231
TRIPLE D SECURITY CORPORATION&t
al,

w W W W W N W W W

Defendants.

OPINION AND ORDER

Pending before the Court is Plaintiff Samuel Gasc{&Garcia”) motion for conditional
class certification pursuant to 29 USC § 216(b)c.Ott. Garcia seeks certification of a class of
similarly-situated employees in a Fair Labor StaddaAct (“FLSA”) claim against his
employer, Defendant Triple D Security Corporatithriple D) alleging that Triple D failed to
pay its workers overtime for hours worked in exaafs40 hours per weekd.

Background

As stated in the complaint and in the motion fassl certification, Triple D provides
secure pick-up and delivery services for retaitard banksld. at 2. Triple D uses a fleet of fully
armored Navistar 4700 cars, fully armored Dodgeirfsgrr Vans, and non-armored minivans.
Some of the vehicles have a Gross Vehicle WeighhB4‘GVWR”) above 10,000 pounds and
some have a GVWR below 10,000 pourids.

Triple D employs approximately 130 drivers/messesgeho operate the vehicles and
perform the pick-up and delivery services for Teif)’s customerdsd. “For every pick up and
delivery, two employees are utilized—a Driver anM@ssenger. The Driver drives the vehicle
and stays with the vehicle during pick up and delv The Messenger rides in the front
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passenger seat of the vehicle and actually malegpitk-ups and deliveries. . . Employees of
Triple D will often switch off serving as Driver dvlessenger for different time periodsd.
Some or all of Triple D’s employees drive both \abés with a GVWR above 10,000 pounds and
vehicles with a GVWR under 10,000 pounidb.

Garcia is a driver and messenger for Triplel@.He alleges that he and other drivers
regularly worked more than 40 hours per week amad, ths non-exempt employees under the
FLSA, they are entitled to overtime pay at the @t@ne-and-one-half of their regular pay for
each hour worked in excess of 40 hours per week. Dat 2. He further alleges that “Triple D
does not pay its security drivers overtime. Instéiapays these workers the same hourly rate for
all hours worked.ld. at 3. Garcia alleges and Triple D admits that [Erip follows a policy or
practice of paying its employees a “regular ratepay for each hour they work, regardless of
the number of hours worked. Doc. 1 at 3; Doc. 8.at

Garcia filed a complaint alleging violations of tRESA against Triple D on October 29,
2010.1d. On July 6, 2011, Garcia filed a motion for commhtl certification under 8§ 216(b) of a
class consisting of “over 130 Driver/Messengers leygd by Triple D within the past three
years who have been denied overtime pay.” Doct24 a

Triple D objected to the motion for conditional ttiecation, claiming that the motion is
untimely, the Plaintiffs are exempt from the oveei provisions of the FLSA and therefore are
inadequate class representatives, and the putdésse members are not similarly situated. Triple
D also objected to the form and scope of the pregpo®tice. Doc. 33 at 10, 14.

Standard

“The FLSA allows multiple employees to bring actiagainst an employer on behalf of

themselves and other employees similarly situate€it v. Ethicon, Inc., 269 F.3d 477, 481 (5th
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Cir. 2001). “Certification of a collective actioruis is generally analyzed under a two step
process. The first step is the conditional cediiimn, or ‘notice stage,’” in which the district ¢cbu
decides whether to issue notice to potential alassbers."Maynor v. Dow Chemical Co., 671
F.Supp.2d 902, 930 (S.D.Tex. 2009) (citidgoney v. Aramco Servs. Co., 54 F.3d 1207, 1213-
14 (5th Cir.1995)). Conditional certification “igten based only on the pleadings and affidavits
that have been submitted” and therefore is madegussfairly lenient standartd. The pleadings
on which the Court conditionally certifies the dasust show “some identifiable facts or legal
nexus [that] bind the claims so that hearing theesdogether promotes judicial efficiencid’
(quotingBarron v. Henry County Sch. Sys., 242 F.Supp.2d 1096, 1103 (M.D.Ala. 2003)).

Analysis

Garcia has alleged sufficient facts to support d@arhl class certification. Garcia has
alleged and Triple D has conceded that Triple Ibfe$ a policy or practice of paying a regular
rate of pay towards all its drivers regardlesshef tumber of hours they work. Doc. 1 at 3; Doc.
6 at 3. Triple D’'s employees are similarly situateith regard to Triple D’s policy and their
claims are suitable for class treatment. Additipndlriple D’s employees are similarly situated
with regard to Triple D’s principle defense in tloigse: whether the employees are exempt from
the FLSA overtime provisions under the Motor CarAet exemption, which exempts from the
FLSA’s overtime requirements employees who opevatacles with a GVWR of over 10,000
pounds.See Doc. 6 at 1. The validity of this defense will lligeturn on the interpretation of
guestions of federal law and regulations applicablall defendants. The factual issues relating
to the defense—whether the class members drovelestwith a GVWR above 10,000 pounds
exclusively, or whether they also or exclusivelpw vehicles with a GVWR below 10,000

pounds—do not preclude class treatment.
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Triple D contends that conditional certificationoshd be denied as untimely on the
grounds that the Court’s scheduling order set Mag@®.1 as the deadline to file motions to
amend pleadings and join parties. Doc. 33 ate2;Doc. 13. The Court’s scheduling order
contemplated addition of parties pursuant to Fedeudes of Civil Procedure 19 and 20, not
motions for class certification. At this relativebarly stage in the proceeding, the Court finds
that Plaintiff's motion for conditional certificatn was not untimely.

Additionally, Triple D argues that conditional daédation should be denied on the
grounds that Garcia is an inadequate representatittee class. Doc. 33 at 4. Triple D asserts
that Garcia is exempt from the overtime provisiohshe FLSA because of the Motor Carrier
Act exemption and therefore is an inadequate reptative for a class seeking overtime
compensation.

Garcia has alleged that he and all or most of &ripk employees operated both vehicles
with a GVWR of more than 10,000 pounds and vehigkgh a GVWR of less than 10,000
pounds. Garcia’s motion for conditional certificatialso explicitly excludes driver/messengers
who operateonly vehicles with a GVWR in excess of 10,000 pound#l@& D’s defense that
Garcia may be exempt from the FLSA’s overtime regments applies with equal force to
Garcia and to each member of the proposed classiaGs not, therefore, an inadequate
representative.

Triple D also contends that application of the Md@arrier Act exemption will turn on
“fact intensive inquiries of the weight of the veleis that the particular putative class member
operated, the frequency with which the particulavedt/messenger operated those vehicles, and
the extent to which the putative class memberssparted property in the stream of interstate

commerce.” Doc. 33 at 12. Plaintiff responds timat weight of the vehicles can be determined
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by reference to the vehicle information plate ledabn the driver’s side door of each vehicle and
that the frequency with which each class memberatpée these vehicles is ascertainable by
reference to Triple D’s route and maintenance @soDoc. 34 at 11. Contrary to Triple D’s

assertions, the fact inquiries at issue are nottreablesome as to prevent conditional
certification.

Finally, Triple D contends that, in the event ohddional certification, the class should
be limited to Triple D employees who worked for tbempany in the previous two years,
corresponding to the statute of limitations for +vatiful violations of the FLSA. Doc. 33 at 12;
see 29 USC § 255. FLSA’s three year statute of limdas applies only to willful violations of
that statute. Triple D asserts that it relied oittem findings of a Department of Labor's Wage
and Hour Division investigator who determined tta driver/messenger position was exempt
from the FLSA overtime provisions and therefore #nay alleged violations were not willful.

“[F]acts concerning willfulness or bad faith mu&t élicited during discovery Foraker
v. Highpoint Southwest, Services, L.P, 2006 WL 2585047, *5 (S.D.Tex. Sept. 7 2006).
Confronting an identical claim iRoraker, Judge Atlas determined that the fact specificstjoe
of “willfulness” was poorly suited for determinaticat the conditional certification state. This
Court agrees. Because Garcia has alleged willbdations by Triple D, notice should issue for a
three year period but the notice “shall explainadle that claims of employees who have not
worked for [Triple D] within the past two years mbg time-barred and, if so, no recovery will
be available.’ld.

As Triple D contends, the Fifth Circuit has hel@tthin a FLSA collective action, the
statute of limitations for a named plaintiff rumerh the date that the plaintiff files the complaint

while the limitations period for an opt-in plairftiuns from the opt-in date Sandoz v. Cingular
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Wireless LLC, 553 F.3d 913 (5th Cir. 2008). Accordingly, thataste of limitations will reach
back three years from the date of this order gngntonditional certification.

Conclusion

For the foregoing reasons, the Court hereby

ORDERS that Plaintif's motion (Doc. 24) for conditionatlass certification is
GRANTED. The Court certifies a conditional class of all Hgudrivers/messengers employed
by Triple D security in the last three years exciyase drivers/messengers who exclusively
drove vehicles with a GVWR above 10,000 pounds.

ORDERS that Plaintiff file within ten days the revised pased notice and consent
documents consistent with this opinion for finalu@tcapproval.

SIGNED at Houston, Texas, this 6th day of Mardi2

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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