Aaes v 4G Companies

MIKKEL S. AAES, et al,

VS.

4G COMPANIES et al,

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

Plaintiffs,
CIVIL ACTION NO. H-11-975

w) W W W W W W W

Defendants.

OPINION AND ORDER

Pending in this case are numerous motions to désfilexd by various Defendants and

five motions for default judgment filed by the Riifs against five Defendants who, until very

recently, had not filed a responsive pleading is tiase. The pending motions are:
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. Defendant Steve Rackley’s motion to dismiss fotufai to state a claim and
motion to transfer venue. Doc. 10.

. Defendants S. Lavon Evans, Jr., Evans Energy LB@d S. Lavon Evans, Jr.
Operating Co. Inc.’s (collectively, the “Evans Dedants”) motion to dismiss. Doc. 25.
. Defendant Justin Solomon’s motion to dismiss. [3&c.

. Defendants EnerMax, Inc. (“EnerMax”) and Bret Bet& (collectively, the
“EnerMax Defendants”) motion to dismiss. Doc. 37.

. Defendant Brian Guinn’s motion to dismiss. Doc. 51.

. Plaintiffs’ motion for default judgment against [@eflant 4G New Global
Energy, LP. (“4G NGE”). Doc. 68.

. Plaintiffs’ motion for default judgment against Batlant 4G Private Equity,
LLC. (“4G PE”"). Doc. 69.

. Plaintiffs’ motion for default judgment against Baflant 4G Global Alternatives.
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(“4G GA”). Doc. 70.

. Plaintiffs’ motion for default judgment against @aflant 4G Alternative Energy,
LP. (“4G AE"). Doc. 71.

. Plaintiffs’ motion for default judgment against Baflant Seisma Oil Research,
LLC (“Seisma”). Doc. 72.

Having considered the motions to dismiss, the fatthkis case, and the relevant law, the
Court finds that the motions to dismiss should @nted. Further, the Court finds that Plaintiffs’
original complaint fails to state a claim sufficidn meet the requirements of Rules 8 and 9(b).
The Court therefore dismisses the Plaintiffs’ coal as to all Defendants, but grants the
Plaintiffs leave to file an amended complaint tkatisfies the pleading requirements of the
Federal Rules.

On March 2, 2012, Defendants 4G Companies, 4G teriizguity, LLC, 4G Global
Alternatives, LLC, 4G New Global Energy, LP, 4G é&hative Energy, LLC (collectively, the
“4G Defendants”), and Brian Guinn, who previousbdhot properly filed an answer or made
an appearance in this case, filed a motion thrahgin attorney for leave to late-file an answer to
Plaintiffs’ original complaint. Doc. 78. Becauses$e Defendant now have obtained counsel and
filed an appearance, Plaintiffs’ motions for defgutlgment against the 4G Defendants (Docs.
68-71) are denied. Although Seisma has failedl¢oain appearance or respond in any way to the
pending litigation against it, because the Coud @ietermined that Plaintiffs’ complaint should
be dismissed, Plaintiffs’ motion for default judgm@gainst Seisma (Doc. 72) is denied without
prejudice to Plaintiffs’ right to re-urge the matiafter filing an amended complaint and serving

it on Seisma.
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Background

Plaintiffs, a group of foreign individuals, filedhis action in the Southern District of
Texas against Defendants, a group of Texas, Floaidaé Mississippi corporations, partnerships,
and individuals, on March 16, 2011. Doc. 1. Pléistare 121 individuals who reside in and are
citizens of various foreign countrieSeeDoc. 1 at 4-14. They assert causes of action grisir
of economic damages they suffered when they puechakegedly fraudulent shares in Texas oil
and gas ventures sold by the Defendants.

Defendants are:

. Brian Guinn: A Texas citizen who resides in Plahexas and, Plaintiffs allege, is

the president of one or more of the 4G Defendants.

. The 4G Defendants: Four Texas corporations heatiedrin Dallas, Texas.

. Justin Solomon: A Florida citizen residing in Deeld Beach, Florida and the

registered agent and director or corporate ofiide3eisma Oil Research, LLC.

. Seisma Oil Research, LLC: A Florida limited liabilcompany?

. Bret Boteler: A Texas citizen who resides in Arlioig, Texas and is the president

and registered agent of EnerMax.

. Steve Rackley: A Texas citizen who also resideérington, Texas and is the

CEO of EnerMax.

. EnerMax: A Texas corporation headquartered in Hiestas.

! Plaintiffs additionally named “4G Companies” irethcomplaint. The 4G Defendants have asserted4i@t
Companies is not a legal entity.” Doc. 78. Theradsapparent record of a “4G Companies” in thelokga of Texas
Corporate Records and Business Registrations.

2 The docket sheet in this case lists two Seismaiints: Seisma Oil Research, LLC and Seisma Ereggarch
AVV a/k/a Seisma Oil Research AVV. Plaintiffs’ colamt refers only to a single entity listed as $&sOil
Research, LLC a/k/a Seisma Energy Research, LL€Cal of the apparent confusion surrounding the Egtus
or existence of these entities, the Court throughttis opinion uses “Seisma” to mean any or athese
Defendants and entities.
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. S. Lavon Evans, Jr. A Mississippi citizen who residn Laurel, Mississippi.
Evans evidently is the director or corporate offiok Evans Energy, LLC and S. Lavon
Evans, Jr. Operating Co., Inc.

. Evans Energy, LLC: A Mississippi Limited Liabilit@ompany headquartered in
Laurel, Mississippi; and

. S. Lavon Evans, Jr. Operating Co., Inc.: A Misgipscorporation headquartered
in Laurel, Mississippi.

Creation of the Scheme

In their original complaint, Plaintiffs state thiaiis case arises out of a scheme by which
Defendants fraudulently offered, marketed, and sildres in “joint ventures, which were
purported to be formed under Texas law, [and] pugabto engage in the business of owning
and operating working interests in oil and gas svell Yoakum County, Webb County, Liberty
County and Live Oak County, Texas.” Doc. 1 at 17-18

Plaintiffs allege that Seisma Operating Oil Resleakt C was incorporated in July, 2007
in Boca Raton, Florida. Doc. 1 at 18. They furtlbdege that Seisma Energy Research was
incorporated in 2009, “when SOR supposedly, antiaut any notice to investors, relocated to
Aruba.” Id. at 19. Plaintiffs do not identifyho incorporated either entity, nor do they state
where Seisma Energy Research was incorporated. dibeyowever, allege that Defendant
Solomon “is the president and managing partner@R $&nd controls Seisma Energy Research
and Permian® According to the Plaintiffs, Solomon met with ENkxx and the Evans
Defendants in September, 200d. at 20. These parties formed an arrangement fangeio

purchase working interests in oil wells owned byeffax and the Evans Defendants in Texas.

® Plaintiffs do not identify “Permian,” nor is it meed as a Defendant in this case.
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Despite Seisma paying for these interests, Pl&ntillege that EnerMax and the Evans
Defendants did not sell any working interest tos8ei.Id.

Plaintiffs allege Defendants Solomon and Seismatetksix joint ventures to invest in
six different oil wells originally owned by EnerMand the Evans Defendants. In an attempt to
be concise, the Court confines itself to one itaiste example:

Seisma created a joint venture, McKenzie Draw #htJdenture, to acquire a 20%
interest in the McKenzie Draw #1 oil and gas leas®med by EnerMaxld. at 24. Seisma was
the “managing venturer” of the McKenzie Draw #1nldfentureld. Seisma issued a term sheet
for the joint venture on March 1, 2008, which dtiatieat the offering would be limited to twenty
units, or joint venture interests, at $228,000.80ynit.1d. “Fractional shares were available . . .
[for] $6,562.50.”Id.. Further, the “Term Sheet stated that upon tertimnaof the offering,
[Seisma] would issue the Joint Venture interessutascribers subject to the terms and condition
of a Joint Venture Agreement to be signed by atlepted subscribers. Pursuant to the Term
Sheet [Seisma] was to receive a one time due didigeand management fee of $50,000. The
remainder of the investment dollars was to be atled for the purchase of the McKenzie Draw
#1 JV working interest.1d. Seisma represented in that term sheet that iehaghtractual right
to purchase up to 20% of the working interest efwrell from its owner, EnerMaxd. Plaintiffs
additionally allege that “EnerMax and Seisma angnaais on several oil and gas ventures on or
near the well” and that Permian, “an Aruba brokealdr and affiliate of [Seisma]” which sold
the fractional interests, “advertized” that EnerMand the Evans Defendants were its “industry
partners.”ld. at 24, 26.

Plaintiffs state that Seisma “was obligdted enter into a Participation Agreement with

* Plaintiffs do not identify the source of this afaltion, but the Court assumes they are referrimgdwisions of the
Term Sheet.
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the Joint Venture wherein [Seisma] would assignvtleeking interest to the Joint Venture and
cause the initial well to be drilled [and operated] a turnkey basis” by EnerMaild. at 25.
“Title to the working interest on the property wasbe placed in the name” of the joint venture
and “no partner (other than managing partner oota wf the partners [of the joint venture])
[had] any right or authority to take any actionlmhalf of the Joint Ventureld. Solomon and
Seisma made identical arrangements with EnerMaxthigge other wells and with the Evans
Defendants for two other wellgl. at 25-26.

Plaintiffs allege that Solomon and Seisma did,aict,fuse funds obtained from investors
to purchase working interests in the wells from f&fex and the Evans Defendants, but that the
assignment of the working interest was to Seisnfaobomon; not to the joint venturdd.

Plaintiffs assert some scant additional claimsrajdtnerMax and the Evans Defendants.
Specifically, Plaintiffs claim that at the time thfe investment, “Evans Energy was advertising as
an operator [of oil wells, but] it had no licengerh the Texas Railroad Commission. Rather it
was using the operator license of S. Lavon EvansDgerating Co., Inc.,” and that Plaintiffs
attempted to contact EnerMax and the Evans Deféadafter they invested but have been
largely unsuccessfuld. at 26. In their only successful communication vétleve Rackley, CEO
of EnerMax, Rackley told investors that “Seisma wadegitimate company.ld. at 27.
Apparently in response to Plaintiffs’ efforts tontact EnerMax and the Evans Defendants,
Seisma’s attorney “sent Plaintiffs cease and désiigirs based solely on the Plaintiffs desire to
learn about the status of their investmenis.”

Finally, Plaintiffs make various allegations abth role of the 4G Defendants. Plaintiffs

allege that, at some point in 2008, “4G Compahjbecame] the custodian for [Seisma]” and

® Plaintiffs do not specify whether they mean a#l #G companies named in this case or a singleydmiitwn as
“4G Companies.” Because there is no record of aCt®panies” registered or doing business in Tesaan(1),
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“began assisting [Seisma] with its joint ventureegions. The duties [that the 4G entities
undertook] included the handling of all of [Seiss]ajoint venture revenue distribution,

customer communications and general business duttesin 2010, apparently in response to
investors’ requests for information from EnerMaxdahe Evans Defendants, “4G’s president,
Brian Guinn, admitted that Bret Boteler had assiggeermax’s working interests to [Seisma]
directly and not to the joint venturesd.

The Marketing and Investment Process

Plaintiffs describe a marketing plan by which Sotemthrough Seisma, aggressively
marketed and sold shares or units in joint ventovestments in the oil wells that were the
subject of Solomon’s agreements with EnerMax ared Elhans Defendant$d. Solomon and
Seisma established various websites from whichnpalenvestors could purchase these shares.
Id. Solomon and Seisma “further marketed the investrttenugh an infomercial broadcast on
various cable stations in the United States beggm March 2009” which directed viewers to a
website, www.seismaoilresearch.com, from which stes could purchase shares or units in the
joint venture€. Id. Additionally, “Solomon [and Seisma]. . . used saten in boiler rooms
located in Costa Riva and Thailand to pitch inviesstdd. at 21. The salesman in these “boiler
rooms” used high-pressure sales tactics and “pdes®eestors to make quick investment
decisions” and misrepresented to investors that there calling from Seisma’s Boca Raton
office when they were, in fact, calling from cadinters in Costa Rica and Thailaidi.

Plaintiffs additionally allege that

the Court reads “4G Companies” to refer to theouss] real entities doing business under the “4Ghiker: 4G
New Global Energy, LP, 4G Private Equity, LLC, 4®Kal Alternatives, and 4G Alternative Energy, LP.

® The Court notes that none of the Plaintiffs agdents of the United States. Plaintiffs do na¢gdl that any of the
Plaintiffs were present in the United States whesé infomercials were broadcast, nor do they allbat they
were able to or did access these broadcasts ardgtions thereof outside of the United StatesyTdweallege that
“[tlhe Seisma Websites [sic] gave broadcast timmebsaarried clips from the infomercialld. at 21.
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“‘defendants and their salesman . . . made the woilp false and
misleading statements [to investors] . . . (a) §t@es would receive a quick return
of their investment; (b) the wells were alreadyduacing or would quickly begin
production; (c) investors would receive monthlyguwotion payments of $10,000
to $15,000; (d) Credit Suisse, Exxon Mobil, and eseign wealth funds were
investing in the joint venture wells or were paring with the well operators; (e)
investors can sell their units for three or founds their purchase price; and (f)
sales commissions were just 1% of the investmghthg joint ventures would be
formed, and (h) the joint ventures would own wogkinterests in the wells set
forth in the subscription agreement.”

Id. at 18.

Plaintiffs do not, however, state with any spedyiovhich of these statements were
made to which Plaintiff, when these statements weade, nor whether they were made during
the course of phone sales, on the cable televisitomercials, or on Defendants’ websites.
Nevertheless, Plaintiffs assert that “[d]ue to theisolicited high-pressure selling efforts, . . .
[Seisma] and Solomon have . . . been the subjecegilatory orders/warnings by foreign
securities regulatorsld. at 22.

Prior to any purchase of joint venture units, Saonand Seisma provided investors “a
program summary, subscription agreement, and awoigevfor investment. The program
summary contained geologic and technical infornmatbout the drilling prospect, and listed a
mailing address for [Seisma] in Florida. The suipdion agreement set forth, among other
things, the payment obligations of investors fatlidg, testing and completion expenses. The
invoice described the amount of investment, pravideire instructions, and listed an
‘administration fee’ of 1% of the investment amaund. at 23. After they invested, investors
who requested more information obtain “a more c@tegplerm sheet” from Solomon and Seisma
which revealed that these Defendants intendeddéd'as much as 35% of the offering proceeds
for sales commissions and marketing expenses [and] retain 25% of the proceeds as a

management and due diligence feé&d! These terms sheets “were inconsistent with oral
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representations made by Solomon . . . [and Seisma]their salesmen, as well as the written
invoices provided to investordd.

Plaintiffs allege that “Solomon [and Seisma] . received approximately $25 million
from 400 investors in 32 countries. Of the $25 il raised from investors, just $9.5 million
(38%) was used to acquire working interests inaoill gas wells on behalf of Solomon [and
Seisma,]. . . $10 million (40%) was used to pagsaommissions and marketing expenses, and
the remaining $5.5 million (22%) was expended oating, automobile and various expenses
associated with running the schemie.”at 28. Solomon and Seisma did use some of thesftnd
purchase working interests in the wells, but thoderests were acquired in the name of
Solomon and Seisma, not in the name of the jointwres as Defendants purportedly promised
they would be.

Legal Standard

Rule 12(b)(6) allows dismissal if a plaintiff faitto state a claim upon which relief can
be granted.” ED. R.Civ. P. 12(b) (6). IBell Atlantic Corp. v. TwombI§50 U.S. 544, 555, 127
S.Ct. 1955, 167 L.Ed.2d 929 (2007), akshcroft v. Igbal556 U.S. 662, 129 S.Ct. 1937, 1949,
173 L.Ed.2d 868 (2009), the Supreme Court confirrttet Rule 12(b)(6) must be read in
conjunction with Rule 8(a), which requires “a shamt plain statement of the claim showing that
the pleader is entitled to relief.’EB. R.Civ. P. 8(a)(2).

To withstand a Rule 12(b)(6) motion, a complaintsincontain “enough facts to state a
claim to relief that is plausible on its fac&¥Wwombly,550 U.S. at 570see also Elsensohn v. St.
Tammany Parish Sheriff's Offic30 F.3d 368, 372 (5th Cir. 2008). Under Rule @)
plaintiffs are not required to include “detailegictual allegations,” but more than ‘an unadorned,

the-defendant-unlawfully-harmed-me accusation’esded.”ld. (quoting Twombly,550 U.S. at
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555). “A claim has facial plausibility when the plaff pleads factual content that allows the
court to draw the reasonable inference that therdizint is liable for the misconduct alleged.”
Igbal, 129 S.Ct. at 1949. “The plausibility standardas$ akin to a ‘probability requirement,’” but
it asks for more than a sheer possibility that temgant has acted unlawfullyld. (quoting
Twombly,550 U.S. at 556).

Allegations of fraud, however, must meet the stridtandards of Federal Rule of Civil
Procedure 9(b). Rule 9(b) requires that “[ijn alfegfraud or mistake, a party must state with
particularity the circumstances constituting fraudnistake.” The particularity required for such
pleading, however, varies from case to c&s® Benchmark Elec., Inc. v. J.M. Huber Cd3g3
F.3d 719, 724 (5th Cir. 2003)odified on other groungd855 F.3d 356 (5th Cir.2003). The Fifth
Circuit has reasoned that “[a]t a minimum, Rule)9@xquires allegations of the particulars of
time, place, and contents of the false represemistias well as the identity of the person making
the misrepresentation and what he obtained thér&@msnchmark Elecs343 F.3d at 724.

More precisely, Rule 9(b)’s particularity requiremeompels that “the who, what, when,
where, and how [ ] be laid outBenchmark Elecs343 F.3d at 724. “Claims alleging violations
of . . . the DTPA and those asserting fraud, fréemtuinducement, fraudulent concealment, and
negligent misrepresentation are subject to [Rul®’§l( requirements.’Frith v. Guardian Life
Ins. Co. of Am.9 F.Supp.2d 734, 742 (S.D.Tex. 1998)e also Lone Star Ladies Inv. Club v.
Schlotzsky's Inc238 F.3d 363, 368 (5th Cir. 2001) (noting thaul&k9(b) applies by its plain
language to all averments of fraud, whether theypart of a claim of fraud or not.”).

Analysis

In their original complaint, Plaintiffs assert tif@lowing causes of action against all

Defendants:
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1. Violation of Section 1962(c) of the Racketeeringflanced and Corrupt
Organizations Act (“RICO”) 18 U.S.C. § 19@1 seqDoc. 1 at 29.

2. Forming a conspiracy to violate Section 1962(c)hef RICO, as is prohibited by
Section 1962(d) of that Acld. at 33.

3. Violations of the Texas Deceptive Trade Practices ADTPA”). TEX. Bus. &
Comm. CoDE§ 17.41et seqld. at 34.

4. Breach of contract, unjust enrichment, and detriadeelianceld. at 35.

5. Breach of fiduciary dutyld.

6. Fraud.ld.

7. Securities fraud and aiding and abetting securitaasd.|ld. at 36.

8. Civil conspiracylId. at 37.

9. Fraud in the inducemend.

10.Violation of the Texas Theft Liability Act. 8x. Civ. PRAC. & ReEm. CODE §
134.001et seq. Idat 38.

11.Money had and receivettl. at 39.

12.Conversionld.

13.Conspiracyld.

14.Constructive trustd. at 40.

The Court disposes at the outset certain of Pfahtlaims with which they clearly
cannot proceed against any Defendant. Two of Fffsintlaims appear to be asserted in error.
First, the Plaintiffs have asserted a cause obadbr conspiracy twice—Causes of Action Eight
and Thirteen—and therefore strikes Plaintiffs’ td@nth cause of action for conspiracy as

needlessly duplicative. Second, “[a] constructivest is a remedy imposed upon property
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obtained by fraudulent means,” not a cause of adins. Distributors Intern. (Bermuda) LTD. v.
Edgewater Consulting Groyf2010 WL 3522312 * 16 n.29 (W.D.Tex. 2010) (citifilgigpen v.
Locke 363 S.W.2d 247 (Tex.1962)). The Court therefaries Plaintiffs’ fourteenth cause of
action for a constructive trust.

Additionally, Plaintiffs’ claim for conversion clelg is inapplicable in this case. In
Texas, a cause of action for conversion of monesteXonly when [the money] is in the form of
specific chattel, such as old coins, or when ‘thenay is delivered to another party for
safekeeping, the keeper claims no title, and theaeyas required and intended to be segregated,
either substantially in the form in which it wazee/ed or as an intact fund.Mitchell Energy
Corp. v. Samson Resources (&0 F.3d 976, 984 (5th Cir. 1996) (quotiBgon v. State808
S.W.2d 721, 723 (Tex.App.-Austin 1991)). Plaintiffave stated here that they are seeking the
return of investment funds that subsequently hagenbused to purchase oil well working
interests, spent on marketing and Defendants’ isalaand used to purchase boats and other
luxuries. Doc. 1. Because Plaintiffs have admittet the funds they seek are neither in the form
of a specific chattel nor in the form in which thegre received, their claim for conversion must
be dismissed.

Finally, Plaintiffs assert claims for securitieadd in violation of Section 10(b) of the
Securities and Exchange Act of 1934 (the “Exchaief®) and Rule 10b-5 of the Securities and
Exchange Commission (“SEC”) against all Defendaitec. 1 at 36. InMorrison v. Natl
Australia Bank Ltd.the Supreme Court rejected the ‘conduct or éftest that previously had
been used to determine the extraterritorial apftineof US securities laws and limited 10(b)’s
extraterritorial reach to “transactions in secastlisted on domestic exchanges, and domestic

transactions in other securities.” u.s. —— 130 S.Ct. 2869, 2888, 177 L.Ed.2d 535
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(2010).See also In re BP p.l.c. Securities Litigatien F.Supp.2d ----, 2012 WL 432611, *67
(S.D. Tex. 2012).

Here, Plaintiffs are 121 foreign citizens and resid. Although the complaint does not
describe the details of each investment in or pasetof a share of a joint venture, the facts that
the Plaintiffs have alleged indicate that everynsection underlying this case was entirely
foreign. The Plaintiffs are all foreign citizensdait appears, were at all relevant times in faneig
countries. “Solomon and his entities employed Ipgbssure salesméocated in offshore boiler
roomsto contact investors. . . . If a potential inveséxpressed an interest in investing, the
qualifiers transferred the call to a ‘closer.” T¢clesers would complete the sale.” Doc. 1 at 18, 22
(emph. added). There is no indication that any h# transactions in this case took place
domestically. Because the transactions complaified this case fail to satisfy the domesticity
requirement oMorrison, Plaintiffs’ claims for securities fraud must bierdissed.

Rackley, Boteler, EnerMax and the Evans Defenddwvtgions to Dismiss

Defendants Steve Rackley, the Evans Defendants, Bogeler, and EnerMax (the
“owner/operator Defendants”) all have moved to déssrPlaintiffs’ claims against them. Docs.
10 (Rackley), 25 (Evans Defendants), 37 (Boteled &nerMax). The essence of these
Defendants’ motions is that the sparse allegati@lantiffs have made against them do not
demonstrate Defendants involvement in any parthef purportedly unlawful or fraudulent
conduct. The Court agrees.

The extent of Plaintiffs’ allegations against Ra&gkl Boteler, EnerMax, Evans, Evans
Energy, and Evans Operating Co. is that they aslfyirowned the oil and gas wells which other
Defendants purchased from them. Plaintiffs haveatieged that these Defendants ever made

contact with the Plaintiffs, that they were invalvie the marketing, advertising, or formation of
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joint ventures for investment purposes, or thay filayed any role in organizing the investment
opportunities that other Defendants offered toifprenvestors. In fact, the sole allegation of any
contact between Plaintiffs and these Defendantlessingle incident in which some Plaintiffs
contacted Rackley to demand information about thmw#estments, and that he told these
Plaintiffs that “Seisma was a legitimate compariydc. 1 at 27. The extent of the facts alleged
by Plaintiffs against these Defendants is that thege owners and operators of oil and gas wells
that Solomon, Seisma, or the 4G Defendants may panahased with funds that may have been
fraudulently obtained. Plaintiffs have assertedaus to indicate, nor even made the claim, that
the owner/operator Defendants knew the funds us@ditchase working interests were obtained
fraudulently. Plaintiffs therefore have failed ttate a claim against these Defendants for the
substantive causes of action alleged in their campl

Although Plaintiffs have not alleged any facts gading that these Defendants are liable
for an independently wrongfudffense’ the Defendants would still be liable for any wréurig
acts done by co-Defendants in furtherance of a s/, under either common law or the
federal RICO statute, to which the owner/operatefeddants were a part$ee Cadle Co. v.
Schultz 779 F.Supp. 392, 400 (N.D.Tex. 1991) (“Under RJ@D@e co-schemer is liable for the
other co-schemers' predicate acts. Indeed, upomga fraudulent conspiracy, each defendant
becomes liable for the prior conduct of the earBenspirators, and remains liable for the
subsequent conduct of the other conspiratornye Arthur Andersen LLP121 S.W.3d 471,
482-83 (Tex.App.—Houston [14 Dist.] 2003) (“Onceamspiracy is proven, each co-conspirator
is responsible for all acts done by any of the poasors in furtherance of the unlawful

combination.”). Plaintiffs have not, however, plady fact that establishes the owner/operator

" Specifically, for the offenses based in breacbasftract, breach of fiduciary duty, fraud, wiretfda securities
fraud, and theftSeeDoc. 1.
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Defendants were party to a conspirécy.

“To demonstrate a civil RICO conspiracy, a claimanist show that:(1) two or more
persons agreed to commit a substantive RICO offersk (2) the defendant knew of and agreed
to the overall objective of the RICO offens®avis-Lynch, Inc. v. Moren®67 F.3d 539, 551
(5th Cir. 2012). Under Texas law, “[a] claim fowiticonspiracy has five elements: (1) two or
more persons; (2) have an objective to be accohyalis(3) a meeting of the participants’ minds
on the objective or course of action; (4) one omrenonlawful, overt acts; and, (5) resulting
damages.Meineke Discount Muffler v. Jayné&99 F.2d 120, 124 (5th Cir. 1993) (citiNassey
v. Armco Steel Cp652 S.W.2d 932, 934 (Tex. 1983)). To demonsttatespiracy under either
RICO or Texas law, a plaintiff must therefore plehdt the defendants had some knowledge of
the purpose of the conspiracy and agreement tm &ettherance thereoSee also Schlumberger
Well Surveying Corp. v. Nortex Oil & Gas Cqrg35 S.W.2d 854, 857 (Tex. 1969) (“One
without knowledge of the object and purpose of aspiracy cannot be a co-conspirator; he
cannot agree, either expressly or tacitly, to tn@mission of a wrong which he knows not of.”).
Here, the Plaintiffs have not advanced any claiat Rackley, Boteler, EnerMax, or the Evans
Defendants knew of the existence of a conspiracgetoaud potential investors nor that they
agreed to join in such acts. Nor do any of thesfacttheir complaint support such a conclusion.
Because nothing in Plaintiffs’ complaint indicatése involvement of Rackley, Boteler,
EnerMax, or the Evans Defendants in any allegedngadoing, the Court grants these

Defendants’ motions to dismiss.

8 Because Plaintiffs assert that Defendants corspireommit fraud and other offenses that contments of
fraud, their claims must be pled with the spedificequired by the heightened pleading standard®utd 9(b).See
U.S. ex rel. Grubbs v. Kannegartib5 F.3d 180, 193 (5th Cir. 2009) (“a plaintiffieging a conspiracy to commit
fraud must ‘plead with particularity the conspiracsywell as the overt acts . . . taken in furtheeaof the
conspiracy™) (quoting=C Inv. Group LLC v. IFX Markets, Ltd629 F.3d 1087, 1097 (D.C.Cir. 2008)).
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Justin Solomon’s Motion to Dismiss

Solomon’s motion to dismiss (Doc. 32) is basedrelytion the preclusive effect of
Morrison to foreign securities transactions. Because thartCalready has determined that
Plaintiffs’ securities claims based on foreign gactions must be dismissed, Solomon’s motion
to dismiss Plaintiffs’ Securities and Exchange éleims against him is granted.

Brian Guinn’s Motion to Dismiss

Finally, Defendant Brian Guinn, who is proceedprg seand who Plaintiffs allege is the
President of one or more of the 4G Defendants, siéwalismiss Plaintiffs’ claims against him
on the grounds that “[tlhe complaint does not a@ldtat Defendant Guinn did anything wrong or
caused any of the Plaintiff's [sic] any harm.” Ddgl at 2. Although Guinn’s argument is
decidedly brief and unadorned, the Court agreeasinfffs’ claims against Guinn or the 4G
defendants are the following allegations:

“4G Companies is the custodian for [Seisma]. Beigipnn 2008, 4G
began assisting [Seisma] with its joint venturerapens. The duties included
handling all of [Seisma’s] joint venture distribani, customer communications
and general business duties.

Plaintiffs have made demand on 4G to provide infdram to them
regarding their joint venture investment. 4G hasused to provide any
information.

In 2010, 4G’s president, Brian Guinn, admitted tBaet Boteler had
assigned Enermax’s [sic] working interests to [®af directly and not to the
joint ventures.

4G knew about the failure [to assign the workingeliest to the joint
venture] and participated in the scheme to usenfiffai monies for their own
purposes.

Brian Guinn [and] 4G . . . received investor furidsn Solomon and his
companies.”

Doc. 1 at 27-29.

Plaintiffs do not elaborate on the concept of 4@isstodianship” of Seisma. Whether
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this custodianship involved a corporate mergerughmse, a change in management, or any
other relationship that might give rise to an iefeze of control and, hence, responsibility is not
at all clear from the complaint. Plaintiffs’ additial factual allegations that Guinn “admitted that
Bret Boteler had assigned Enermax’s [sic] workimigtiest” to Seisma and not the joint ventures
and that he received investor funds fail to essabhis liability for any of Plaintiffs’ causes of
action. As the Court discussed above, a Defendéiabdity for underlying offenses could be
predicated on his participation in a common lanR6CO conspiracy, but Plaintiffs once again
fail to allege any fact that indicates that Guimew of or agreed to join a conspiracy. Plaintiffs
have not alleged that Guinn agreed in the objeativany underlying conspiracy, nor that he
knew of an unlawful scheme to defraud investoretberwise commit unlawful acts. Because
Plaintiffs have failed to allege facts that demaatst Guinn is liable for any of their causes of
action, Guinn’s motion to dismiss is granted.

Plaintiffs’ Complaint Fails to State a Claim Agdidsyy Defendant

Finally, the Court finds that Plaintiffs’ complaintails to satisfy the pleading
requirements of Rules 8 and 9(b) and therefore eslismissed as to all Defendants. As the
foregoing discussion shows, Plaintiffs’ complasunclear as to the roles of various Defendants
in the purported conspiracy, whether they activadyeed to participate, and what actions they
may have taken in furtherance thereof. Further, Goenplaint does not reveal whether the
investors in this case were induced to purchaset jeentures shares on the basis of the
Defendants’ websites, cable television advertiztegphone marketers, or sales pamphlets. Put
simply, the sparse and conclusory complaint doéscootain “enough facts to state a claim to
relief that is plausible on its faceltvombly,550 U.S. at 570.

The Court also notes that many of Plaintiffs clagns governed by the stricter pleading
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requirements of Rule 9(b). Rule 9(b) requires th$t alleging fraud or mistake, a party must
state with particularity the circumstances constity fraud or mistake.” “Claims alleging
violations of . . . the DTPA and those assertingudl, fraudulent inducement, fraudulent
concealment, and negligent misrepresentation dnjecuo [Rule 9(b)’'s] requirementsFrith v.
Guardian Life Ins. Co. of Am9 F.Supp.2d at 742. Here, Plaintiffs’ RICO claanmd their claim
to form a RICO conspiracy, their claim under theHAT their claims for fraud, fraud in the
inducement, and for conspiracy to commit fraud aitegoverned by the heightened pleading
standards of Rule 9(b).

“At a minimum, Rule 9(b) requires allegations ot tparticulars of time, place, and
contents of the false representations, as well hes identity of the person making the
misrepresentation and what he obtained thereBgrichmark Elecs.343 F.3d at 724. Here,
Plaintiffs’ complaint is characterized by broadegttions common to all Defendants and all
Plaintiffs. Without more, Plaintiffs’ complaint faito satisfy the heightened pleading standard of
Rule 9(b) as to their claims alleging fraud or emmihg elements of fraud.

Conclusion

For the foregoing reasons, the Court hereby

ORDERS that Defendant Steve Rackley’s motion to dismiss folufai to state a claim
(Doc. 10); Defendants S. Lavon Evans, Jr., Evaner@gdnLLC., and S. Lavon Evans, Jr.
Operating Co. Inc.’s motion to dismiss (Doc. 25&f@hdant Justin Solomon’s motion to dismiss
the Securities and Exchange Act claims against (Rloc. 32); Defendants EnerMax, Inc. and
Bret Boteler's motion to dismiss (Doc. 37); and &efant Brian Guinn’s motion to dismiss
(Doc. 51) areGRANTED. Further, the Court

ORDERS that Plaintiffs’ complaint (Doc. 1) iDISMISSED without prejudice to
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Plaintiffs’ right to file an amended complaint tlatmplies with the pleading standards of Rule 8
and 9(b). Because the 4G Defendants have respawd@&daintiffs’ complaint and filed an
appearance in this case, the Court

ORDERS that Plaintiffs’ motions for default judgment agsi these parties are
DENIED. Further, because the Court has determined tlaatPis’ original complaint fails to
state a claim against any Defendant, the Court

ORDERS that Plaintiffs’ motion for default judgment agsirDefendant Seisma (Doc.

72) isDENIED.

SIGNED at Houston, Texas, this 20th day of Mardi,2

-

Wc/—/ﬁ*b.__—.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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