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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
SHAWN LEBEOUF,

Plaintiff,
VS. CIVIL ACTION NO. H-11-2163
USI INSURANCE SERVICES, LLCet al,

Defendants.

w) W W W W W W W

OPINION AND ORDER

Pending before the Court is Plaintiff Shawn LeBépumotion to remand this case to
state court. Doc. 6. Defendants USI Insurance 8esyiLLC (“USI Insurance”) and USI
Southwest, Inc. (“USI Southwest”) have respondedhiet motion and argued that LeBeouf
cannot state a claim against the non-diverse Daf@sdn this case and that those Defendants
therefore are improperly joined in this case. Didt.

Additional documents relating to LeBeouf’s moti@anremand remain pending before the
Court. Specifically, LeBeouf's “Objections to USIef2ndants’ Amended and Revised
Declarations as Supplement to Defendants’ NoticRefoval and Motion to Strike Same;”
(Doc. 15) and supplement to his original motiorrémand. Doc. 25. The Court considers the
arguments contained in those motions together kaBeouf’s original motion to remand.

Having considered the motions, the facts of thisecand the relevant law, the Court
finds that the non-diverse Defendants in this @aegoined improperly and should be dismissed.
Because no non-diverse parties remain in this mctiee Court denies LeBeouf's motion to

remand.

! LeBeouf does not identify the specific affidavibswhich he objects, but his objections appearttodegal or
factual conclusions contained in various affidaliefendants submitted with their notice of remq@dc. 1) and in
their response to LeBeouf’'s motion to remand. Cléx.
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Two motions to dismiss filed by the Defendantsals® pending in this case. Docs. 33 &
38. Before reaching the issues raised in thoseom&tithe Court finds that the dismissal of the
local Defendants leaves no obvious reason whyddse should remain in Texas and therefore
orders that the parties submit briefs addressimg ptoper venue of this action. The Court
postpones ruling on the merits of the pending nmatitco dismiss until such time as it has
addressed venue.

A. Background

This case arises out of LeBeouf's employment wigi SBouthwest. Doc. 1-11 at 4. In his
original petition, LeBeouf alleged that he enteratb an employment agreement with USI
Southwest on September 22, 20B.That agreement was amended on January 1, 200édm@tw
LeBeouf and “USI Gulf Coast, Incld. at 4, 38. LeBeouf entered into a subsequent empay
agreement on January 1, 2009. That employment mg@edentified the contracting parties as
LeBeouf and John D. Collado, Regional Chief Examufficer for “USI Insurance Services
LLC d/b/a USI SouthwestId. at 50.

LeBeouf states that during his employment, Donal@€#&lais “was the Chief Executive
Officer of the Houma, Louisiana office of USI andeoof the Directors for USI Gulf Coast, Inc.”
2 |d. “Cindy Lirette was initially Shawn LeBeouf’s supésor. But, from 2005 through or about

April 8, 2011, Donald P. Callais was Shawn LeBesw@upervisor. From April 8, 2011 through

% LeBeouf refers to “USI” throughout his originaltjtien without distinguishing between the variousféndants.
USI Insurance and USI Southwest identify and dbsdtie following Defendants: “[Defendant] USI Insoce
Services, LLC . . . is a Delaware limited liabiltpmpany with its principal place of business iniN¢ork. Its only
member is USI Holdings Corporation, which is a Dedee corporation with its principal place of busisén New
York. . . . [Defendant] USI Gulf Coast, Inc. .no longer exists, as it was merged into USI Insceaom June 30,
2008. USI Insurance is the successor-in-interestSbGulf Coast. . . . [Defendant] USI Southwest.I. . . is a
New Mexico corporation with its principal placelmfsiness in Albuguerque, New Mexico, [Defendanttén
Corporation is a Texas corporation. . . . Anco ©@oagion does business as USI Insurance Servicésxafs. Anco
Corporation is a subsidiary of USI Insurance. [Deffnt] Anco Insurance Services of Houston, Ina. ssibsidiary
of Anco Corporation. [Defendant] USI Holdings Coration . . . [and Defendant] USI Insurance is asgibry of
USI Holdings.” Doc. 1 at 2-3.

2/11



today, President John Collado . . . has been ShaBeouf's supervisor.ld.at 4-5. LeBeouf
states that “Callais maintains direct contact vidtrawn LeBeouf and day-to-day involvement in
his work and contracts/customerkd” at 5.

LeBeouf alleges that Callais “has engaged in aicoimy pattern of malicious, hateful,
abusive behavior, hostility, and harassment” towdnam. Id. Further, “Defendants knew that
Callais was abusing his position and knew thatdaMvas causing harm to . . . LeBeouf but
failed to take any remedial actiorid. LeBeouf “repeatedly notified President Collado &ine
Human Resources team of USI of the abuse by Call&is Therefore, LeBeouf claims,
“Defendants . . . are liable for Callais’ actionther directly through ratification and/or adoption
or vicarious liability.”Id.

LeBeouf filed his original petition in the 270thdbiict Court of Harris County on May 2,
2011. In that petition, he sought a declaration tha January 1, 2009 employment agreement
with USI Insurance was invalid or unenforceable asderted claims for breach of contract,
guantum meruit, unjust enrichment, a request fegoakting, intentional infliction of emotional
distress, defamation and business disparagemesgulgs and negligent retention and
supervisionld. at 9-14.

On June 8, Defendants removed that action to thisrtGn the grounds of the Court’s
diversity jurisdiction under 28 U.S.C. 88 1332, 144d 1446. Doc. 1. In their notice of removal,
Defendants contend that LeBeouf improperly or frdently joined the “Anco Defendantsand
that complete diversity therefore exists betweea imoperly joined Defendantsd. at 8.
Specifically, Defendants allege that “[t]he citizbip of the Anco Defendants must be ignored
because there is no reasonable basis to predicPtaemtiff might be able to recover against

them.”ld. (international citations omitted.).

% Anco Corporation and Anco Insurance Services afdtian, IncSeefn.1, supra.
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Neither party disputes that the amount in contrey@xceeds $75,000, nor that the non-
Anco Defendants satisfy the requirements of coraplatersity.

B. LeBeouf’'s Motion to Remand

|. Legal Standard

Federal diversity jurisdiction exists “where thetteain controversy exceeds the sum or
value of $75,000.00 . . . and is between . . zeits of different States.” 28 U.S.C. § 1332(a);
Addo v. Globe Life and Accident Ins. C#30 F.3d 759, 761 (5th Cir. 2000). “Defendantsy ma
remove an action on the basis of diversity of eitighip if there is complete diversity between all
named plaintiffs and all named defendants, and eferdlant is a citizen of the forum State.”
Lincoln Property Co. v. Roché&46 U.S. 81, 84 (2005). Where federal diversitgisgdiction
exists, a defendant may remove an action from & 8taurt to the “district court of the United
States for the district and division within whialchk action is pending . . . .” The removing party
bears the burden of establishing federal jurisolictAllen v. R & H Oil and Gas Cp63 F.3d
1326, 1335 (5th Cir. 1996).aughlin v. Prudential Ins. Cp882 F.2d 187, 190 (5th Cir. 1989).

After removal a plaintiff may move for remand aifdiit appears that the district court
lacks subject matter jurisdiction, the case shallrémanded.” 28 U.S.C. § 1447(c). Removal
statutes are construed “strictly against removdlfan remand.’Eastus v. Blue Bell Creameries,
L.P., 97 F.3d 100, 106 (5th Cir. 199@hamrock Oil & Gas Corp. v. Sheegd3 U.S. 100, 108—-
9 (1941). All “doubts regarding whether removaligdiction is proper should be resolved
against federal jurisdictionAcuna v. Brown & Root, Inc200 F.3d 335, 339 (5th Cir. 2000).
Once a motion to remand has been filed, the buisl@m the removing party to establish that
federal jurisdiction existsDe Aguilar v. Boeing Cp.47 F.3d 1404, 1408 (5th Cir. 1995). All

factual allegations are evaluated in the light masbrable to the plaintiffGuillory v. PPG
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Indus., Inc, 434 F.3d 303, 308 (5th Cir. 2005).

A removing party can establish federal jurisdictmm the basis of 28 U.S.C. § 1332 by
demonstrating that in-state defendants have beeprtiperly joined.”See Smallwood v. lllinois
Cent. R. Cq.385 F.3d 568, 573 (5th Cir. 2004). To establmbroper joinder, a removing party
must show either “(1) actual fraud in the pleadofgurisdictional facts, or (2) inability of the
plaintiff to establish a cause of action against lon-diverse party in state courtld. (quoting
Travis v. Irby 326 F.3d 644, 646-47 (5th Cir.2003). The FiftincGit has made it clear that “the
test for fraudulent joinder is whether the defertddeas demonstrated that there is no possibility
of recovery by the plaintiff against an in-statdeselant, which stated differently means that
there is no reasonable basis for the district couppredict that the plaintiff might be able to
recover against an in-state defendamd.” A court may determine a plaintiff's possibility of
recovery by conducting “a Rule 12(b)(6)-type analykoking initially at the allegations of the
complaint to determine whether the complaint statetaim under state law against the in-state
defendant.’ld.

Rule 12(b)(6) allows dismissal if a plaintiff faitto state a claim upon which relief can
be granted.” ED. R.Civ. P. 12(b) (6). IBell Atlantic Corp. v. TwombI§50 U.S. 544, 555, 127
S.Ct. 1955, 167 L.Ed.2d 929 (2007), akshcroft v. Igbal556 U.S. 662, 129 S.Ct. 1937, 1949,
173 L.Ed.2d 868 (2009), the Supreme Court confirrttet Rule 12(b)(6) must be read in
conjunction with Rule 8(a), which requires “a shamt plain statement of the claim showing that
the pleader is entitled to relief.” FED. R. CIV.&a)(2).

To withstand a Rule 12(b)(6) motion, a complaintsincontain “enough facts to state a
claim to relief that is plausible on its fac&¥Wwombly,550 U.S. at 570see also Elsensohn v. St.

Tammany Parish Sheriff's Officé30 F.3d 368, 372 (5th Cir. 2008). Under Rule @)
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plaintiffs are not required to include “detailegictual allegations,” but more than ‘an unadorned,
the-defendant-unlawfully-harmed-me accusation’esded.”ld. (quoting Twombly,550 U.S. at
555). “A claim has facial plausibility when the plaff pleads factual content that allows the
court to draw the reasonable inference that therdizint is liable for the misconduct alleged.”
Igbal, 129 S.Ct. at 1949. “The plausibility standardas$ akin to a ‘probability requirement,’” but
it asks for more than a sheer possibility that temgant has acted unlawfullyld. (quoting
Twombly,550 U.S. at 556.

ll. Analysis

The Defendants in this case bear the burden of dstrading that this Court has
jurisdiction to hear LeBeouf’s claimBe Aguilar v. Boeing Cp47 F.3d 1404. Here, Defendants
contend that the Anco Defendants “have never ensplo@allais or Plaintiff and have no
relationship to the allegations in the Petition"datihat LeBeouf therefore “has no basis for
recovery on any of [his] pleaded causes of actairest the Anco Defendants.” Doc. 1 at 8-9.
The essence of Defendants’ assertion is that LelHeamifailed to state a claim against the Anco
Defendants and that the Anco Defendants therefoist be dismissed.

LeBeouf's claims against the Defendants in thisecaee premised on the Defendants’
responsibility for the actions of USI Insurance éogpe Callais! In his motion to remand this
case to state court, LeBeouf identifies three puegogrounds on which he can state a claim for
relief against the Anco Defendants arising out afl&@s’ conduct. First, LeBeouf maintains that
the Anco Defendants “are necessary and real pddidss litigation” because “all Defendants

act as one” and that “[bJecause Anco-Houston isitasigliary of Anco Corporation, which is a

* In his original petition, LeBeouf alleged that 1@és . . . engaged in a continuing pattern of mialis, hateful,
abusive behavior. . . . Defendants knew that Gailkais abusing his position and knew that Callais eeausing
harm to Shawn LeBeouf but failed to take any rewieatition. . . . Defendants, as Callais’ emplogee, liable for
Callais’ actions either directly through ratifiaati and/or adoption or via vicarious liability.” Dat-11 at 5.
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subsidiary of USI Insurance, both of the Anco édifall under the umbrella of USI Insurance.”
Id. at 9. Second, LeBeouf asserts that because hg&@D2009 employment agreements define
“USI Business” to mean “any of the USI Companie&luding the Anco Defendants, the Anco
Defendants are parties to the employment agreeamahtcan assert claims and rights against
LeBeouf. Finally, LeBeouf contends that USI Insw@nemployees Collado, Loving, and
Zimmerman were jointly employed by the Anco Defemdaand by USI Insurance and therefore
that “Defendant Anco-Houston was reportedly delegahe duty to supervise and manage USI's
personnel.® Doc. 6 at 16.

LeBeouf’s first and second arguments are meritldbough USI Insurance’s website
may state that USI corporations “act as one” arasgmt themselves as “all from one source,”
LeBeouf has recognized that the Anco Defendantsiratwidual corporate entities. Nothing
before the Court suggests otherwise. Defendantsisidas to market themselves as “all one
company” is insufficient to establish liability otme part of a separate corporate entity for
wrongful conduct committed by a corporate parerdamsubsidiary.

Contrary to LeBeouf's assertion, there is nothirgfobe the Court indicating that
LeBeouf was employed by the Anco Defendants. LeBextates that his 2003 and 2009
employment agreements define “USI Business” toukbel “businesses provided lapy of the
USI Companies’ and therefore that [tlhe plain terms of USI's Hoynent Agreement with
Plaintiff LeBeouf state that the obligations withire agreement apply 8l of the USI entities.”
Doc. 6 at 11-12 (emph. in original). The 2003 Enyptent Agreement, however, states that it

was “by and between USI Gulf Coast, Inc. dba USItBwest . . . and Shawn LeBeouf.” Doc. 6-

® In his original petition, LeBeouf states only thaéBeouf . . . repeatedly notified President Catlaand the
Human Resources team of USI of the abuse by Cadléc. 1-11 at 5. In his motion to remand, LeBeolafrifies
that Collado, Loving, and Zimmerman “had signifitasles in providing certain management and ovéitsig
regarding the business of USI Insurance” and thatr@e are “employed by Anco-Houston, with lovimgcharge
of operations and Zimmerman the Human Resourcesrthepnt.” Doc. 6 at 16.
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5 at 1. That document was signed only be a reptasesn of USI Gulf Coast, Inc. and by
LeBeouf. Id. at 20. The 2009 Employment Agreement was “by aetiveen USI Insurance
Services LLC . . . and Shawn LeBeouf’ and signedabyepresentative of “USI Insurance
Services LLC d/b/a USI Southwest” and by LeBeoudcD6-6 at 1.

LeBeouf states that “[tlhere is no question tha Anco Defendants are a party to the
LeBeouf employment contracts” and that “additiodacovery” will reveal whether the Anco
Defendants are “agents, independent contractorsthiod-party beneficiaries” under those
Agreements. Because the Anco Defendants clearlynateparty to LeBeouf's employment
agreements and because LeBeouf has not adequléglgdathat the Anco Defendants satisfy
the requirements of being an “agent, independemtractor, . . . third party beneficiary,” or any
other party holding rights pursuant to the emplogtregreement, he has failed to state a claim
against the Anco Defendants on this theory of ligbi

LeBeouf's third theory of liability on which he hep to proceed against the Anco
Defendants is premised on the status of Colladejngy and Zimmerman as co-employees of
Anco-Houston and USI Insurance. Doc. 6 at 16. LeiB@gserts that “Collado . . . stated that he
shared duties as the President of Anco Insuranogc8s of Houston, Inc. and as the Regional
CEO of USI Insurance Services, LLC. . . . [Collddaving, and Zimmerman are all employed
by Anco-Houston . . . [and] [a]ll three act in [sieehalf of USI Insurance in the Southwest
Region.”ld. LeBeouf appears to concede that Collado, Loving, Ammerman were employed
by both the Anco Defendants and by USI Insurancgfeidants agree and have introduced
affidavit testimony demonstrating that the threedividuals operated as “authorized
representatives of USI Insurance” and were “praygdnanagement functions and oversight of

USI Insurance business in Louisiana” when they aedpd to LeBeouf's complaints about
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Callais. Doc. 12 at 11; Doc. LeBeouf has not caetkthis status, but relies on his assertion that
the conduct of Collado, Loving, and Zimmerman isilagtable to the Anco Defendants, despite
the facts that neither LeBeouf nor Callais were dmnployees and Collado, Loving, and
Zimmerman were employed by USI Insurance to hatitetype of complaints which LeBeouf
alleges he made regarding Callais’ conduct. Baseth® undisputed facts that the “USI Human
Resources Team” were US| employees, LeBeouf h&dféo show that the Anco Defendants
had any role or responsibilities arising from to@duct alleged in his complaint.

Because LeBeouf cannot show a viable theory by lwthe Anco Defendants are liable
on the conduct alleged, these Defendants are rogiedy joined in this case and must be
dismissed.

C. Propriety of Venue

Defendants have also filed two motions to dismiscs. 33 & 38. In their first motion,
Defendants request that the Court, pursuant to Re(B)(6), dismiss each of LeBeouf's claims
with respect to each Defendant excepting only fRifis request for a declaration that the
covenant not to compete” contained in his 2009 empent agreement is invalid and
unenforceable. Doc. 33. In their second motion,ebDdénts request dismissal of LeBeouf's
claim for negligent retention and supervision oe #uditional ground that this Court lacks
jurisdiction to hear the claim, which properly shiblbe governed by Louisiana workers’
compensation laws and exclusively heard by thec®ffif Workers’ Compensation in that state.
Doc. 38.

Although LeBeouf's motion is almost entirely void factual assertions supporting his

legal claims’ the Court declines to rule on Defendants’ motidns dismiss pending a

® LeBeouf's complaint consists almost entirely afdbconclusions or vague allegations. For examBeouf’s
claims that Callais “intentionally inflicted emotialistress on Shawn LeBeouf by acting intentionatig
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determination of the propriety of venue in the $eut District of Texas.

Legal Standard

“A civil action wherein jurisdiction is founded onlon diversity of citizenship may,
except as otherwise provided by law, be broughty onl (1) a judicial district where any
defendant resides, if all defendants reside insthrme State, (2) a judicial district in which a
substantial part of the events or omissions giviag to the claim occurred, or a substantial part
of property that is the subject of the action siated, or (3) a judicial district in which any
defendant is subject to personal jurisdiction at tiime the action is commenced, if there is no
district in which the action may otherwise be brotig28 U.S.C. § 1391.

There appears to the Court no adequate ground$imh wenue is proper in the Southern
District of Texas. No remaining Defendants residéne Southern District, LeBeouf's complaint
fails adequately to allege that a “substantial pérthe events or omissions giving rise to the
claim” occurred in the Southern District, and itpeprs that this action could be heard, and
perhaps properly should be heard, in the Eastestri€tiof Louisiana.

LeBeouf asserts that he resides in Thibodaux, lismgs within the Eastern District. Doc.
1-11 at 2. He works in Defendants’ Houma officesoalwithin the Eastern District. His
supervisor, Donald Callais, also worked in the Hauaffice and Callais’ purported hostile
conduct towards LeBeouf took place in that offiédthough a provision in LeBeouf's 2003
Employment Agreement contains a venue provisiorcigpeg Harris County, Texas, two

subsequent and superseding employment agreemeoits §003 and 2009) contain no such

recklessly; by engaging in his extreme and outrag@mnduct, and by causing Shawn LeBeouf to saffeere
emotional distress.” Doc. 1-11 at 5. LeBeouf spesithat Callais “repeatedly routinely belittledsmhraged and
demeaned LeBeouf in the presence of others witteuge and used profane expletives directed at LgBeo[and
that] Callais repeatedly and routinely beratedlegeland acted belligerent towards Shawn LeBeoafviolent and
aggressive mannerld. at 5-6. LeBeouf identifies no specific instancéths conduct nor does he state with any
particularity the insults, words, or conduct thavg rise to his claims.
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provision. Additionally, Defendants have reportéatt“USI Insurance has sued LeBeouf for
breach of his [2009] employment agreement . th@&32nd Judicial District Court for the Parish
of Terrebonne, State of Louisiana.” Doc. 33 at 4-2 (citing USI Insurance Services, LLC v.
Shawn LeBeouf, No. 164440).

It appears to this Court that there few groundsvbicth to base jurisdiction in this venue
and substantial justification to transfer venuetite Eastern District of Louisiana. The Court
therefore orders that LeBeouf file a brief setting the grounds on which venue is proper in this
Court, within thirty days of the entry of this ordand that Defendants file a responsive brief no
later than thirty thereafter, clarifying its positi

Conclusion

For the foregoing reasons, the Court hereby

ORDERS that Plaintiff Shawn LeBeouf's motions to remandstbase to state court
(Docs. 6 & 25) areDENIED. LeBeouf's objection to Defendants’ affidavits (©aol5) are
DENIED. Further, the Court

ORDERS Plaintiff Shawn LeBeouf to file a brief addressiting propriety of venue in
the Southern District of Texas. Defendants may &leesponse no later than 30 days after
LeBeouf files his motion..

SIGNED at Houston, Texas, this 20th day of Mard@1,2

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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