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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

MARCOS VASQUEZ,

Plaintiff,

VS. CIVIL ACTION NO. 4:12-CV-3181

AMERICAN BOR-TRENCH, INC. et al,

w W W W W W W W

Defendants.

OPINION AND ORDER

Pending before the Court is Plaintiff Marcos Vaszjs (Vasquez) motion for conditional
class certification and notice pursuant to 29 U.8.€16(b) (Doc. 33). Vasquez filed this suit on
behalf of himself and those similarly situated agaiDefendants American Bor-Trench, Inc.,
Keith Murrell, Darwin Bonilla, individually and d/a/ D&B Cable, and David Parades
(collectively, Defendants). Vasquez alleges thafeddants failed to pay him and the other
putative class members overtime wages for hour&edom excess of forty per week. He now
moves to certify a class that includes “all indivads who, at any point, during the past three
years prior to the filing of this lawsuit, workedrfDefendants more than forty hours per week on
any of Defendants’ commercial construction projectd did not receive overtime pay.” Doc. 33
at 7. All Defendants except David Parades filecbbective response on procedural grounds
(Doc. 34) asking that the Court strike Plaintiffisbtion as untimely, and an additional response
in opposition to Plaintiffs’ motion for conditiona&lertification (Doc. 35) arguing that Plaintiff
has failed to meet his burden to demonstrate tleas dreatment is appropriate in this case.
Plaintiff filed replies to both of Defendants’ resyses (Docs. 36 and 37). Upon review and
consideration of the motion and the responses aplies thereto, the relevant legal authority,
and for the reasons stated below, the Court cossltitat the motion should be denied.
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Background

According to Vasquez’'s motion, he worked for Defamid from January 2010 until
November 2012, digging trenches and laying piping eables. Decl. of Marcos Vasquez, July
29, 2013 1 3 (Doc. 33-4). Defendant American Baerth, Inc., (Am. Bor-Trench) is a general
contractor engaged in underground wire and calyiadaservices. Pl.’s First Amended Compl.,
Doc. 6 § 13; Doc. 37 at 3. Defendant Keith Mur¢&urrell”) is the owner and operator of
Am. Bor-Trench. Doc. 6 § 9. Defendant Darwin Blan{“Bonilla”) owns Defendant D&B
Cable, which is a sub-contractor for Am. Bor-Trencoc. 6 § 7; Doc. 35 { 23. From
December 2008 until May 2009, D&B Cable employedatvn subcontractor, Ferraris Utility
Service (“Ferraris”), which is owned and operatgd efendant David Parades (“Parades”).
Doc. 35 § 23. Vasquez alleges that Defendantgareemployers under the FLSA since they
jointly exercised control over his work schedulentrolled the quality of his work, provided the
materials, tools and safety equipment, superviseddaily work, paid his wages, and had the
power to terminate his employment. Doc. 6 1 15-H#& claims that Defendants maintained a
policy of misclassifying him and other similarlytisated workers as independent contractors in
order to avoid paying them overtime as requiredneyFLSA, 29 U.S.C. § 207(a)(1). Doc. 33 at
2. Doc. 6, 1 7; Aff. Of David Parades, November2012 (Doc. 35, Ex. A). Vasquez states that
he and other similarly situated employees workgut@pmately seventy-six hours per week and
were paid a fixed salary of approximately $100.@0 gay, or $600.00 per week, regardless of
the number of hours worked. Doc. 6 § 17-18. Theye not paid a rate of one-and-one-half
times their regular rate for hours worked in exadd®rty per week. Doc. 6  18.

On August 20, 2013, Vasquez filed this motion tadibonally certify the proposed

class, and Esteban Efrain Rios (“Rios”), anothepleyee of Defendants who worked digging
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trenches and laying piping and cables, filed hissent to join a collective action (Doc. 31).
Defendants objected to the motion on proceduralimpte, claiming that it was untimely filed,

and on substantive grounds claiming that the dilegs that the companies are “affiliated” is
insufficient to warrant certification of a classathincludes all employees of three different
entities. Doc. 35  44. Additionally, Defendawltgect that the class is not limited to only
manual laborers or only employees of Parades stniseonly his employees who worked as
manual laborers who have joined the $uiDoc. 35 § 52. Defendants argue in the alteraativ
that if the Court does conditionally certify a dan this case, it should be limited to “employees

classified as hourly laborers.” Doc. 13  49.

. Legal Standard

Under the FLSA, no employer shall employ any nongpteemployee in excess of forty
hours per week without compensation at one andhaifeimes the regular rate. 29 U.S&.
207(a). Section 216(b) of the FLSA permits an employeeriogoan action “for and [on] behalf
of himself . . . and other employees similarly ated.” Id. at § 216(b). Collective actions serve
the purpose of decreasing litigation costs by ifitty resolving common issues of law and fact
in a single proceeding.Hoffman-La Roche, Inc. v. Sperlind93 U.S. 165, 170 (1989). To
certify a collective action under the FLSA, two ue@g@ments must be satisfied. “First, the named
representative and the putative members of theppotiwe FLSA class must be similarly

situated. Second, the pending action must hawenargl effect.” England v. New Century Fin.

'To support their argument, Defendants attacheldin tesponse the affidavit Parades wherein heritescthe
business arrangement between Ferraris and Am. Borelfi. Aff. Of David Parades, November 14, 2018d[85,
Ex. A). According to Parades, Ferraris served sigbacontractor for Am. Bor-Trench pursuant to greament,
was paid by Am. Bor-Trench an agreed flat ratesfch assigned project without regard to numbeoafsiworked
by Ferraris’s employees, provided its own toolgl@nprojects, and maintained its own liability irsuce. Doc. 35,
Ex. A 11 3-5.
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Corp, 370 F.Supp. 2d 504, 507 (M.D. La. 2005). Clasatiment is not appropriate where the
action arises from circumstances that are “pur@gs@nal to the plaintiff, and not from any
generally applicable rule or policy.Id.

The Fifth Circuit has noted the two different tettltat courts apply to determine if the
putative class members are “similarly situateMboney v. Armaco Srvcs. C64 F.3d at 1213~
14 (5th Cir. 1995). Like most district courts,siCourt has generally adopted the two-stage
approach articulated inusardi v. Xerox Corp118 F.R.D. 351 (D.N.J. 1987), which consists of
() a notice stage, followed by (ii) a decertificat stage. See Sandoz v. Cingular Wireless
LLC, 553 F.3d 913, 916 n.2 (5th Cir. 2008) (findingttt@llective actions typically proceed in
two stages”). At the notice stage of thasardi approach, the district court first makes a
preliminary determination of whether potential ptdfs are similarly situated to the named
plaintiff. Mooney,54 F.3d at 1213-14. If they are, then the coortddionally certifies the
action and authorizes notice to potential plaistitb opt in, and the suit “proceeds as a
representative action throughout discoverid’ at 1214. Generally, after the close of discovery,
the defendant initiates the second stage by fiangotion for “decertification.” Id. At the
decertification stage, the Court makes a factuaérdenation of whether the plaintiffs are
“similarly situated” based on the discovery evidendd. If the court determines from the
discovery evidence that the plaintiffs are in faichilarly situated, then the case continues as a
representative actionld. If the court finds that the plaintiffs are not demly situated, then the
class is decertified, the “opt-in” plaintiffs ara@schissed without prejudice, and the original
plaintiffs proceed to trial on their individual atas. Id. at 1213-14.

The instant case concerns the first stepudfardi—the notice stage. At the notice stage,

2 A second, less common approach is the “spuriolasiscaction procedure employedShushan v. Univ. of
Colo.,132 F.R.D. 263 (D. Colo. 1990), which analyzedemtive certification according to the Rule 23 slastion
requirements; i.e., numerosity, commonality, typigaand adequacy of representation.
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plaintiffs bear the burden to establish that they similarly situated to other employees in the
proposed classEngland 370 F. Supp. 2d at 507Plaintiffs are similarly situated when they
have the same job requirements and pay provisié&wiilar v. Complete Landsculpture, Inc.
3:04-cv-0776-d, 2004 WL 2293842, at *1 (N.D. TexctOr, 2011) Courts determine whether
the burden has been met using a “fairly leniemdsaad,” requiring only “substantial allegations
that the putative class members were togetherittieng of a single decision, policy, or plan...”
Mooney,54 F.3d at 1214, n.8 (citin§perling 118 F.R.D. at 407)see also England370 F.
Supp. 2d at 507-08 (Plaintiffs must offer suppdrtsome factual nexus which binds the named
plaintiffs and the potential class members togetigevictims of a particular alleged [policy or
practice].”). A court will customarily make its dsion “based only on the pleadings and any
affidavits which have been submittedMooney 54 F.3d at 1213-14. Generally, to meet this
burden, a plaintiff must show “(1) there is a rewdue basis for crediting the assertion that
aggrieved individuals exist; (2) those aggrievedividuals are similarly situated to the plaintiff
in relevant respects given the claims and defeasgsrted; and (3) those individuals want to opt
in to the lawsuit” Morales v. Thang Hung CorpNo. 4:08-2795, 2009 WL 2524601, at *2
(S.D. Tex. Aug. 14, 2009) (citiniylaynor v. Dow Chemical CoNo. G-07-0504, 2008 WL
2220394, at *6 (S.D. Tex. May 28, 2008Rguirre v. SBC Commc'ns, IndNo. Civ.A.H-05-
3198, 2006 WL 964554, at *6 (S.D. Tex. Apr. 11, @0(ame). “[C]ourts who have faced the
guestion of whether movants established substaaitedations have considered factors such as
(1) whether potential plaintiffs were identifie@®) (whether affidavits of potential plaintiffs were
submitted; and (3) whether evidence of a widespréiadriminatory plan was submitted.”

England 370 F. Supp. 2d at 508 (quotiktgkR Block, Ltd. v. Housderl86 F.R.D. 399 (E.D.

% Some courts have rejected this third non-statuttegnent. See, e.g., Dreyer v. Baker Hughes Oilfield Operetjo
Inc., No. H-08-1212, 2008 WL 5204149, at *3 (S.D. Tegc[l1, 2008).
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Tex. 1999)).
1. Discussion

Defendants argue that Vasquez’s conditional ceatifon motion should be denied as
untimely on the grounds that the Court’s schedutirder set June 3, 2013 as the deadline to file
motions for leave to amend pleadings and join naxtigs. Doc. 34. The Court addressed this
exact argument isarcia v. Triple D Sec. CorpNO. H-10-4231, 2012 WL 906809, at *2 (S.D.
Tex. 2012, Mar. 6, 2012). As stated therein, ttheeduling order contemplates the addition of
parties pursuant to Federal Rules of Civil Procedi@ and 20, not pursuant to a motion for class
certification. Accordingly, at this relatively ¢aistage in the proceedings, the motion for
conditional certification was not untimely.

Utilizing the two-step process recognizedLinsardi the Court finds that Vasquez has
failed to present sufficient evidence to show thiatilarly situated individuals exist. Although
the standard to satisfy the first step is leniéme, Court still requires “substantial allegations”
that the putative class members are similarly sthiao the plaintiff with regard to job
requirements and pay provision¥illatoro v. Kim Son Rest., L.P286 F. Supp. 2d 807, 810
(S.D. Tex. 2003). Vasquez does not proffer anydeawe that he and the proposed class
members were together victims of a single polictheo than to allege that Defendants
maintained a policy of misclassifying him and otlsenilarly situated workers as independent
contractors to avoid paying them overtime compemsatDoc. 33 at 7. Defendants argue that
Vasquez was properly classified as an independanttactor and vigorously dispute that they
were employers or joint employers of Vasquez ast¢hm is defined in the FLSA. Doc. 35 11
26-31. Whether or not an employee is properly sile@sl as an independent contractor is

determined by examining a list of factors in the&deomic realities” test. See Hopkins v.
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Cornerstone Americab45 F.3d 338, 343 (5th Cir. 2008). Courts irs ttistrict have generally
held that the economic realities test is not appate for determination at the notice stage of
FLSA class certification.See Walker v. Honghua America, LI&70 F. Supp.2d 462, 471 (S.D.
Tex.2012);Heeg v. Adams Harris, Inc907 F.Supp.2d 856, 864 (S.D. Tex. 2012). Theeefo
without considering whether Vasquez or the othemivers of the proposed class were properly
classified, the Court looks to see if Vasquez hesasned his burden to show that aggrieved
individuals exist, are similarly situated to hinmdawish to opt in to the lawsuit.

Vasquez has proposed a class that includes “alloy@gs” of three different business
entities and their owners based on the followinggaition: “I know other employees, who, like
me, worked the same number of hours and were alsbapflat weekly rate with no overtime.”
He does not offer any basis for his sweeping canaty and therefore he has not provided the
Court with a reasonable basis to conclude thatr @hmployees are similarly situated to hisee
Trinh v. JP Morgan Chase & CoNo. 07-cv-1666, 2008 WL 1860161, at *4 (findinjants’
“speculative beliefs” that other workers were sarly situated were insufficient to warrant class
treatment);Goldstein v. Children’s Hops. of PhilaNo. 10-cv-01190, 2012 WL 5250385, at *3
(“While we can accept from [plaintiff's] declaratighat she believes that others were ‘subjected
to the same...work policies and practices, and adtette same way by them,’ she provides no
indication of how she came to form this belief atlis, whether there is a reasonable basis for
it.”). Vasquez does not explain how the other pgaclass members are similarly situated to
him in terms of job requirements. He does not tifigany other employees by name; nor does
he estimate how many similarly situated employeast.e He does not draw any distinctions
among any of Defendants’ employees based on thieitifjes, job duties, or exempt status. The

only evidence Vasquez offers in support of his omtis the declaration of Rios, which is
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virtually identical to his own declaration, and tf®re adds very little to support his allegations.
Decl. of Esteban Efrain Rios, Aug. 19, 2013 (Dd2-53. Without more substantive allegations,
the Court cannot certify such a broadly definedla

V.  Conclusion

For the foregoing reasons, it is hereby

ORDERED that Plaintiff's motion for conditional certifidain and court-approved

notice isDENIED.

SIGNED at Houston, Texas, this 23rd day of Jayuz014.

-

Wc/—/ﬁ*b.__—.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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