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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

IN RE: BP p.l.c. 8 MDL No. 10-md-2185
SECURITIES LITIGATION 8
)
)
)
MONDRIAN GLOBAL EQUITY g Civ. Act. No. 4:12-cv-3621
FUND, L.P. et al. 8
)
V. 8 HON. KEITH P. ELLISON
)
BP P.L.C. et al. 8

MEMORANDUM AND ORDER

Pending before the Court is Defendants’ éxaded Second Tranche Consolidated Motion
to Dismiss. (Doc. Nos. 48, 54 Having reviewed the original motion (Doc. No. 23), the
amended motion, Plaintiffs’ response (Doc. N&%, 70), Defendants’ reply (Doc. Nos. 76, 77),
all papers in support thereofaca having heard oral argumentet@ourt finds that Defendants’
Amended Motion (Doc. Nos. 48, 54) must BRANTED IN PART andDENIED IN PART .
The Court hereby incorporates, idevant, its reasoning atilated in the Memorandum and
Order (the Avalon HoldingsOpinion”) issued this day in a related cas®&valon Holdings, Inc.
et al. v. B.P. p.l.c. et a[12-cv-3715]. The Court also septaig addresses arguments raised in
Defendants’ Amended Motion which were notpiinated by the allegations and claims in
Avalon Holdings
l. SPECIFICS OF THIS ACTION

A. The parties

Plaintiffs in Mondrian Global Equity Fund, L.Ret al. v. B.P. p.l.c. et ahre Mondrian

L Unless otherwise indicated, all det references are to 12-cv-3621.
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Global Equity Fund, L.P.; Mondrian Inteti@nal Equity Fund, L.P.; Mondrian Focused
International Equity Fund, L.P.; Mondrian Allountries World Ex-UZquity Fund, L.P.; and
Mondrian Group Trust. These are all U.S.-based, private investment funds. (Doc. Nos. 19, 20
(“Mondrian Compl.”), at 11 22-26.)

The “Mondrian Defendants” or “€fendants” consisif three corporatentities in the BP
family of companies—BP p.l.c.; BP Ameridagc.; and BP Exploration & Production, Inc.—as
well as five individual defendasit BP p.l.c. (“BP” or the “Copmany”) is a U.K. corporation.
(Mondrian Compl. § 27.) BP America, IncBP America”) and BP Eploration & Production,

Inc. (“BP E&P”), both wholly-owned subsidiaried BP, are Delaware corporations with their
principal places of business in Houston, Texias f( 31-32.)

The individual defendants wewdirectors and officers of oner more of the corporate
defendants prior to and duringetideepwater Horizon disasteThey are Anthony B. Hayward,
executive director from 2003 tdovember 2010 and Chief Executive Officer at BP from May
2007 to October 2010; Douglas Suttles, Chief @peg Officer for BP E&P from January 2009
to at least January 2011; Andrew Inglis, CBOBP E&P and an executive director of the
Company from February 2007 until October 2010; H. Lamar McKay, the Chairman and
President of BP America since January 2009; amloeR Dudley, executive director of BP since
April 2009 and its Group Chief Executive sn©ctober 2010 (i.e., Mr. Hayward’s successor).
(Mondrian Compl{Y 34-36, 39-40.)

B. The claims

The MondrianPlaintiffs purchased B®rdinary Shares on the London Stock Exchange

2 The Mondrian Complaint also names Robertdnal and David Rainey as defendants, but they
have been dismissed by stipulation of the psar{ipoc. No. 50 (“Conforming Stip.”), at 4, 6.)
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between November 29, 2006 and June 25, 201@n@dan Compl. § 1.) They allege that
Defendants made a series obmpresentations regarding:
(i) the extent of BP’'s commitment ta “safety first” approach to oil
drilling . . .; (ii) the size of theil spill that followed the April 20, 2010
explosion on one of BP’s Gulf of Mexica . oil rigs . . . and BP’s ability
to contain the spill; andii) the extent of BP’s likely responsibility for the
catastrophe onaeoccurred.
(Id. 1 2.) They claim that, following the Deepera Horizon explosionthe “truth [about BP]
slowly emerged,” causing BP stock to “plunge[] in value” and costing Plaintiffs “tens of millions
of dollars in losses.”Id. {1 17.) They assert English common law deceit and negligent
misrepresentation claimsgainst all defendants.(d.  510-16, 522-32; Doc. No. 50
(“Conforming Stip.”), at 3.)
C. Alleged misrepresentations not addressed in prior orders
In addition to misrepresentations previouatydressed by the Court in the Class Action,
the first tranche cases, aAdalon Holdingsthe Mondrian Plaintiffs clen that they were misled
by two public statements from May 2010. The two statements were contained in press releases
issued only four days apart—May 20 and May 24, 2010—at a time when the oil spill was a
month old, but still ongoin§ The statements in these presgasks drawing Plaintiffs’ criticism

are strikingly similar. Both press releases cadied that a “riser insgon tube tool (RITT)

containment system at the end of the leaking riseds collecting up to 3,000 barrels of oil per

® The Mondrian Complaint also asserts a cannaw aiding and abetting fraud claim and a
statutory fraud claim undérexas law, but these claims haveeh dismissed by stipulation of the
parties. (Conforming Stip. at 3.)

* The May 20th and May 24th press releases Vit with the SEC agorm 6-Ks. (Mondrian
Compl. §1 434, 441.)

> After the Deepwater Horizon diilg rig exploded, it sank to tHeottom of the Gulf of Mexico,
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day and up to 17 million standard cubic feet of gas pef @spndrian Compl. 1 434, 441.)
I. DEFENDANTS’ MOTION TO DISMISS

Defendants raise two arguments for dismissal not pertinent &vidden Holdingscase
and therefore not addressed in #alon HoldingsOpinion. First, Defendants argue that the
Mondrian Plaintiffs’ negligent nsstatement claims—which pagiehave stipulated will be
governed by English law—are time-barred pursuantexas’s 2-year statie of limitations for
such claims. (Doc. Nos. 49, 55 (*“Mot.”), at B&econd, Defendants contend that the two new
public misrepresentations allejen the Mondrian Complaint caot support Plaintiffs’ English
law claims. According to Defendants, these aliegasrepresentations are true statements not
adequately alleged to be false by omission. (Mtt23-24; Doc. Nos. 49-3 and 55-3, at 4.)
Defendants also argue that Pldistihave failed to adequately allege the statements were made
with knowledge of their figity. (Mot. at 24; Doc. Nos. 49-3 and 55-3, at 4.)
lll.  ANALYSIS

A. Plaintiffs’ negligent misstatement claims are time-barred under Texas law.

Plaintiffs filed this case in Texas stateurt on November 29, 2012. The last alleged
misrepresentation in the Complaint is datday 24, 2010. Defendants argue that Plaintiffs’

negligent misstatement claims—indeed, any neglignisstatement claim filed by any plaintiff

damaging the pipe which connectbe rig to the ocean floor. Th@pe is known as the “riser.”
(Mondrian Compl. 1 59, 294.)

® There are slight deviations ithe numerical estimates inclutlén and in the time frames
addressed by the two press releases. Specfithk May 20th press release indicated that the
RITT’s oil collection per day wasstimated at 3,000 barrels, athé RITT’s gas collection per
day was estimated at 14 million standard cubet. (Mondrian Compl. § 434.) By comparison,
the May 24th press release indicated thathéperiod from May 17th to May 23rd, the RITT’s
oil collection per day ranged from360 to 3,000 barrels, and das collection per day ranged
from 4 million to 17 million standard cubic feeld (] 441.)
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in any Texas state or federaluwt more than two years aftére alleged misstatement issued—
are time-barred and must be dismissed.

Plaintiffs suggest that theilsstance of Defendants’ stagudf limitations argument cannot
be addressed until the parties have had the apptyr to conduct discovery. (Doc. Nos. 64, 70
(“Mondrian Opp.”), at 36-37.) But they have noemdified any factual issues on which discovery
will inform the Court’s analysisBecause this is a purely legal issue capable of resolution at the
current stage, the Court will addreke merits of Defendants’ arguments.

1. Texas'’s statute of limitations controls.

The parties acknowledge that Plaintiffs’aichs are controlled by English law.
(Conforming Stip. at 3.) But thaejisagree about which jurisdictianstatute of limitations should
be applied to Plaintiffs’ negligent misstatemelaims. The answer to this question determines
the fate of those claims. England’s statute oftétions for negligent misstatement is six years.
(Doc. No. 66, at 1 6.) Texas's statute of limaatifor negligent misrepresentation is only two
years.See HECI Exploration Co. v. Ne8B2 S.W.2d 881, 885 (Tex. 1998).

Defendants argue that the law of the statevhirch the claims were filed—here, Texas—
determines which statute of limitations contr¢Mot. at 38-39.) The Court must agree, although
the legal reasoning which returns this result is less than intuitive.

It is axiomatic that, when administering nfederal claims, federalourts apply federal
procedural law and state substantive [airie R.R. Co. v. Tompkin804 U.S. 64, 78 (1938).
Federal courts view statutes lohitations as substantive lasee Guaranty Trust Co. of New

York v. York326 U.S. 99, 110 (1945)herefore, pursuant térie, the Court looks to the law of

" Although the Erie doctrine is most commonly invokeih cases involving diversity
jurisdiction—and the cases cited in this parpabrare diversity cases—the rationale applies to
any case in which federal law does govern the substance of the claim.
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forum to choose which statute of limitations appli®ee Ellis v. Great Sw. Corps46 F.2d
1099, 1103 (5th Cir. 1981) (“[I]n diversity lawsuitsfederal court is ordinarily bound to look to
the choice of law rules of the state in which it sits to determine whether the state courts of that
state would apply their own stagestatute of limitations or the statute of limitations of some
other state.”)

Texas courts, unlike federal césirview statutes of limitationas procedural in nature.
See Robinson v. Crown Cork & Seal Co., 1885 S.W.3d 126, 141 (Tex. 2010). Thus, Texas
courts do not undertake a “choice of law” analygieen it comes to statutes of limitations; they
simply enforce Texas’s own limitations perio&ee Hill v. Perel923 S.W.2d 636, 639 (Tex.
Civ. App.—Houston [1st Dist.] 199%10 writ) (rejecting argment that statute of limitations to
be applied to legal malpractice claim is dedl by “most significantelationship” test);
Hollander v. Capon853 S.W.2d 723, 727 (Tex. Civ.pp.—Houston [1st Dist.] 1993, writ
denied) (same, regarding contract claim). €hare only two exceptions to this general rule.
First, when limitations are included in aatstte which creates the right sued upon, such
limitations are enforced asilsstantive, not procedur&tate of Cal. v. Copu458 Tex. 196, 201-
03 (Tex. 1958). Second, actions for “death or @eat injury” filed on béalf of non-residents
are limited both by Texas’s statute of limitatioasd by the statute of limitations of the
jurisdiction “in which the wrongful aciheglect, or default took place.EX. Civ. PRAC. & REM.
CoDE § 71.031(a)(2)-(3).

Plaintiffs attempt to avoid this result by anggithat it is inequitable to allow the “where”
of a claim’s filing to determinéwhether” it can proceed. (Mondn Opp. at 37-39.) They claim
that federal courts “routinely pvent defendants from using stasiof limitations inequitably.”

(Id. at 39.) The problem is that Defendants aretondblame for the inequitable treatment of



Plaintiffs’ claims—Texas rules regarding statutd#slimitations are. There is no federal law
regarding statute of limitation®r negligent misstatement whig¢he Court can apply here. It
must look to Texas law for determination of ieth statute of limitations controls. And while
Texas uses the “most significant relationshipst for choosing substantive law, it does not
consider statutes of limiians to be substantive.

Plaintiffs also argue thafexas courts will apply the aute of limitations of the
jurisdiction whose law governs theash if that jurisdiction view the statute of limitations as
substantive. (Mondrian Opp. at 40.) In other worlgjntiffs urge the Court to decide whether
English lawconsiders statute of limitations be procedural or substantive, and then import this
decision into Texas's “choice of law” regamdi statute of limitationsThey provide expert
testimony and authority on the topic and conclude that statute of limitatiapbe considered
substantive in Englandid; at 40-41.) Even assuming that English law definitively considers
statutes of limitations to be substantivan— assumption not warranted by Plaintiffs’
submissions—Texas law does not support the aggtimAs noted above, Texas courts view
statutes of limitations as procedural excapt two circumstances. Plaintiffs’ negligent
misstatement claims are not claims for “deatpensonal injury,” so Section 71.031 of the Texas
Civil Practice and Remedies Code is clearlypplacable. The only othegxception is also not
implicated, because common law afai are not statutorily enactesee Hill 923 S.W.2d at 639
(“Only when the very statute that created ghtiof action incorporates an express limitation
upon the time within which the suit could beobght is the statute dimitations considered

substantive.”).



2. The statute of limitations was nb tolled by the filing of the Class
Action.

Alternatively, Plaintiffs claim that Texas’sastite of limitations was tolled by the filing
of the first federal class action compldirfMondrian Opp. at 42-45Defendants disagree.

Once again, the parties hold conflicting views as to the source of law which resolves this
guestion. Plaintiffs direct the Court tederal law, particularlyAmerican Pipe & Construction
Company v. Utaj414 U.S. 538 (1974). (Mondrian Opp. at 42-481erican Pipeprovides that
the filing of a class action suspends the applicable statute of limitations as to all putative class
members until either class certification is denteduntil the individual member ceases to be a
member of the class—a pi@menon commonly known @smerican Pipeolling. See414 U.S.
at 552-54. AlthoughAmerican Pipespeaks in terms of a courtiecision on class certification,
the tolling should also apply—an@ase to be operative—when a putative class action fails to
survive a Rule 12 motion to dismisSee Culver v. City of Milwauke277 F.3d 908, 914 (7th
Cir. 2002);Jenson v. Allison-Williams Cal999 WL 35133748, at *4 (S.D. Cal. Aug. 23, 1999).

Defendants counter that the issue of tollimgoverned by Texas state law. (Mot. at 39-
40.) Fifth Circuit authority decisiwe supports Defendants’ positioBee Vaught v. Showa Denko
K.K., 107 F.3d 1137, 1145 (5th Cir. 1997) (“[T]he Supreme Court has stated that generally, for
diversity actions, a federal cawhould apply not only state siggs of limitation but also any
accompanying tolling rules.”) (citingvalker v. Armco Steel Corp446 U.S. 740, 750-53

(1980)); Hensgens v. Deere & Ca869 F.2d 879, 880 (5th Cir. 198@)n diversity cases, of

8 Plaintiffs have not provided the information iaf the Court needs to muhister tolling here.
Most importantly, Plaintiffs fail to identify the first-filed putative class action complaint which
included common law negligent misstatementnstai For purposes of the foregoing analysis,
however, the Court will assume that such eglaint was filed at a time which would render
Plaintiffs’ negligent misstatement claims timglursuant to the relevant tolling doctrines.
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course, federal courts ply state statutes of limitations arelated state law governing tolling of
the limitation period.”).

Plaintiffs suggest that Texaswaon tolling does not differ fromAmerican Pipe
(Mondrian Opp. at 45.) Defendants, howevesntend that Texas doa®t recognize cross-
jurisdictional tollng, and that a federal class action cannot toll state statutes of limitations. (Mot.
at 39-40.)

As a general proposition, Plaintiffs are corrett the Texas tolling rule is very similar to
the federal tolling rule. Indeed, the first Texamt to adopt a tolling te relied primarily on
American Pipeand related federal case&eeGrant v. Austin Bridge Constr. Gor25 S.W.2d
366, 370 (Tex. Civ. App.—Houston [14th Dist.] 1987, no writ). Qrant court held:

[E]ven though the statute of limitations on a class member’s individual
cause of action would expire during the pendency of a class action, the
filing of the class action suspends tyeplicable statute of limitations as

[to] all purported members of theasls. Thus, the right to pursue an
individual cause of action is not Exlosed by decertification of the class.
Any time remaining on the statute of limitations of the unnamed property

owners’ individual cause of action oretidate of the filing of the lawsuit
was restored and began to run again on the date the class was decertified.

At the same time, Defendants correctly note that there are limits to Texa&nt@nidan
Pipe) tolling. Most importantly, a class action dasst toll a later-filed individual claim unless
the class action provides defendant with “noticehef type and potential number of the claims
against it.”Bell v. Showa Denko K.K899 S.W.2d 749, 758 (Tex. Civ. App.—Amarillo 1995,
writ denied). For example, iBell, the court refused to find th#te filing of a “mass personal
injury suit, in a federal court, in [New Mexicajth the variety of claims necessarily involved in

such a case” tolled the statuteliafitations for the plaintiff's products liability action, later filed



in Texas state courgee id Thus, undeBell, the availability of tolling appears to depend on the
following context-specific questions: (1) was the same defendant involved in both the class
action and the later-filed individual suit; (2) did the class action give defendant sufficient notice
of the type of claim(s) asserted in the later-filed individual suit; and (3) did the class action give
defendant sufficient notice of tip@tential number of claims thebuld be asserted against it?

The Fifth Circuit, however, has not interpretell to be context-dependent. Instead, the
Fifth Circuit has citedBell for the proposition that a federal class action likedynottoll the
statute of limitations for a claim filed in statourt—i.e., that Texas does not recognize “cross-
jurisdictiond tolling.” See Vaughtl07 F.3d at 1144 (“ThBell court construedsrant to apply
only to the tolling effect of atateclass action ostateclaims.”) (emphasis original). Even if the
Fifth Circuit has not technicallforeclosed another reading Bell, it has stated in very strong
terms that it doubts “gederalclass action filed in Texas or any other State would ever toll a
Texas statute of limitations, regardlesisthe type of claims raisedfd. at 1147 (emphasis
original); see also Newby v. Enron Caorp42 F.3d 463, 472 (5th Cir. 2008) (characterizing
argument that a federal class action tolletesstatute of limitations as “weak” due\faught
and Bell and approving district cotls conclusion that “Texas courts likely will not extend
American Pipégolling to this situation”).

The Court has some doubts tiBxll reaches as far as the Fifth Circuit has intimated.
Nonetheless, it is bound to ada@nd apply the Fifth Circuit'seasoning. Moreover, the Court’s
review of case law in other jurisdictionuggests that cross-jurisdictional tolling is a
controversial doctrineand has, to date, been accepted by few st3tss,. e.g., In re Fosamax
Prods. Liability Litig, 694 F. Supp. 2d 253, 258 (S.D.N.Y. 201@pnly a small fraction of

states have addressed the s#psisdictional tolling issuethough, and there is no clear
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consensus among them.”) Therefore, evedeit itself does not conclusilyesupply this rule, it
is doubtful that this Court athe Fifth Circuit—undertaking akrie analysis of Texas tolling
rules—would reach any different resiubee Soward v. Deutsche Bank,8®4 F. Supp. 2d 272,
281 (S.D.N.Y. 2011) (“Of the federal courts thavéaonsidered [cross-jurisdictional tolling],
most have refused to extend the doctrine angbate that has yet to consider it.”).

3. The Court will not impose equitable tolling.

Finally, Plaintiffs urge the Court to imp@squitable tolling. (Mondrian Opp. at 50-51.)
The Fifth Circuit has described equitable tolling“peeserv[ing] a plainfi’s claim when strict
application of the statute of litations would be inequitableFonseca v. USG Ins. Servs., Inc.
467 Fed. App’x 260, 261 (5th Cir. 2012) (intermuotation marks and citation omitted). “It
principally applies when the plaintiff is activetyisled by the defendant .. or is prevented in
some extraordinary way from exerting his rightsl” (internal quotation marks and citation
omitted).

Defendants correctly note that they hawet done anything to mislead Plaintiffs
regarding the statute of limitations. Nor have Riffs been prevented in some extraordinary
way from asserting their rights. (Doc. Nos. 78, (“Reply”), at 33 n.40.) While the Texas rule
applying its own statute of limii@mns to non-Texas claims c@noduce counterintuitive results,
it has been that way for quite somedinkquitable tolling is not warranted.

B. Plaintiffs fail to state a claim basd on two new alleged misrepresentations.

Plaintiffs claim to have been misled byawress releases issued approximately one
month after the Deepwater Horizon explosion, on May 20 and May 24, 2010. These press
releases reported on a device called the “risggrtron tube tool (RITT)” which was collecting

oil and gas from the leaking riser. Although thegs releases covered different time frames, and
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consequently contained slightly different nuroar values as to th amount of oil and gas
captured by the RITT, these var@is appear not to be at issliedeed, Plaintiffs apparently
accept that the numerical values included iaséh press releases a@ataly represented the
amount of oil and gas being collecteglthe RITT. (Mondrian Opp. at 51-52.)

Plaintiffs nonetheless characiszithe press releases as gasling by placing them in the
context of the alleged, contemporaneous fraud regarding the estimated oil spill rate. On multiple
occasions between April 28 and W22, BP and its spokespeopletbe disaster had reiterated a
“best guess” that the oil spitate was approximately 5,000 balg of oil per day (“BOPD”).
Mondrian Plaintiffs—like every other plaintifinvolved in this MDL—assert that multiple
experts within and employed by BP had calculdteslikely spill rateto be higher than 5,000
BOPD, but that these internal estimates weitheld from the public t@revent a freefall in
BP’s stock price.

According to Plaintiffs, the May 20th and Ma4th RITT collection rate statements were
an extension of the alleged spill rate fraddhey claim that the RITT collection rates were
material to the public only in comparison tethverall estimated spill rate. (Mondrian Opp. at
52.) They note that a 3,000 BORDIlection rate iseassuring if the overall spill rate is only
5,000 BOPD, but alarming if the owdirspill rate is 70,000 BOPDId.)

Defendants argue that Plaintiffisay not create liability fofactually true statements by
“boot-strapping” them to the alleged oil spithte misrepresentations. (Reply at 20.) They
acknowledge that facially trueatéments may be rendered “false omission,” but dispute that

the withholding of the internal oil spill rate estites made the RITT collection rate statements
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“absolutely false® (Mot. at 24.) Alternatively, Defendantmte that Plaintiffs have failed to
attribute the RITT collection rate statements to a specific individual with the requisite mental
state that can be attributed to BR.X

Because the Court finds Defendants’ al&tive argument more easily resolved—and
dispositive—it will assume but not decide thla¢ May 20th and May 2dtpress releases have
been adequately alleged as false by omissiaintifs may not proceedn their deceit claims,
however, unless their allegations also suppbet the persons rnesnsible for the RITT
collection rate statements possessexl rdquisite mental state for decedee Alameda Cnty.
Employees’ Ret. Ass’n v. BP p.l.2013 WL 6383968, at *36 (S.D. XeDec. 5, 2013) (listing as
elements of English common law deceit: “(@efendant makes a false representation; (2)
knowing it to be untrue, or being reckless as to whether it is (®)eandintend[ing] that
Plaintiff should act in reliance on @nd (4) Plaintiff does rely o and suffers loss”) (emphasis
added).

As noted above, Plaintiffs apgatly concede that the factual representations in the RITT
collection rate statementgere facially accurate. This makes them actionahblg to the extent
that they were made by someone with (1) knowlezfge allegedly withheldhternal spill rate
estimates and (2) an understargdi(malicious or otherwisedhat the import of the RITT
collection rates would baitered by the failure to disclosestinternal spill rate estimates.

Plaintiffs’ allegations fall short of thigreliminary showing. The Complaint does not
identify the specific individual or individuals who were involved in creating the May 20th and

May 24th press releases. (Mondri@ompl. 11 434, 441.) Consequgnthere is no indication of

® English law recognizes an action for deceit #rehis a “partial and fragmentary statement of
facts;” in other words, if “the withholding of thathich is not stated makes that which is stated
absolutely false.Peek v. Gurnej1873] LR 6 HL 377.
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what understanding or exposure thos#ividuals had to the allegediyithheld interral spill rate
estimates. For these reasons, the Court finds thattifahave failed to articulate viable deceit
claims based on the two RITT collection rate statements.

V.  CONCLUSION
For the foregoing reasons, and pursuantthte reasoning articulated in th&valon
HoldingsOpinion, the CourGRANTS the Motion to Dismiss a® the following claims:
e All negligent misstatement claims.

e All claims based on Mr. Inglis's statements made in the 2008 Strategy
Presentation on February 27, 2d88vondrian Compl. 1 352(b).)

e All claims based on statements madé¢hia May 20, 2010 press release and Form
6-K. (Id. 7 434.)

e All claims based on statements madé¢ha May 24, 2010 press release and Form
6-K. (Id. 1 441.)

In all other respects, the MotionENIED.

IT 1S SO ORDERED.

SIGNED at Houston, Texas, on this ttiertieth day of September, 2014.

@@M

KEITH P. ELLISON
UNITED STATESDISTRICT JUDGE

10 plaintiffs have acquiesced to the dissail of these claims. (Mondrian Opp. at 52-53.)
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