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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

THE REDEEMED CHRISTIAN CHURCH  §

OF GOD and JOEL ONYEMA UZOMA, 8
8
Plaintiffs, 8
)
VS. 8 CIVIL ACTION NO. H-13-2170
8
UNITED STATES CITIZENSHIP AND 8
IMMIGRATION SERVICES, 8
8
Defendant. 8

MEMORANDUM AND OPINION

The Redeemed Christian Church of God and Joel Onyema Uzoma challenge the denial of
an 1-360 Petition that the Redeemed Christian Chiilexhon Uzoma’s behalf. They also challenge
the denial of their motion to reopen the ca3ée defendant, the United States Citizenship and
Immigration Services (*USCIS”), moved for summary judgment. (Docket Entry No. 50). The
plaintiffs responded and cross-moved for sumnaalgment, and the USCIS responded. (Docket
Entry Nos. 52, 53).

Based on the pleadings, the motions and respptiserecord, and the applicable law, the
court dismisses Uzoma's claims for lackstédnding, denies the USCIS’s motion for summary
judgment, and grants the Redeemed Christianeé@gimotion for summary judgment in part. The
case is remanded to the USCIS for further stigation and explanatn of the evidence the
Redeemed Christian Church submitted in the agency proceedings, including in the motion to reopen,
so that the USCIS may consider all the evidence submitted, including the testimonial evidence, make

credibility and reliability decisions, and make the appropriate rulings on the relief sought.
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The reasons for this ruling are explained below.

Background

A. [-360 Petitions

To obtain animmigrant religious-worker vislae worker’s employer must file a Form I-360.
8 C.F.R. 8 204.5(m). An I-360 immigrant visa is a “special immigrant religious worker” visa
available to ministers and other religious rikeys operating in either a professional or
nonprofessional capacity in a religious voeatior occupation, aglefined in 8 U.S.C.
8 1101(a)(27)(C).See als® C.F.R. § 204.5(m)(2).

The 1-360 Petition the Church filed on Uzomaehalf invokes 8 U.S.C. § 1101(a)(27)(C),
which defines “special immigrant” as follows:

(27) The term “special immigrant” means—

(C) an immigrant, and the immigrant's spouse and
children if accompanying or following to join the
immigrant, who

(i)  seeks to enter the United States—

() solely for the purpose of carrying on
the vocation of a minister of that
religious denomination,

(I before September 30, 2015, in order to
work for the organization at the
request of the organization in a
professional capacity in a religious
vocation or occupation, or

(1) before September 30, 2015, in order to
work for the organization (or for a
bona fide organization which is
affiliated with the religious
denomination and is exempt from
taxation as an organization described
in section 501(c)(3) of Title 26) at the
request of the organization in a
religious vocation or occupation|.]
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8 U.S.C. § 1101(a)(27)(C)(ii).

The visa process for a special-immigrant wotkegins when a religious organization files
an 1-360 Petition on the intended religious workbekalf. The USCIS regws the Petition. If the
Petition is approved, the beneficiary may apply forsaaither from abroaaf, if already in the
United States, for adjustment of status to that of lawful permanent resident.

The regulations under the INA specify the imf@ation the religious employer must provide
in its 1-360 Petition to show thdi@n’s eligibility for classification as a special immigrant religious
worker. 8 C.F.R. 8 204.5(a), (m). The following requirements apply:

® Religious workers. This paragraph governs classification of
an alien as a special immigraatigious worker as defined in

section 101(a)(27)(C) of the Act and under section 203(b)(4)

of the Act. To be eligible for classification as a special

immigrant religious worker, the alien (either abroad or in the
United States) must:
(1) For at least the two years immediately preceding the
filing of the petition have been a member of a
religious denomination that has a bona fide non-profit
religious organization in the United States.
(2) Be coming to the United States to work in a full time
(average of at least 35 hours per week) compensated
position in one of the following occupations as they
are defined in paragraph (m)(5) of this section:
® Solely in the vocation of a minister of that
religious denomination;

(i)  Areligious vocation either in a professional or
nonprofessional capacity; or

(i) Areligious occupation either in a professional
or nonprofessional capacity.

3) Be coming to workfor a bona fide non-profit
religious organization in the United States, or a bona
fide organization which is affiliated with the religious
denomination in the United States.

4) Have been working in one of the positions described
in paragraph (m)(2) of this section, either abroad or in
lawful immigration status in the United States, and
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after the age of 14 years continuously for at least the
two-year period immediately preceding the filing of
the petition.

8 C.F.R. 8 204.5(m).

The “petitioning organization”—the religious employer—must certify in the petition that it
is a “bona fide non-profit religious organization” or affiliate; that “the alien has worked as a
religious worker for the two years immediately preceding the filing of the application and is
otherwise qualified for the position offered”; and that “the alien has been a member of the
denomination for at least two years immediatecpding the filing of the application.” 8 C.F.R.

8§ 204.5(m)(7). The employer must also certifatttithe alien will not engage in secular
employment.”ld. The employer must file evidence showing that it is a religious denomination or
affiliated with one and that the employee is religiously qualified. The employer must also file
evidence of the religious employee’s compensation and prior employngee8 C.F.R. §
204.5(m)(8)—(12).

A religious-entity employer may obtain an Rxdnimmigrant visa for a religious worker to
come to the United States temaoly. While the religious workeis in the United States, the
employer may file an [-360 Petition seeking a special immigrant visa on the worker’s behalf. If
granted, the visa provides the basis for the worker to obtain an adjustment of status to lawful
permanent resident. That is what the Redeemed Christian Church unsuccessfully tried to do for
Uzoma here.

The Redeemed Christian Church is a religiensty incorporated in Texas in December
2003. It obtained tax-exempt status under 8§ 501} of(Be Internal Revenue Code in June 2004.

The Redeemed Christian Church filed an I-126tiBa to have Joel Uzoma, a Nigerian citizen,



admitted into the United States as a nonimmigrant religious worker. Uzoma entered the United
States on October 14, 2003 as a honimmigrant vis{toertified Administrative Record (“CAR”)
118, 719). Uzoma's wife and son had entered sdagn earlier, also asnimmigrant visitors.
(1d.).

In November 2003, the USCIS approvedIti@9 Petition for Uzoma and related Petitions
for Uzoma’s wife and son. (CAR 118-19, 719). Their admission statuses expired in November
2006. (CAR 719, 747). The Redeemed Christiaar€h then filed an 1-360 Petition on Uzoma’s
behalf in April 2006, seeking to have him classifasch special immigrant religious worker. (CAR
719, 721). The Petition listed Uzoma’s wife and son as derivative beneficialtes. The
Redeemed Christian Church included evidence atsotatx-exempt status, Uzoma’s qualifications
and experience, his role at the Church, and his financial status. (CAR 723-963).

In December 2006, the USCIS sent the Rede&hedtian Church a Request for Evidence.
The Request sought information verifying that the Redeemed Christian Church qualified as a
nonprofit organization, that it had a connection Witoma, and that it was able to pay Uzoma until
he obtained lawful permanent residence. (CAR 520-23). The Request also asked the Church to
provide evidence about Uzoma’s experience as a religious worker, the requirements of his position,
his work history from 2004 to 2006, the amoutits Church had paid him, and how Uzoma
supported himself and his familyid(). Finally, the Request asked for Uzoma’s tax returns for 2004
to 2006, his W-2s, his recent pay stubs, inforaratiocumenting his immigration status, the letter
offering him employment, and a detailed desaniptif Uzoma'’s work responsibilities at the Church.
(1d.).

The Redeemed Christian Church respondéisdRequest for Evidence in February 2007.



The Church provided information &lzoma’s duties as Pastor-in-Charge of the Redeemed Christian
Church’s Dayspring Chapel. The Church stated that Uzoma had “no supplementary job.” (CAR
at 574-75, 673). The Church also provided nmi@tion on Uzoma’s immigration status, his
gualifications to be the Pastor-in-Charge, his tax returns and pay stubs, and the Church’s 2004
financial statement. (CAR 526-43, 578-79, 591-703, 711-12). The Church told the USCIS that
it would pay Uzoma $1,800 per month to start, then $2,000 per month. (CAR 702-03).

The USCIS sent the Redeemed Christilni€h a Second Request for Evidence on May 1,
2007. (CAR at 453-55). The Secdrequest asked the Church to explain discrepancies between
the salary it said it had paid Uzoma and thergdda had declared on his 2004 and 2005 tax returns.
(Id.). The Second Request also asked the Charekplain how Uzoma vessupporting himself and
his family given the limited income he reported on those tax retutdg. The Second Request
sought additional information on Uzoma’s dutiesfimances, his salary and other allowances, and
his authorization to perform religious dutiesd.).

The Redeemed Christian Church respondéhtisd&Second Request for Evidence on May 25,
2007. The Church explained the discrepancidészioma’s salary on the basis that (1) it included
a housing allowance; (2) there were errordaoma’s reported wage for 2005 and he was in fact
paid $22,424.00 that year rather than the $2,400 petinthe Church had reported; (3) the Church
also paid for the Uzoma family’s medical erpes; and (4) Uzoma received “love gifts” from
individual Church members. (CAR 440, 443).eT®hurch included additional evidence about its
own and Uzoma'’s finances. (CAR 445-52, 461-76, 484-89). The Church repeated its earlier
statements that Uzoma “neither had any suppléamgjob anywhere nor solicited any. . . . [Uzoma]

never worked anywhere else in the United States and this is a true statement.” (CAR 440).



On July 20, 2008, the USCIS conducted a s#peaation of the Dayspring Chapel. (CAR
436). During the visit, Uzoma claimed theg was paid $2,400 per month, including a housing
allowance, and said that neither he nor hie Wwad any other employment. (CAR 436-37). A man
identifying himself as a Church representativevadiwearing an EMT uniform with the logo of a
company located in the same office building adxhgspring Chapel. In its site-inspection report,
the USCIS stated that it was unable to deiee whether this man was actually a Redeemed
Christian Church representative or an employee of the other compdny. (

On October 7, 2008, the USCIS issued a Naifdatent to Deny the 1-360 Petition. (CAR
289-94, 434-39). The USCIS stated that a public-reg®drch revealed that both Uzoma and his
wife were engaged in unauthorized employmehihe USCIS stated that it had discovered that
Uzoma owned a business called Heph Technology&=raind his wife owned Cute Apparel. Both
businesses had an address in the same officargudd the Dayspring Chapel. (CAR 437). The
USCIS also reported problems with the site inspection and that it was unclear that Uzoma could
support his family. The USCIS told the Redeen@utistian Church that it needed to provide
additional evidence, including Uzoma’s W-2 forms, the Church’s quarterly wage reports listing
Uzoma as a paid employee, and an itemized réamrdthe Social Security Administration showing
whether Uzoma had sought outside employmet). (

The Redeemed Christian Church responded to the USCIS request on October 30, 2008,
providing all of the documents requested and erpigithe deficiencies the USCIS had raised after
the site visit. (CAR 295-433). The Church sethigain that Uzoma did not have any outside
employment. The Church explained that Uzonad created Heph Technology Services in July

2007 for the sole purpose of buying computersmnal $e a friend in Nigeda. (CAR 299-300). The



Church explained that Uzoma needed a businas®e to purchase the 16 computers his friend
wanted and to enable the Nigerian bank to send the money to pay for the computers back to the
United States. (CAR 300-01). The Church informesdUSCIS that Uzoma “sincerely did not see

it as a violation of status in any way; neither delhave any intention to violate his status,” and
explained that Uzoma did not kndhat registering a business name to buy computers for a friend

in Nigeria would violate his statu§CAR 301). The Church stated that when Uzoma realized the
risk, he “ceased from any such transaction” with Heph Technology Servides. The Church
attached Uzoma’s Social Security record, Wtdad not list any employers besides the Redeemed
Christian Church. The record did, however, slioat Uzoma had self-employment earnings from
2004 to 2007. (CAR 309-10).

The Redeemed Christian Church also infortiedUSCIS that Uzomawife was a fashion
merchandising student at Houston Community College, and that “[s]he established the clothing place
primarily as a practical center for herself in oridentensely practice what she is currently studying
in College.” (d.). The Church claimed that Uzoma’s wifel not intend to violate her status and
did not believe that the clothing business she registered was a violation.

The USCIS denied the 1-360 Petition orbReary 25, 2009. (CAR 286-88). The USCIS
cited the Social Security record showing that Uzoma received self-employmentincome for tax years
2004 to 2007, and denied the Petition because “without a Schedule C or other supportive
documentation, USCIS cannot determine how this income was derived.” (CAR 287).

In March 2009, the Redeemed Christian Church appealed the denial to the Administrative
Appeals Office (*AAO”). (CAR 155-282). Th Church claimed that it had made no

misrepresentations and had demonstrated Uzoma'’s eligibility for special immigrant religious-worker



status. The Church argued that Uzoma’s involvemweh Heph Technology Services “was an error
in [Uzoma’s] judgment which occurred througte thhrong advice of a member attorney.” (CAR
117). The Church explained that “[sJometimesg][sist year,” after a Njerian friend asked Uzoma

to purchase computers and send them to Nigdaama asked a congregant who was an attorney
for advice. The attorney advised Uzoma “to registcompany in his name to make it authentic,”
which he did. The Church stated that Uzdidia nolt] intend to conduct a business” and had
withdrawn his name from the business’s regigiraonce he learned that it might violate his
immigration status. 14.).

The Redeemed Christian Church also addressed the self-employment income shown on
Uzoma's records. The Church explained that the amounts were not from outside employment but
instead were from the housing allowance Uzoetzived from the Church. (CAR 214-15). The
Church attached a letter from its accountantrggahat the self-employment earnings were actually
for housing. (CAR 180-82, 191).

On January 7, 2010, the AAO remanded the 1-Béfition to the USCIS for further action
and consideration. (CAR 147-54). The AAO found tha of the statutory sections the USCIS
relied on in denying the Petition simply did not apply. (CAR 152). The AAO also rejected the
USCIS’s reliance on Uzoma’s self-reported self-employment income, finding that the reported
amounts represented Uzoma’s housing allowafCAR 153). But the AAO found that the 1-360
Petition could not be approved unless certain isswere resolved in the Redeemed Christian
Church’s favor.

The AAO stated that it was umer whether Uzoma entered the United States “solely for the

purpose of carrying on the vocation of a ministas required by 8 U.S.C. § 1101(a)(27)(C)(ii)(I),



and that Uzoma'’s registration of Heph TechnolBgyvices raised questions. (CAR 153-54). The
AAO noted that the Church had not submitted evidence supporting its claims about the
circumstances of the business’s registration aatltie claims were not self-evident. The AAO
explained:

For instance, it is not clear wifiyzoma] could not order computers
under his own name, and therefore had to create ‘a business name.’
With respect to the assertion that Heph Technology Services was
never a business venture for [Uzonthg director must provide [the
Redeemed Christian Church] an opportunity to submit first-hand
documentation (such as invoicasd bank documents) to show how
much the beneficiary spent to or@ad ship the computers, and how
much he received from his unidentified “friend in Nigeria.” If he
received anything beyond his owexpenses in purchasing and
shipping the computers, [it] would be very difficult to consider the
surplus as anything other than business income. Because it is
established and uncontested that [Uzoma] registered a business name
under which he purchased and shipped computers, [the Redeemed
Christian Church] must submit documentary evidence that will
persuasively establish that Heph Technology Services was not, and
was never intended to be, a profit-generating enterpFisgtimonial
claims by the petitioner, the beneficiary, and/or the ‘friend in
Nigeria’ cannot and will not suffice

(CAR 153-54) (emphasis added).

The USCIS issued a new Notice of Intent to Deny on August 17, 2010, noting that Heph
Technology Services, Unicorn Billing Services, andeCApparel were registered to Uzoma or his
wife and had business addresses in the gafiee building as the Dayspring Chapel. (CAR
142-46). The USCIS followed the AAO in instructing the Redeemed Christian Church that it
needed to “submit documentary evidence thiltpersuasively establish that Heph Technology
Services was not, and was never intended to foe;@ofit enterprise. Testimonial claims by [the
Redeemed Christian Church], [Uzoma,] and/er‘thiend in Nigeria’ cannot and will not suffice.”

(CAR 146).
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The Redeemed Christian Church responded in September 2010. (CAR 105-41). The
Church claimed that Uzoma'’s friend in Nigeernow identified as Emeka Okoronkwo, had asked
Uzoma to purchase and send him the compu@ksronkwo would reimburse Uzoma for the cost.
Uzoma initially declined because he was not famvlich the export proas. (CAR 110). Uzoma
then discussed the request with a lawyer who was a member of the congregation. The lawyer,
identified as John Sekumade, told Uzoma that/beld have to register a business name because
Dell would not sell more than five computers at®@to an individual, but only to a businedsl.)(
The Church asserted that it was SekumaddJmoima, who registered Heph Technology Services
in his own name and in Uzoma’s name, paid ferabmputers, and received them at his law office.
The law office was located in the samiioe building as the Dayspring Chapelld.J. The
computers were shipped to Okoronkwo in Nigeria. United States Customs officials seized the
computers because there was no commercial invoidg. The Church informed the USCIS that
Heph Technology Services then created a commercial invoice, which “included all the other
expenses to be incurred in addition to the purchase, fiine paid to US Ggtoms, cost of shipping
and custom payments and unforeseen domesticiegpén Nigeria.” (BR 111). The delay and
the fine, and the shipping and handling feesam that Okoronkwo, Uzoma'’s friend in Nigeria,
“sold the computers at a loss.” As a redDkpronkwo “remitted [a] sales amount which was less
than the cost.” I(l.). The Church asserted that when Uzoma learned that the transaction might
violate his immigration status, athdrew his name from the basss registration and did not use
it again. (d.).

The Church sent the USCIS documents withatponse. Receipts from Dell showed that

the computers cost $31,285.56 and were shipped to Uzoma at Heph Technology Services. The
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shipping address was in the same office buil@gisghe Dayspring Chape{CAR 125). Nigerian
wire-transfer requests and bank statements stidinat Caller’s Spring Nigeria Ltd., Okoronkwo’s
company, sent Heph Technology Services $28,847.75. (CAR 127-33). A document from Heph
Technology Services entitled “Commercial Invoice No A0001” listed the total sales price as
$42,000.00, inclusive of “Shipping & Handling to Lagos.” (CAR 137).

The Church also sent the USCIS testimoeiatience. The Church submitted an affidavit
from Sekumade stating thatéwed Uzoma had registered Hémthnology Services, but Sekumade
was the only one who paid for the Dell comput&skumade testified that the computers were sold
at a loss and that Uzoma did not get any oftbeey. (CAR 134). The Church also submitted an
affidavit from Okoronkwo stating that he first asked Uzoma to buy the computers in 2007, that
Uzoma contacted a lawyer friend in Houston to provide the money, and that Okoronkwo sold the
computers at a loss. (CAR 136).

On October 5, 2010, the USCIS again denied4B60 Petition and certified the case to the
AAO for review. (CAR 102-04). T&nUSCIS explained that the Redeemed Christian Church “has
not been forthright in the evidence submitte@CAR 103-04). Although the Church had provided
information about the operations of Hepbchnology Services in 2007 and 2008, Harris County
records showed that Uzoma also registeredtisiness name in 2004 and 2005. Additionally, the
USCIS stated that the $42,000 commercial invoice from Heph Technology Services showed that
Uzoma had engaged in secular commercial activity because the invoiced amount was higher than
the purchase price from Dell. The USCIS concludatthe intent of the transaction, as evidenced
by the billing statement, was to obtain a profit.ld.. The USCIS stated that the Uzomas’

involvement with Cute Apparel and Unicorn Billing Services raised further suspicions about
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Uzoma'’s secular employment and suggested that he did not come to the United States to work solely
as a minister. 1¢.).

In response to the Notice of Certificationg tRedeemed Christian Church informed the
USCIS that Uzoma had forgotten about hislvement with Heph Technology Services in 2004.

The Church clarified that Okoronkwo had fiestked for Uzoma’s help buying computers in 2004,

that Uzoma had initially agreed but then backed out after learning that the shipping process was not
“straightforward” and that there was a “misundansling” about who would pay for the computers.

(CAR 83). The Church also stated that Cuppdrel and Unicorn Billing Services were not “real”
businesses but merely names Uzoma’s wife regidteranticipation of obtaining authorization to

work. (CAR 84). The Churchsisted that neither Cute Appan®r Unicorn Billing Services was

ever active, but inconsistently stated that CAypparel had rented an office in the same office
building as the Dayspring Chapel. The restapped when Uzoma’s wife could no longer afford

to pay the rent. (CAR 84-85).

In September 2012, the AAO denied the 1-360 Petition after determining that Uzoma’s
secular business activities meant that the Chhachnot met its burden showing that he was
working only as a minister. @R 79). The AAO noted that thact that Heph Technology Services
ended up losing money on the computer sale didhoat shat Uzoma lacked intent to make a profit
when he bought and sold the computers. (CAR 80-81). The AAO explained that the Redeemed
Christian Church had not submitted statements from Uzoma or his wife explaining their activities.
(1d.).

The Redeemed Christian Church filed aimto reopen on October 30, 2012. (CAR 7—76).

The Church stated that Uzoma did not forget that Heph Technology Services was registered in 2004
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and 2005, but that he had mistakenly registeradthtout realizing that it would violate that his
immigration status and had used the businessomdg, in 2007. (CAR 12). The Church also stated
that Uzoma and his wife did nottend to conduct business activities. (CAR 12—-13). The Church
submitted a statement from Uzoma with its motnd other documents. (CAR 16-19). Uzoma’s
statement corroborated the Church'’s earlier accollzsma stated that Okoronkwo first contacted

him about a computer purchase in 2004. After Uzoma learned that Okoronkwo could not pay for
the computers, Uzoma cancelled the plan aitlitnew the name Heph Technology Servicég.).(
Uzoma said that he forgot about the registration until Okoronkwo contacted him again in 2007.
(1d.).

The Church also included a statement fldeoma’s wife. She said that Uzoma was not
involved in Cute Apparel but had lelmis name to register it as a courtesy to her. (CAR 20). She
did not know that registering Cute Apparel and leasing office space for it would violate her
immigration status, and she stopped on legyhat it was considered a violationld.. The
Church also submitted bank statements from Heph Technology Services; tax returns for Uzoma and
his wife, amended to show no self-employment income; and documents showing that in 2008,
Uzoma and his wife had withdrawn the three business names. (CAR 21-75).

In May 2013, the AAO denied the motion to reopen the case. The AAO considered the
Redeemed Christian Church’s motion as a request both to reopen and to reconsider, and declined
both, finding that: (1) the Church had failed toypde meaningful documentary evidence showing
that Uzoma came to the United States solely ke a minister; and (2) the testimonial evidence
the Church provided to show that Uzoma did mbénd to profit from the three businesses he

registered did not suffice to meet the Churdiusden. (CAR 4-5). The AAO also noted that the
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evidence the Church submittedinthe motion to reopen, including the testimonial evidence from
Uzoma and his wife, was previously availaltel @ould have been praled earlier. (CAR 1-6).

The Redeemed Christian Church and Uzoma then filed this suit, challenging the denial of
the Petition and the denial ofettmotion to reopen. The record is the evidence submitted to the
USCIS and the AAO.
lll.  Uzoma’s Standing to Challenge the Denial of His I-360 Petition

A. The Applicable Legal Standard

The government moves to dismiss Uzoma’dlehge to the denial of his I-360 Petition for
lack of standing as a visa bermgdiry. “Article Il standing requires [1] an injury-in-fact [2] caused
by a defendant’s challenged conduct that is [3] redressable by a ddiRt.V. LeBlanc627 F.3d
115, 122 (5th Cir. 2010) (citind.ujan v. Defenders of Wildlif&04 U.S. 555, 560—-61 (1992)).
“Subject matter jurisdiction includes the ‘irreducible constitutional minimum of standiSguto
& Bobbitt P.L.L.C. v. Abbot636 F. App’x 473, 475 (5th Ci2013) (unpublished) (quotirgijan
v. Defenders of Wildlife&s04 U.S. 555, 560 (1992)). And “a pamsuing under the A[dministrative]
P[rocedure] A[ct] must satisfy not only Articld’s standing requirements but an additional test:
The interest he asserts must be ‘arguably withérztine of interests to Ipeotected or regulated by
the statute’ that he says was violateatch-E-Be-Nash-She-Wish Band of Pottawatomi Indians
v. Patchak— U.S. — , 132 S. Ct. 2199, 2210 (2012) (quothss’'n of Data Processing Serv.
Orgs., Inc. v. Camp397 U.S. 150, 153 (1970)). The prudensit@nding test “is not meant to be
especially demanding.”d. (quotingClarke Sec. Indus. Ass’d479 U.S. 388, 399 (1987)). The
Supreme Court has “conspicuously included the varguably’ in the test to indicate that the

benefit of any doubt goes to the plaintiffli. “The test forecloses gwonly when a plaintiff's
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interests are so marginally related to or inconststgth the purposes implidn the statute that it
cannot reasonably be assumed tha@ess intended to permit the suild. (quotation omitted).

The federal regulations implementing the INAide an “affected party” as “the person or
entity with legal standing in a proceeding. It does not include the beneficiary of a visa petition.”
8 C.F.R. 8 103.3(a)(1)(ii))(B). The government argiles this regulation strips a visa beneficiary
like Uzoma of standing to sue the USCIS to challenge its denial of an 1-360 Petition. The
government argues that under the regulation, only the visa petitioner has standing.

The court recently addressed the issue of afloégmy’s standing to challenge the denial of
an I-360 Petition iKhalid v. DHS No. 4:12-cv-3492, 2014 WI93078 (S.D. Tex. Feb. 25, 2014).
In that case, the court held that a religious @yg@’s interest in coming to or remaining in the
United States was only tangentially related to Congress’s purpose in passing theldtaitit8.
“The language of the statute and the cap omtheber of special-immigrant visas, added to the
INA’s overall goal of protecting the American laldorce, does not show a Congressional concern
to further the interests of relmis-worker aliens who seek to come to or remain in the Untied
States.” Id. at *9. The same reasoning applies here. The INA sections at issue do not protect
Uzoma as the beneficiary of an I-360 Petition filed on his behalf. Uzoma'’s claims challenging the
[-360 Petition denial and the denial of the motionetopen or reconsider are dismissed for lack of
standing.
IV.  The Motions for Summary Judgment

A. The Applicable Legal Standards

1. Summary Judgment

“Summary judgment is required when ‘the motwvahows that there is no genuine dispute
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as to any material fact and the movargnstled to judgment as a matter of lawTtent v. Wadge

776 F.3d 368, 376 (5th Cir. 2015) (quotingpER. Civ. P. 56(a)). “A genuine dispute of material
fact exists when the ‘evidencesisch that a reasonable jury could return a verdict for the nonmoving
party.” Nola Spice Designs, LLC v. Haydel Enterprises,, ke F.3d —, 2015 WL 1600689, at

*2 (5th Cir. Apr. 8, 2015) (quotingnderson v. Liberty Lobby77 U.S. 242, 24@81986)). “The
moving party ‘bears the initial responsibility of informing the district court of the basis for its
motion, and identifying those portions of [the nefjavhich it believes demonstrate the absence of
a genuine issue of material factfd. at *2 (quotingeEOC v. LHC Grp., In¢.773 F.3d 688, 694
(5th Cir. 2014))see also Celotex Corp. v. Catret?7 U.S. 317, 323 (1986).

“Where the non-movant bears the burden of petdfial, the movant may merely point to
the absence of evidence and thereby shith&éonon-movant the burdeof demonstrating by
competent summary judgment proof that there issane of material fact warranting trialld.
(quotations omittedsee also Celotex77 U.S. at 325. Although the party moving for summary
judgment must demonstrate the absence of a geissuneof material fact, it does not need to negate
the elements of the nonmovant’s caBeudreaux v. Swift Transp. Cd02 F.3d 536, 540 (5th Cir.
2005). “A fact is ‘material’ if its resolution ifavor of one party mightféect the outcome of the
lawsuit under governing law.Sossamon v. Lone Star State of Tek&6 F.3d 316, 326 (5th Cir.
2009) (quotation omitted). “If the moving partyl$éato meet [its] initial burden, the motion [for
summary judgment] must be denied, regardless of the nonmovant's respdnged States v.
$92,203.00 in U.S. Currency37 F.3d 504, 507 (5th Cir. 2008) (quotlsitle v. Liquid Air Corp,

37 F.3d 1069, 1075 (5th Cir. 1994) (en banc)).

“Once the moving party [meets its initial burden], the non-moving party must ‘go beyond
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the pleadings and by her own affidavits, orthg depositions, answers to interrogatories, and
admissions on file, designate specific facts shgwhat there is a genuine issue for trialNbla

Spice 2015 WL 1600689, at *2 (quotitgEOC 773 F.3d at 694). The nonmovant must identify
specific evidence in the record and articulate how that evidence supports that party’s claim.
Baranowski v. Hart486 F.3d 112, 119 (5th Cir. 2007). “Thisrden will not be satisfied by ‘some
metaphysical doubt as to the material facts dmgtusory allegations, by unsubstantiated assertions,
or by only a scintilla of evidence.’Boudreaux402 F.3d at 540 (quotirigttle, 37 F.3d at 1075).

In deciding a summary judgment motion, the cowatndrall reasonable inferences in the light most
favorable to the nonmoving partZonnors v. Grave$38 F.3d 373, 376 (5th Cir. 2008ge also

Nola Spice2015 WL 1600689, at *2.

When the parties cross-move for summaiggment, the court must review “each motion
independently, viewing the evidence and inferences in the light most favorable to the nonmoving
party.” Mid-Continent Cas. Co. v. Bay Rock Operating,®i4 F.3d 105, 110 (5th Cir. 2010)
(internal quotation marks and alteration omitted). Nevertheless, “[i]f a party fails to properly
support an assertion of fact or fails to propedgrass another party’s assertion of fact as required
by Rule 56(c), the court may . . . considerfeme undisputed for purposes of the motionEDRR.
Civ.P.56(e)(2).

2. Review of Visa Application Denials

“It is well settled that the applicant for a vigaars the burden of establishing eligibility.”
Nat’'l| Hand Tool Corp. v. Pasquarel889 F.2d 1472, 1475 (5th Cir. 1989). “A denial by [the
USCIS] of an application for as@& may be reversed only if tHecision was arbitrary, capricious,

an abuse of discretion, or otheraigot in accordance with the law.1d. (citing 5 U.S.C.
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§ 706(2)(a)). While the district court’s roletis ensure that the USCIS engaged in “reasoned
decision-making,” the agency is “entitled to considerable deference in its interpretation of the
governing statute.’ld. (internal citations omitted). An agenlike the USCIS acts arbitrarily and
capriciously if it “has relied oractors which Congress has not intended it to consider, entirely failed
to consider an important aspect of the probleffered an explanation for its decision that runs
counter to the evidence before the agency, or is so implausible that it could not be ascribed to a
difference in view or the product of agency expertBewn v. Napolitanp391 F. App’x 346, 350
(5th Cir. 2010) (quotingex. Oil & Gas Ass’'n v. U.S. ERPA61 F.3d 923, 933 (5th Cir. 1998)).
Agency action is arbitrary and capricious “owmligen it is so implausible that it could not be
ascribed to a difference in viewihre product of agency expertisé¥ilson v. U.S. Dep’t of Agric.
991 F.2d 1211, 1215 (5th Cir. 1993) (quotation omittéd@he agency decision need only have a
rational basis, and it does not have to lmeaision which the court would have madéd. In
reviewing a challenge to the agency’s decisionh§tiocal point for judi@l review should be the
administrative record already in existence, not some new record made initially in the reviewing
court.” Fed Power Commission v. Transcontinental Gas Pipeline C428.U.S. 326, 331 (1976);
see also Luminant Geragion Co., LLC v. EPA714 F.3d 841, 850 (5th Cir. 2013) (quotirgd
Power Commissigr423 U.S. at 332)).
The APA also requires courts to set aside agewtions, findings, and conclusions that are
not supported by substantial evidence. 5 U.8.706(2)(E). “Substantial evidence is more than
a scintilla, less than a preponderance, and is such relevant evidence as a reasonable mind might
accept as adequate to support a conclusibiarhes v. Hecklei707 F.2d 162, 164 (5th Cir. 1983).

Granting summary judgment reversing the denia wisa petition based on this standard requires
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the petitioner to show that undisputed facts ptoyva preponderance of the evidence that the alien
“Iis entitled to the nonimmigrant, immigrant, [or]espal immigrant . . . stas claimed.” 8 U.S.C.

8 1361. “[T]o obtain a reversal tifie [agency’s] decision[,] the alien must show that the evidence
he presented was so compelling that no reasorediléifder could fail to arrive at his conclusion.”
Brown 391 F. App’x at 350 (quotin§ilwany-Rodriguez v. IN®75 F.2d 1157, 1160 (5th Cir.
1992)). “[T]he evidence must not merely suggbe alien’s conclusion but must compel Itd”
(quotingSilwany-Rodrigue2975 F.2d at 1160).

“A motion to reopen must state the new fdotbe provided in the reopened proceeding and
be supported by affidavits or other documentarglence.” 8 C.F.R. 8§ 103.5(a)(2). Motions to
reopen are disfavored. A court reviews an odeerying a motion to reopen for abuse of discretion.
See INS v. Abugd85 U.S. 94, 110 (1988).

B. Analysis

The Redeemed Christian Church allegesttt@tUSCIS abused its discretion by concluding
that the Church had failed to show that Uzomaked solely as a minister and did not have any
secular employment. To obtain a religious-vamatiisa, the petitioner must establish that the visa
beneficiary came to the United States to winlktime in a compensateposition solely in the
vocation of a minister of a bona-fide religious denomination, 8 C.F.R. 88 204.5(m)(2)(i),
204.5(m)(5), and not “in secular employmer&,C.F.R. § 204.5(m)(7)(xi) The petitioner must
provide reliable evidence supporting the visa application. “[I]t is incumbent upon the petitioner to
resolve [any] inconsistencies by independent obje@wdence. Attempts to explain or reconcile
[any] conflicting accounts, absent competent objeavidence pointing to where the truth, in fact,

lies, will not suffice.” Matter of HqQ 19 I&N Dec. 582, 591 (BIA 1988).
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The AAO found that the Redeemed Christigmutch did not meet its burden of proving,
through documentary evidence, that Uzoma didintnd to profit when he registered Heph
Technology Services, Cute Apparel, and UnicBilling Services, and when he bought 16 Dell
computers and sold them to his friend in NMige The USCIS initially denied the 1-360 Petition.

On appeal, the AAO rejected t&SCIS’s basis for denial but remanded to the USCIS, finding “an
issue regarding the beneficiary’s secular @ntis.” (CAR 153). According to the AAO, the
Redeemed Christian Church had not subuhit®idence supporting its claim that Uzoma’s
involvement with Heph Technology Services was not secular employment. The AAO directed the
USCIS to “provide the petitioner an opporitynto submit first-hand documentation (such as
invoices and bank documents) to show how much the beneficiary spent to order and ship the
computers, and how much he received from his umifiled ‘friend in Nigeria.” (CAR 154). The

AAO noted that if Uzoma “received anything beydrislown expenses in purchasing and shipping
the computers, then [it] would be very difflctio consider the surplus as anything other than
business income.”ld.). The AAO also stated that thed&@med Christian Church “must submit
documentary evidence that will persuasively lggth that Heph Technology Services was not, and
was never intended to be, a profit-generating enterprikk)” The AAO’s decision made clear that
“testimonial” evidence would not sufficeld().

Onremand, the Redeemed Christian Church presented documentary evidence, including the
invoices and bank documents the AAO had referred to. The documents showed that Heph
Technology Services lost money on the compuwégrsaction. The commercial invoice the Church
submitted billing Okoronkwo for the computers listed a higher invoiced amount than Heph

Technology Services had paid for the computéhe invoice stated that the amount listed included

21



“Shipping & Handling to Lagos,” Nigeria. ThehGrch explained that the difference between the
invoiced amount and the amount the computersweastdue to the shipping and export fees. The
Church also submitted an affidavit from Okoronkwbp said that he had asked Uzoma to loan him
money as a friend so that he could purchasedmputers, but Uzoma refused and Sekumade paid
for the computers on Okoronkwo’stadf. An affidavit from Sekumade was consistent, stating that
he provided all the money for the computers, that Uzoma received no benefit from the transaction,
and that Uzoma’s only job was as a pastor. (CAR 134-38).

The USCIS denied the Petition again in Octd@# 0, on the basis that the evidence showed
that Uzoma was involved in secular activityA}lfhough the business transaction resulted in a loss,
the intent of the transaction, as evidenced by the billing statement, oo a profit.” (CAR
104). The USCIS also found thatidorn Billing Services and Cute Apparel raised suspicions that
Uzoma had engaged in secular employment becaugsgome from the businesses was included
on Uzoma’s tax returns.d).

The AAO affirmed the denial, finding that Uzarhad engaged in secular business activities.
The AAO acknowledged evidence showing that Uzbiamédnot in fact profited from the computer
sale, but agreed the evidence did not show adfidkent to profit from Heph Technology Services.
(CAR 80). The AAO criticized the fact that the dprity” of the evidence the Redeemed Christian
Church had submitted on remand was testimaathler than documentary. The AAO noted that
its remand order stated that testimonial claomshe beneficiary and others would not suffice to
meet the Church’s burden. At the same timeA#®® made clear that its decision rested in part on
the fact that the Church had not submitted aestant from Uzoma or his wife “to explain their

activities.” (CAR 81).
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The Redeemed Christian Church moved tpes to submit the testimonial evidence from
Uzoma and his wife that the AAO ¢hareviously told the Churaliould not be sufficient, but now
criticized the Church for notincluding. The Cblnialso submitted additional documents, including
the Uzomas’ amended tax returns.

The AAO declined to reopen the case to congliestatements and other evidence because
they should have been submitted earlier, andiyreaent, presented no “new facts” because “[t]he
[testimonial] arguments presented on motionraenew facts and the [documentary] evidence
submitted on motion is not ‘new.” (CAR 6). ©magain, the AAO stated that testimonial evidence
was insufficient to meet the Redeemed Christian Church’s burétkh. (

The record suggests that the AAO abusedligsretion by failing to consider the new
testimonial evidence and documents and in apparently disregarding the testimonial evidence from
Sekumade and Okoronkwo. It is unclear why the AAO apparently refused to consider the
testimonial evidence that the Church submitted. The AAO is not required to accept testimonial
evidence as true, even if it is uncontradictitie agency finds it lacking in credibilitysee Soltane
v. U.S. Dep't of Justic881 F.3d 143, 151-52 (3d Cir. 2004) (citifigniber v. Heckler720 F.2d
1251, 1254 (11th Cir. 1983\LRB v. Walton Mfg. Cp369 U.S. 404, 408 (1962)). But the AAO
may not reject or disregard evidence simply because it is testimthialhe case the AAO cited
dealt with 8 C.F.R. § 204.6(j)(3), a regulation tbgplicitly requires certain forms of documentary
evidence.See Matter of SofficR2 I&N Dec. 158, 160 (BIA 1998).The statute and regulations at

issue here, including 8 U.S.C. § 1101(a)(27)(@) & C.F.R. 88 204.5(m)(2)(i), (5), and (7)(xi), do

! Similarly, inMatter of Treasure Craft of Californjal4 I&N Dec. 190 (Reg. Comm. 1972), the case that
Soffici cited, stronger, documentary proof was needed because the testimonial evidence the petitioner
submitted directly contradicted documentary evidence in the record.
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not require the evidence to be documents rather than affidavits or other testimony.

In the absence of an explicit requiremergabmit certain kinds of documentary evidence,
“an agency is generally under at least a miniidigation to provide adequate reasons explaining
why it has rejected uncontradicted eande,” including testimonial evidencéd. (citing Richard
J. Pierce, Jr., 2 Administrative Law Treatise 8§ H1.291 (2002)). As noted, the agency can reject
testimonial evidence it finds not credible ocontradicted by documentary evidence in the
administrative recordsee id, Matter of Treasure Craft of Californjd4 I&N Dec. 190. The AAO
did not make either finding here, explicitly orpfititly. And the record does not appear to show
that the testimony was internally inconsistent@ntradictory so as to justify the reliance only on
the documents without the explanations provided in the affidavits or statements. There were
inconsistencies between soroé the documents earlier submitted and some of the Church’s
explanations, including about when Heph Technolsgyvices was first registered, whose idea it
was to register the name, anbdywJzoma’s wife had rented ofe space for Cute Apparel and then
ended the rental. But the documents and the affgl&ere both internally consistent about these
and other facts and uncontradicted by other reeadence. The receipts, commercial invoice, bank
statements, wire transfer requests, tax retams Harris County clerk records were all consistent
with the testimonial evidence from Sekuma@k&pronkwo, Uzoma, and Uzoma'’s wife, that Heph
Technology Services conducted a single transaction; the transaction was Okoronkwo’s idea;
Sekumade or Uzoma registered a busineseraHeph Technology Services—because Dell would
not sell more than five computers to an indiwal and because it was difficult for Okoronkwo to
wire money from Nigeria to an individual rather than to a business; Uzoma never intended to make

money from his involvement with Heph Technology Services, but rather to accommodate
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Okoronkwao’s one-time request for computers; Sekdepaid for the computers, not Uzoma, Heph
Technology Services lost money on the teation, and Uzoma received no money from the
transaction; Unicorn Billing Services and Cutgparel were names registered for Uzoma'’s wife in
anticipation of her receiving work authorizatemd conducted no busineaagd Uzoma and his wife
withdrew the registrations for all three companies in 2008.

The USCIS cites cases holding that discrepannithe record can support a finding that the
beneficiary did not work solely as a minist®ut in those cases, the discrepancies clearly showed
secular employment, not a limited role in facilitatanfyansaction for a friend or spouse. And those
cases did not include consistent documerdganytestimonial evidence supporting the petitioner’'s
claims. InHawaii Saeronam Presbyterian Church v. Zigl243 F. App’'x 224, 226 (9th Cir. 2007)
(unpublished), the petitioning church had failedubmit required forms of evidence showing that
the beneficiary worked full-time as a minister, and the financial statements it did submit were
inconsistent. IrEastern Orthodox Broth. of Kellion of Holy Transfiguration v. Napolitaxo.
1:13-cv-478, 2014 WL 136202, at **3—4 (N.D. Oldian. 14, 2014), the petitioner itself submitted
a letter stating that the beneficiary had workedtl jobs” to make money, precluding a finding that
he had worked solely as a minister. Matter of Mirzg A75-935-229, 2006 WL 3203661, at *1
(BIA Aug. 31, 2006),affd sub nomMirza v. Mukasey268 F. App’'x 122 (2d Cir. 2008), the
beneficiary admitted thate had worked part-time as a cab driver in addition to working as a
minister. InUkranian Autocephalous Orthodox Church v. Chert680 F. Supp. 2d 779 (E.D.
Mich. 2009), the petitioning church gave contradigioformation about the beneficiary’s job and
submitted evidence showing that he had permaesidence 200 miles away from the city where
he supposedly worked full-time as a ministere €kidence and inconsistent information precluded

finding that he was working as claimdd. at 788—-89. And i©gundipe v. Mukase$41 F.3d 257,
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261 (4th Cir. 2008), undisputed documentary ewvtgeshowed that the beneficiary had worked in
“sales” and as an “assistant manager” whengétitioner claimed he was working solely as a
minister.

None of these cases held that an agency could disregard testimonial evidence without making
a credibility finding, to conclude that the documentary evidence, considered without affidavits or
statements explaining them, failed to show that the beneficiary worked solely as a minister. The
refusal to consider testimonial evidence is particularly troubling here because the AAO first
instructed the Church that testimonial evidenoeld not “suffice” to meet its burden, then faulted
the Church for failing to submit testimonial evidence earlier, and then apparently disregarded the
testimonial evidence that the Church did subnithi@ut finding it lacking in credibility. The record
also shows that the evidence of secular employment here was far less than in the cases the
government cites. The record shows that the AAQO’s decision not to reopen was arbitrary and
capricious.

The Redeemed Christian Church has not conclusively established that Uzoma was entitled
to have his 1-360 Petitioapproved. The Church was both slow and incomplete in many of its
submissions on Uzoma'’s behalf. But the Churat met its burden of showing that the agency’s
failure to consider all of the evidence submitted w&ebitrary and capricious. The safest course is
to remand to the USCIS for additidmavestigation and explanatiorsee Florida Power & Light
Co. v. Lorion 470 U.S. 729, 744 (1985) (“If the record before the agency does not support the
agency action, if the agency has considered all relevant factors, or if the reviewing court simply
cannot evaluate the challenged agency action on Hiedfghe record before it, the proper course,
except in rare circumstances, is to remandthte agency for additional investigation or

explanation.”). On remand, the USCIS should determine whether the testimonial evidence,
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considered with the documents and testimony the Redeemed Christian Church submitted in its
motions to reopen, including the affidavitsR¥kumade and Okoronkwo and the statements from
Uzoma and his wife, is credible, and whether the credible testimonial and documentary evidence
together meet the Church’s burden.
V. Conclusion

Uzoma'’s claims are dismissed for lack of standing. The USCIS’s motion for summary
judgment, (Docket Entry No. 50), is denied. The Redeemed Christian Church’s motion for summary
judgment, (Docket Entry No. 52), is granted in part. The case is remanded to the USCIS for
additional review, including of the testimoniaVidence the Redeemed Christian Church has
submitted.

SIGNED on May 13, 2015, at Houston, Texas.

A )

e€ H. Rosenthal
United States District Judge
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