Zarate v. UNITED STATES OF AMERICA

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

FRANCISCO G ZARATE,

Plaintiff/ Counter-Defendant,
VS.

UNITED STATES OF AMERICA,
Defendant/Counter-Plaintiff/
Third-Party Plaintiff,

VS.

JUAN CANTU, et al.,

Third-Party Defendants.

COMMUNITY ACTION COUNCIL OF
SOUTH TEXAS,

Plaintiff,
VS.

FRANCISCO ZARATE et al.,
Defendants/Third-Party
Plaintiff/Cross-Plaitfits,

VS.

DAVID FLORES,

Third-Party Defendant/Cross-
Defendant,

and

UNITED STATES OF AMERICA,
Defendant.
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ORDER GRANTING IN PART THIRD-PARTY PLAINTIFF UNITED STATES’
MOTION FOR SUMMARY JUDGMENT AGAINST THIRD-PARTY
DEFENDANT CANTU

Factual and Procedural Background

Now before the Court is Third-Party Plaintiff Usat States of America’s Motion for
Summary Judgment against Third-Party Defendant @iaartu. (Doc. 66). The central issues
presented by this consolidated case are who cabseununity Action Council of South Texas
(“CAC") to fall to timely pay its quarterly payrotlhxes, resulting in Internal Revenue Service
(“IRS”) penalties and interest, and who may be ss=@& the amounts owed. CAC alleges that it
is a nonprofit organization formed over 30 years &g the purpose of providing a variety of
services to low-income residents of Starr, Jim Haggl Zapata Counties in Texas. 12cv18 at
(Doc. 6-2 at 1 3). CAC has since expanded to DamdlBrooks Counties and now concentrates
on providing basic health and transportation sesito this five-county aredd. According to
CAC, beginning on or before 2004, its former ExeaitDirector Francisco Zarate began a
practice of failing to submit full payment of quenty payroll taxes to the IRS as required by law.
Id. at § 5. Such payments consisted of “FICA” amouwiteheld from employees’ wages and
matching payments from CACIld. The practice continued until November 29, 2006em
CAC'’s Board of Directors (hereinafter “Board”) wiaéormed that CAC owed over $2 million in
unpaid taxes.ld. at § 6. As a result, CAC has undergone “dragt@nges” consisting of a
substantial reduction in staff and the terminatdrontracts for operating various progranhg.
at 7. CAC has experienced “great difficulty geking its doors open to provide services to the
community” and in “get[ting] control of the finaratiaspects of its operationsld. By the end

of 2007, CAC owed more than $3 million in delinqupayroll taxes.ld.

1 Unless otherwise noted, all citations to the récre to docket entries in Civil Action No. 11c@1
into which Civil Action No. 12cv18 was consolidated
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Zarate initiated Civil Action No. 11cv210 on Julp, 2011, when he filed a complaint
against the United States seeking refund and aleateai the IRS assessments against him for
“trust fund” penalties owed by CAC for three qudstg¢ax periods, claiming that the failure to
pay was not attributable to him but to CAC’s Chir@hancial Officer (“CFQO”), David Flores.
(Doc. 1). The United States counterclaimed agaiasate seeking payment of the balance due,
and brought a third-party complaint against curr@®C Executive Director Juan Cantu,
Doroteo Garza, and Leo Bazan, claiming that thestes are liable for CAC’s unpaid taxes for
various quarterly tax periods. (Doc.%).0n February 16, 2012, the Court entered default
against Garza and Bazan. (Docs. 29-32). The ti@tates now moves for summary judgment
against Cantu, claiming that the evidence estadsidhis personal liability under 26 U.S.C. §
6672 for trust fund penalties assessed againstféiirthe second, third, and fourth quarters of
2007 in the total amount of $418,377.06 plus irgergDoc. 66). Upon review of the Motion
and Cantu’s response (Doc. 73), in light of theevaht law, the Court finds that the Motion
should be granted in part for the following reasons
I. Analysis
A. Summary Judgment Standard of Review

A district court must grant summary judgment whiggre is no genuine dispute as to any
material fact and the moving party is entitled udgment as a matter of law. FER.CIV. P.
56(a). A fact is material if it might affect theitcome of the lawsuit under the governing law,
and is genuinely in dispute only if a reasonably gould return a verdict for the nonmoving

party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A party moving for soany

2 Cantu was assessed taxes due and owing for toadsethird, and fourth quarters of 2007, Doroteo
Garza for the first and fourth quarters of 200@] Bazan for the first, second, and third quartér2087.
(Doc. 5). As of September 14, 2011, after credite balances due and owing were allegedly
$418,377.06 plus interest from Cantu, $335,897108 mterest from Doroteo Garza, and $625,054.03
plus interest from Bazarld.
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judgment has the initial responsibility of informgirthe court of the basis for its motion and
identifying those portions of the pleadings andemats in the record, if any, which it believes
demonstrate the absence of a genuine issue ofiatdtat. Celotex Corp. v. Catrett, 477 U.S.
317, 323 (1986); FEDR. CIV. P. 56(a), (c). Once the moving party carries iisdbn, the
burden shifts to the nonmovant to go beyond thadigs and provide specific facts showing
the existence of a genuine issue for tri@elotex, 477 U.S. at 324; FEIR.CIV. P. 56(c), (e). In
conducting its review of the summary judgment rdcdhe court “may not make credibility
determinations or weigh the evidence” and must lvesdoubts and reasonable inferences
regarding the facts in favor of the nonmoving paf@geves v. Sanderson Plumbing Prods., Inc.,
530 U.S. 133, 150 (2000Anderson, 477 U.S. at 255)ean v. City of Shreveport, 438 F.3d 448,
454 (8" Cir. 2006). However, the nonmovant cannot satis$yburden with “conclusory
allegations, speculation, and unsubstantiated tEmsgmwhich are either entirely unsupported, or
supported by a mere scintilla of evidence&Chaney v. Dreyfus Serv. Corp., 595 F.3d 219, 229
(5™ Cir. 2010); see also Brown v. City of Houston, 337 F.3d 539, 541 {5Cir. 2003)
(“Unsubstantiated assertions, improbable inferen@es unsupported speculation are not
sufficient to defeat a motion for summary judgmgnt.
B. Overview of Trust Fund Penalty and Burden of Prof

The Internal Revenue Code requires employers tohwitl Social Security contributions
and federal income taxes from their employees’ wa@todov v. United Sates, 436 U.S. 238,
242-43 (1978)Barnett v. Internal Revenue Service, 988 F.2d 1449, 1453 {(5Cir. 1993);see
also 26 U.S.C. 88 3102(a), 3402(a). “The withheld samescommonly referred to as ‘trust fund
taxes,’ reflecting the Code’s provision that suathioldings are deemed to be ‘a special fund in

trust for the United States.”Sodov, 436 U.S. at 243 (quoting 26 U.S.C. § 7501 (sg¢ also
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Barnett, 988 F.2d at 1453 (citing same). “If an employathholds these trust fund taxes but
fails to pay them over to the United States, thplegee is nevertheless credited with payment.”
Cash v. United States, 961 F.2d 562, 565 {5Cir. 1992) (citingSodov, 436 U.S. at 243). “Thus,
unless the Government has recourse against therperspersons responsible for nonpayment,
the taxes will be lost.”ld. (citing same). To prevent this loss of revenué6%2(a) of the Code
provides in relevant part as follows:
Any person required to collect, truthfully accodot, and pay over any tax imposed by
this title who willfully fails to collect such taxgr truthfully account for and pay over
such tax, or willfully attempts in any manner toade or defeat any such tax or the
payment thereof, shall, in addition to other peasliprovided by law, be liable to a
penalty equal to the total amount of the tax evadeaot collected, or not accounted for
and paid over....
26 U.S.C. § 6672(ayeealsoid.® In sum, § 6672(a) imposes a “penaftgtjual to the amount of
the unpaid taxes on any such person (1) requiredltect, account fomr pay over the withheld
taxes, commonly referred to as a “responsible pets@®) who “willfully” fails to do so.
Conway V. United States, 647 F.3d 228, 232 {5Cir. 2011);Barnett, 988 F.2d at 1453¢e also
Sodov, 436 U.S. at 244-45. Once the United States offers an assessmenevuidence, “the

burden of proof is on the taxpayer to disprove reisponsible-person status or willfulness.”

Barnett, 988 F.2d at 1453. Here, the United States hieseof into evidence its assessments

% The Code further defines “person” as “includ]irag] officer or employee of a corporation...who as
such officer [or] employee...is under a duty to parfdahe act in respect of which the violation occurs
26 U.S.C. § 6671(Db).

* The Fifth Circuit has explained that “[a]lthouglenominated a ‘penalty,’ the liability imposed by
section 6672 is not penal in nature since it ‘bsibg the government only the same amount to which i
was entitled by way of the tax."Turnbull v. United Sates, 929 F.2d 173, 178 n.6'{&ir. 1991) (quoting
Newsome v. United Sates, 431 F.2d 742, 745 t(5Cir.1970)). In other words, § 6672 authorizes
collection of the taxes due, not both the taxes ahak an additional penalty, and therefore “is dirgp
means of ensuring that the tax which is unquedignawed the Government is paid.’ld. (quoting
same).

® The Supreme Court iBodov held that “the phrase ‘[a]ny person required thect, truthfully account
for, and pay over any tax imposed by this title’ was me@ntimit § 6672 to persons responsible for
collection of third-party taxes and not to limittdt those persons in a position to perform allehoéthe
enumerated duties with respect to the tax dollargiestion.” Sodov, 436 U.S. at 250 (emphasis added).
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against Cantu for trust fund penalties for the ad¢ohird, and fourth quarters of 2007—that is,
those quarters ending on June 30, 2007, September2@®7, and December 31, 2007,
respectively. (Doc. 66-7). Therefore, to defaahmary judgment, Cantu must raise a genuine
fact issue as to whether he can meet his burddispoove liability under § 6672.
1. Responsible-Person Status
In the context of determining responsible-perstatus, the Fifth Circuit has observed
that “we cannot ignore the extensive caselaw thabmwly constrains a factfinder’s province in 8
6672 cases.”Barnett, 988 F.2d at 1454. In other words, “certain fagit almost invariably
prove dispositive of a finding of responsibilityld. The Circuit “generally takes a broad view
of who is a responsible person,” and further obedrin Barnett that “casesot finding 8 6672
responsibility are relatively few and far betweenlt. at 1454 (quotingGustin v. Internal
Revenue Service, 876 F.2d 485, 491 {5Cir. 1989)), 1456 (emphasis in originaBarnett details
the Fifth Circuit’s “broad view” of responsible-@an status as follows:
Responsibility...is determined by looking to one’ates within a corporation—that is,
one’s duty and authority to withhold and pay taxdslike the willfulness element of the
statute, responsibility does not require knowletlgg one has that duty and authority.
The crucial inquiry is whether the person had tiéettive power” to pay the taxes—that
is, whether he had the actual authority or ability,view of his status within the
corporation, to pay the taxes owed. Thus, a persag be a responsible person for
purposes of the statute even though he does not kimat withholding taxes have not
been paid, and he does not cease to be a resmopsitdon merely by delegating the
responsibility to others. Moreover, the statut@ressly applies to “any” responsible
persons, not just to the person most responsiblthéopayment of the taxes. There may
be—indeed, there usually are—multiple responsibdesgns in any company. That
another person in the company has been delegagepblib of withholding and paying
employees’ taxes and generally paying creditotseside point. The crucial inquiry is

whether a party..., by virtue of his position in {as-a-vis) the company, could have had
“substantial” input into such decisions, had hehetsto exert his authority.
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Id. at 1454-55 (internal citations omittedBarnett further directs that when a party lacks the
precise responsibility of withholding or paying doyees’ taxes, courts look to six
circumstantial “indicia” of authority giving ris@ responsible-person status:

whether the person (i) is an officer or member b board of directors; (i) owns a

substantial amount of stock in the company; (iigmages the day-to-day operations of

the business; (iv) has the authority to hire a @mployees; (v) makes decisions as to the
disbursement of funds and payment of creditors; (@)doossesses the authority to sign
company checks.

Id. at 1455;see also Conway, 647 F.3d at 233 (quoting same).

The Court finds, upon review of the evidence sutadj that the United States is entitled
to summary judgment on the issue of Cantu’'s resplmperson status. That evidence
establishes that Cantu, an employee of CAC sincgl,1Became its Director of Operations
sometime in the 1980s. (Doc. 66-2 at pp. 7, I&ntu continued as the “number two” person in
charge until Zarate resigned and the Board appbi@tntu as CAC’s Interim Director on April
20, 2007.1d. at pp. 7, 15-16, 20; (Doc. 66-3 at p. 99). Cdmld this position until December
2007, when the Board named him CAC’s Executive @me (Doc. 66-2 at pp. 7, 20). Cantu
agrees that the Executive Director, a positiontitiehslds, is “the guy in charge” at CAQd. at
pp. 73-74. At all times relevant to this suit, CF@res prepared each IRS “Form 941" for the
payment of CAC’s quarterly payroll taxedd. at pp. 37, 57. While Director of Operations,
Cantu had the authority to sign these forms in #&sabsence, and did on some occasidds.
at pp. 43-44. As Interim and then Executive DinecCantu has reviewed and signed all Form
941s, including those for the second, third, angtfoquarters of 20071d. at pp. 37, 42sce
also Doc. 66-4. Further, he helped to negotiate, agdesl, an installment agreement with the

IRS that provides for monthly payments toward CAGrgaid tax liabilities. (Doc. 66-2 at pp.

50-51, 80). Cantu also admits that he has thentate responsibility” to determine financial
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policy for CAC, and that he hires and fires emptsjedecides which of CAC’s creditors to pay,
and personally signs all checks issued by CAd at pp. 47-48, 75-77, 80. In sum, not only did
Cantu review and sign the Form 941s for the quaftarwhich he has been assessed, but he also
has every applicable indicia of responsible-pers@tus® The Court therefore finds that the
United States has established as a matter of lanwGantu had the “effective power” to pay the
taxes owed by CAC and assessed against him.

2. Willfulness

“When a responsible person becomes aware of aéxily, he has ‘a duty to ensure that
the taxes [are] paid before any payments [are] niad#her creditors.” Conway, 647 F.3d at
234 (quotingBarnett, 988 F.2d at 1457). Thus, “[a] responsible peraots willfully if ‘he
knows the taxes are due but uses corporate fungsayoother creditors’ or ‘he recklessly
disregards the risk that the taxes may not be tedhio the government.”ld. (quotingLogal v.
United States, 195 F.3d 229, 232 {5Cir. 1999)). “Where there is undisputed evidetiz the
responsible person directed payments to other toredivhile knowing of the tax deficiency,
willfulness is established as a matter of lawd!

Willfulness does not require “a bad motive or ewient,” Barnett, 988 F.2d at 1457, and
conversely, “[glood intentions are irrelevant: atpas liable for failing to remit trust-fund taxes
irrespective ofwhy he failed to do so,In re Texas Pig Stands, Inc., 610 F.3d 937, 942-43{5
Cir. 2010) (emphasis in original). As an exampié¢gmod intentions” that fail to exculpate a
responsible person from a finding of willfulnedsg t=ifth Circuit cited to the court’s observation
in Collins v. United Sates, 848 F.2d 740 (B Cir. 1988), that “[i]t is no excuse that, as attea

of sound business judgment, the money was paidgpliers and for wages in order to keep the

® The “ownership of stock” indicium does not applsre, as a nonprofit corporation such as CAC does
not have stockholders.
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corporation operating as a going concern—the gowent cannot be made an unwilling partner
in a floundering business. Texas Pig Sands, 610 F.3d at 942-43 (quotir@pllins, 848 F.2d at
741-42). Further, the expectation that sufficiumids for the payment of the taxes will be
available in the future does not disprove willfidae See Newsome v. United Sates, 431 F.2d
742, 746 (8 Cir. 1970) (“[W]hen the responsible officer...knowrsat the withheld funds are
being used for other corporate purposes, regardiiebss expectation that sufficient funds will
be on hand on the due date for payment over tgakiernment,” “he subjects himself to liability
under [8] 6672 when he voluntarily and conscioussks’ the withheld taxes in the operation of
the corporation, and subsequently the corporatiamable to remit the withheld taxes.”).

In light of the above, and upon review of the evide, the Court finds that summary
judgment is warranted on the issue of whether Caated willfully. Cantu admits that he first
learned of CAC'’s tax liabilities in late NovembedaB, when he was informed by Zarate during
a meeting. (Doc. 66-2 at pp. 17-18). At the ti@entu became Interim Director in April 2007,
he knew that those liabilities were “in the millgoof dollars.” (Doc. 66-3 at p. 143; Doc. 73-6).
According to Cantu, he accepted the positions térim and then Executive Director at the
insistence of the Board, who instructed him tolebtCAC shut down. (Doc. 66-2 at pp. 21, 41,
58-59; Doc. 73-6). Cantu testified that if he rdetided to pay outstanding or current taxes
before any other obligation, CAC would not haverbable to sustain its day-to-day operations,
“so programs would have been closed and employee&ivinave been terminated and that’'s not
what the board wanted me to [do].” (Doc. 66-3.at@2). Instead, under Cantu’s direction CAC
failed to pay its payroll taxes during the secatitd, and most of the fourth quarters of 2007
while Cantu implemented measures to reduce pagasdts and administrative expenditures.

(Doc. 66-2 at pp. 22-24, 41-42, 97; Doc. 66-3 aB®, Doc. 73-6). During this time, CAC
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continued to pay its employees’ salaries, includantu’s, and to pay vendors. (Doc. 66-2 at
pp. 59, 76-77, 79; Doc. 66-8). CAC began meetiagurrent obligations to the IRS during the
final two payroll periods of December 200[d. at p. 49.

Cantu’s response attempts to argue that he simmtilde considered a responsible person
who acted willfully because he acted at the dioectf the Board in failing to pay the taxes for
the applicable quarters, while taking steps to en#luat CAC could eventually meet its current
payroll tax obligations. (Doc. 73). This amoutdsa “good intentions” defense, and is therefore
unavailing under Fifth Circuit precedent. Agaifi,that is required to show willfulness is that
the responsible person knew that the taxes weraddelirected that payments be made to other
creditors instead. The summary judgment evidemstabbshes Cantu’s knowledge that CAC
was not paying its payroll taxes during the quarter which he has been assessed, and that
during this time he authorized payment of otheditoes. That he was simultaneously taking
steps to place CAC into a position where it couleetrits tax obligations in the future does not
disprove willfulness. Therefore, the United Stdtas established that Cantu acted willfully as a
matter of law.

C. Abatement and Other Issues

Although partly couched in terms of his opposititena finding of responsible-person
status and willfulness, Cantu’s response raisesraiguments that pertain to issues apart from
those inquiries. (Doc. 73). Cantu points to emmie that CAC, under his direction, made
voluntary payments of $475,150.00 toward its past flust fund taxes apart from any payments
made under the installment agreement. (Doc. 78; D83 at pp. 1-53; Doc. 73-4 at pp. 54-88;
Doc. 73-6;see also Doc. 66-2 at pp. 51-52; Doc. 66-3 at pp. 103-06antu also claims that

CAC designated $235,150.00 of that amount for payroéthe trust fund taxes for the second
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quarter of 2007. (Doc. 73; Doc. 73-3 at pp. 1B8¢. 73-4 at pp. 54-8&gee also Doc. 66-3 at

p. 116). Cantu thus contends that he should re@mv'abatement” of the second quarter penalty
assessed against him, and that the Court shoulditéddy allocate” the remainder of the
voluntary payments to the other quarters for whiehwas assessed. (Doc. 73). According to
Cantu, equity weighs in his favor because he wapamsible for enabling CAC to meet its
current tax obligations and to begin to satisfypiégst due liabilities through the payments made
voluntarily and under the installment agreemeiod; 73;see Doc. 73-4 at pp. 89-92; Doc. 73-
5 at pp. 93-119; Doc. 73-6). Cantu further congetitht he should receive an abatement of
$4,186.00 garnished from his 2010 income tax retarmd finally that the assessment for the
fourth quarter of 2007 is incorrect as it includ33,841.51 in taxes other than trust fund taxes.
(Doc. 73; Doc. 73-5 at pp. 120-37; Doc. 73-6).

The difficulty with Cantu’'s arguments is that thegly largely on his own
characterization of the evidence, and a singledcguthority from outside this Circuit. (Doc.
73); see New Terminal Stevedoring Inc. v. M/V Belnor, 728 F.Supp.2d 62, 66 (D.Mass. 1989)
(where officer brought successful suit to recovends on corporation’s behalf and was
responsible for enabling IRS to intervene in sejgasait to claim priority to those funds, court
equitably allocated funds to officer’s trust funtligations under 8 6672). Further, as noted
supra, these arguments do not disprove Cantu’'s resplengdyson status, or that he acted
willfully. Still, absent a response from the Unit8tates with respect to these arguments, which
are essentially challenges to tamount of Cantu’s trust fund liability, the Court findkat it

cannot finally determine that amount.
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lll.  Conclusion

For the foregoing reasons, the Court hel@RDERS that the United States’ Motion for
Summary Judgment iIGRANTED to the extent that it seeks a judgment that Cards &
responsible person who acted willfully in failing pay CAC'’s trust fund taxes for the second,
third, and fourth quarters of 2007. To the exthiat the Motion seeks a judgment that Cantu is
indebted to the United States for the full amourthe trust fund taxes assessed against him, the

Motion isDENIED.

SO ORDERED this 26th day of September, 2012, a&lIMn, Texas.

Randy Crane
United States District Judge
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