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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

BROADCAST MUSIC, INC., ET AL.,
Plaintiffs,

V. Civil Action No. SA-16€V-394-XR
CATHERINE LIANZA BENTLEY,
individually and d/b/d.ONGBRANCH
LOUNGE a/k/a, LONGBRANCH
SALOON,

N U U U UD U UD UD U UD UD U U

Defendant

ORDER
On this date, the Court consideraintiffs’ Motion for Summary Judgment (docket no.

22). No response has been filed. After careful consideration, thev@b@RANT the motion

BACKGROUND

Plaintiff Broadcast Music, Inc."BMI”) and othersinitiated this lawsuit by filinga
complaint on April 25, 2016, against Defendant Catherine LiBerdleyindividually and d/b/a
Longbranch Lounge or Longbranch Salo@ibefendarnit), alleging Defendant infringethe
copyrights oftwelve musial compositions at Defendant’s business, Longbranch Saloon,docate
at 817 N. Main, Berne, Texas. Docket nd. at 12. BMI has been grantdtie right to license
the public performance rights tousical compositions fromumerousnusicians and@domposers
in its repertoire Docket no. 2zt 2. BMI issues licenset bars, restaurants, hotels and other
establishmentgranting thee establishments thight “to publicly perform a repertoire of 10.5

million copyrighted musical works on behalf of the copyright owners of these ¥volids BMI
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alleges Defendant committed copyright infringement by performimgausing to be performed

at Longbranch Saloon, without a license, twelve separate musical composditamed in

BMI’s repertoire. The other plaintiffs “are the copyright owners of each of the twelve individual
musical compositions” thdorm the bais forthis lawsuit Id. at 2. Plaintiffs now seek summary
judgment, includingstatutory damages, costs, reasonable attorney’s fees, and a permanent

injunction. Docket no. 22-at 6-7.

According to the undisputed summary judgment evidence, Defendant pre\neiciye
requiredlicense thapermittedher to performmusicfrom BMI’s repertoireat the Longbranch
Saloon but the licensewas cancelled in 2007.1d. at 3. After Defendant’s licensevas
terminated BMI sentDefendantmultiple letters beginning on January 24, 2007, infornfieg
that her licenseexpired and emphasizing the possibility of litigation she performedBMI -
licensedmusical compositionsvithout the requiredicense. Docket no. 25 at 2. BMI sent a
total of 32 letters between May 2011 and July 2014 and made numerous telephone calls to
Defendantinforming her of the applicable copyright law aretjuestinghat Defendantrenew
her license Docket no. 22 at 3. Defendant did not respond tty af BMI’s letters during this

time periodand never renewed her licendd.

On March 30, 201,2BMI sent Defendant aeaseand desist notice, demanding that she
“immediately cease all usd# BMI-licensed music” aberestablishment.Docket no. 225 at 15.
BMI then senffifteen follow-up letters reminding Defendant that tbeaseand desist notice
remained in full effect. Id. at 16-30. Defendant did not respond to any BMI’s
correspondence concerning the March 30, 2012 cease and desist notice and did not renew her

license with BMI.



On June 13, 2014,BMI investigator visited Defendant’s establishment. Docket no. 22
1 at 3. The BMI investigator made audio recordsgf themusicthat Defendant performear
caused to be performed her establishmentd. Theinvestigatorturnedthe recording overto
BMI’s audio experts.ld. The audio expertsoncludedthat Defendant performed, or caused to
be performed, twelve separate musical composifiams BMI’s repertoirg without a licensgon

the evening of June 13, 2014.

After concluding Defendamerformedmusic fromthe BMI repertoirewithout a licensge
BMI sent Defendant a letter informinger that performingmusic from the BMI repertoire
without a license infringe®n BMI’s copyright. Docket no. 2% at 31. In the letters to
Defendant,BMI outlined the steps Defendant could take to renker license which would
allow Defendantto perform musical compositionsom the BMI repertoireat Defendant’s

establishment under the terms of licensingagreement.d.

As noted, Plaintiffs then filed this lawsuit in April 2016. On August 11, 2P1#intiffs
filed a Motion for Default Judgment againdDefendant. Docket no. 17 at 1.Theyargued that
because Defendant’s answer was due on June 2, 2016, and no response from Defendant had been
filed, Plaintiffs wereentitled toa default judgment.ld. at 2. Defendant answeresh September
6, 2016. Docket no. 21 at 1n her answer, shadmitsmany of Plaintiffs’ allegationsbutshe
denies that she performedr caused to be performethe listed musical compositioreg her
establishment Docket no. 21 at 1-3As a resuliof Defendant’s September 6, 2016 Answieis
Court dismissethe Motion for Default Judgment as moot. On October 24, 2BiEntiffs filed
a Motion for Summary Judgment against Defendant on all claiecket no. 22 at 1.

Defendant hasot filed a response to Plaintiffs’ Motion for Summary Judgment.



APPLICABLE LEGAL STANDARD

Summary judgment should be rendered if the pleadings, discovery and disclosure

materialson file, and any sworn affidavits show no genuine issues of materiaxiattand that

the movant is entitled to summary judgment as a matter of lep. R. Civ. P.56(C). The
moving party bears the initial burden ‘ohforming the Court bthe basis of its motion” and
identifying those portions of the record that “it beliedlesnonstratehe absence of a genuine
issue of material fact.’/Adams v. Travelers Indem. Cd65 F.3d 156, 163 (5th Cir. 2006). Once
the moving party meets this burden, the nonmoving party must “go beyopte#ungs and
designate “specific facts” in the record “showing that there is a genuine issu@lfd Id. at

164. If the nonmoving party fails to offer evidence supporting or addressing a facthesue
court may “grant summary judgment if the motion and supporting matetidtuding the facts

considered undisputedskow that the movant is entitled tp]i’ FeD. R.Civ. P.56(e)(3).

When considering unopposed motions for summary judgmeobue may not grant
summary judgment solely because the motion is unoppdsenl.R. Civ. P. 56(e)(3) seealso
Hibernia Nat. Bank v. Administracion Cent. Sociedad Anonirié F.2d 1277, 1279 (5th Cir.
1985) (“A motion for summary judgment cannot be granted simply because there is no
opposition, even if the failure to oppose violated a localuledowever, i a nonmoving party
fails to address or respdrto a fact raised by th@oving partyand supported by evidence, then
the court may consider the fact as undisputegb. R. Civ. P.56(e)(2). Such undisputed facts

may form the basis for a summary judgment.



DISCUSSION

Elements of Public PerformanceCopyright Infringement

A copyright owner holds the exclusive rightgoblicly perform copyrighted material “by
means ofligital audio transmission.” 17 U.S.C. § 106(4)). (&h order toprevailin a copyright
infringement suitwhere the plaintiff claims thedefendantpublicly performed plaintiff's
copyrighted musical works without authorizatidghe plaintiff must prove five elements: “(1)
originality and authorship of the copyrighted works involved; (2) compliance with thralites
of the Copyright Act; (3) proprietary rights in the copyrighted works involved; (4) qubli
performance of the compositions involved; and (5) lack of authorization for public
performance.”Broadcast Music, Inc. v. Neath Abbey Cotgd., No. 5:12€V-146-C, 2014 WL

12577583, at *2 (N.D. Tex. Apr. 15, 2014).

A. Originality and Authorship of Copyrighted Musical Compositions

Defendant admitsto the originality and authorship of the copyrighted musical
compositions that form the basis of this suitocketno. 21 at £3. BMI actson behalf of the
original composersand proprietor®f the copyrighted musat compositionghat form the basis
for this cause of actionDocket no. 26 at 2. BMI acquired the right to act on behalf of the
original composersf the twelve musical compositiomghen the composegdaced theioriginal
musical compositions in the BMI repertairéd. Once a musical composition is in tBiMI
repertoire, BMIhasthe right to grant licenses on behalf of the composers and pursuégbopyr
infringement claims against anyone who performs copyrighted musical comp®sitithout a

license Plaintiffs satisfythe first element of the cause of action.



B. Compliance with Formalities of the Copyright Act

Defendant admits tha®laintiffs complied with the formalities of the Copyright Act.
Docket no. 21 at-43. In a suit for copyright infringementhe properregistration of the
copyrighted material “constitute[s] prima facie evidence of the validith@fcopyright and the
facts statedn the certificate.” 17 U.S.C.A § 410(c).Plaintiffs produced evidence showing
compliancewith federal regulationsand formalities requiredby the United States Copyright
Office. Docket no 11 at 26. SeeLakedreams v. Taylp®32 F.2d 1103, 1108 (5th Cir. 1991)
(“[A] plaintiff has complied with the statutory formalities when the Copyright Officeives
the plaintiff's application forregistration, fee and deposit.”).This evidenceincludes the
copyrightregistration numbeand the datef copyrightfor each of the twelve works performed
at Defendant’'s establishmenh June 13, 2014 Docket no 11 at 2-6. The evidence also
includes an affidavit fronattorneyJohn Elwood, in which Elwood statésat the rights to the
musical compositionshat form the basis fotthis dispute were properly registered with the
United States Copyright Office. Docket no.-@2at 2. Plaintiffs’ evidencedemonstrates
compliance with federal copyright regulations and therefore satiskesettond element of the

cause of action.

C. Proprietary Rightsto the Copyrighted Musical Compositions

Defendant further admits that Plaintiffs hgueprietary rights to the copyrighted musical
compositions in this suit. Docket no. 21 aB1 BMI stateghat itpossessethe right to license
the twelve pieces of musical composition in this suit. Docket nd. 225. BMI's proprietary
right to the musicalcompositions is further supported BMI Attorney Ellwood’s affidavit

Docket no. 26 at 2. Ellwood explains that BMI is in the business of acquiring public



performance rights and then granting businesses, such as Defendant’s loungghtthe ri
publically perform the musical compositiondd. Plaintiffs demonstratedhtat they havethe
proprietaryrights o the twelve pieces of musicabmpositionsan this suit,satisfyingthe third

element of the cause of action.

D. Public Performance of the Musical Compositions

Plaintiffs claimthat Defendanpublicly performed or caused to be public performed by a
DJ and/or a karaoke machirt@elve copyrightedmusical compositionsom the BMI repertoire
on the evening of June 13, 2014. Docket nel 22 3. Theevidence includea report from the
investigator whovisited Defendant’'s establishment on the evening of June 13, 2014 and
observed thepublic performance of the twelve musical compositions in question, and made
recordings of those performance®ocket no. 224 at 2. These performances included the
digital transmissiorof the musical compositions through a karaoke machide.The expert’s
report includegphotosand audio recordingsf the performancesn addition tonotes abouthe
performancesld. at 19. Theundisputedevidence contained in thevestigator’'sreportsupports
Plaintiffs’ contention thatDefendant performed, or caused to be performed, twelve different

copyrighted musical compositions on the evening of June 13, 2014.

E. Lack of Authorization to Publicly Perform

Plaintiffs providesubstantial evidece that Defendant was aware of the required license
needed to legally perform copyrighted works in the BBfertoire yet refused to maintain the
proper license BMI sent Defendant over thirty letters detailimgy obligation to obtain a license
in order to perform musical compositioinem the BMIrepertoireat herestablishment. Docket

no. 221 at 3. BMI’s evidence includes copies thie letterssent to Defendant over the course of



seven years.Docket no. 25 at 2. The letters showBMI'’s repeated attempts make contact
with Defendant, including numerous opportunities for Defendant to resolve any giapyri
infringements without litigatiothrough the acquisition of the proper license. Defendant has not
produced evidence thahetook any action or responded to asfyBMI’s letters. Defendant’s
failure to obtain the required license to publicly perform musical compositions the BMI

repertoiresatisfies the fifth element of theusse of action.

. Recovery

Plaintiffs seekstatutory damages, costsmdreasonablattorney’s fees, and germanent

injunction against Defendant for futurestances otopyright infringement.

A. Statutory Damages

A plaintiff in a copyright infringement suit may choos® pursuestatutory damages for
copyright infringement, even if the statutory damages amount to less thactuaeédamages the
plaintiff experienced.Broadcast Music Inc., v. Xanthas, 1855 F.2d 233, 236 (5th €i1988).
Statutory damage$or copyright infringement range from $750 to $30,000 per instance of
infringement. 17 U.S.C. 8 504(c)A court may award any amount of statutory damages it

considers just, so long as the award does not exceed the statakomyum. Id.

Plaintiffs seekstatutorydamages in the amount of $2,500 per instance of infringement,
for a total of $30,000. Docket No. 22 at 6. District courts have broad discretion in
determining what level of statutory damages to impose é¢opgright infringementsuit See
Xanthas855 F2d at 237 (“[T]he court enjoys wide discretion in setting the amount of damages
for each work infringed and hence the final amount of damageshe Fifth Circuit in
Broadcast Music, Inc. v. Hobi, Inapheld the district court’s award of statutory damages in the
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amount $7000, $1,000 for each instance of unauthorized performance of copyrighted music.
BroadcastMusic, Inc. v. Hobi, In¢.20 F.3d 1171, 117(5th Cir. 1994). In Broadcast Music,

Inc. v. TexBorder Mgmt, 11 F. Supp.3d 689 (ND. Tex. 2014), the district court awarded
$20,000 for each of the nine musical compositions the defendant infringed, an amount less than
twice theunpaidlicensing fees.In Broadcast Music, Inc. v. Olivia’s CorgNo. 3:13CV-00606-
P,2014 U.S. DistWL 12603108(N.D. Tex. June 19, 2014the district court awarded $3,000

for each instance of infringement of a musical composition owned by the fplaiRtaintiffs
assertthat Defendant’s unpaid licensing fees from May 2011 to July 2014 would have been
approximately $18,000.Plaintiffs’ request for statutory damages falls below the maximum
amount permitted undehe statute and is consistent with other awards of statutory danage
similar cases ithe Fifth Circuit. Taking into account both restitution andeteence, the Court

finds $30,000 ($2,500 per musical composition infringed) to be an appropriate award.

B. Costs and Attorney’s Fees

Plaintiffs in a copyright infringement suit may also recoftdr costs andreasonable
attorneys fees. 17 U.S.C. 8 505. The total amount of costs and attorneya aastiff may
recover isleft to thediscretion of the courtld. The Supreme Couhasheldthatcourts deciding
requests for attorney’s fees and costs in a copyright infringementoase take into account a
range of considerations.Kirtsaeng v. John Wiley & Sons, Int36 S. Ct. 1979, 1984 (2016).
The Court held that district courts “should give substantial weight to the objective
reasonableness of the losing party’s position, while still taking into account radl ot

circumstances relative to the granting fédsl. at 1981-82.



Plaintiffs seek$14,900 in costs anattorney’sfees. Docket no. 221 at 8. They support
the reasonableness thiis requestvith an affidavit fromcounselArthur Gollwitzer Ill. Docket
no. 227 at 1. In his affidavit, Gollwitzemprovided his hourly raté$590) andhe hourly rateof
his associate ($280) and states his firm is represeRtagtiffs on a taskbased, flafee pre-
negotiated schedule based on tasks required to prosecute this ddtiat. 2. His affidavit
further states thatPlaintiffs incurred costs andeasonableattorney’sfees in the amount of

$14,900 in line with the flatfee schedule, including the $400 filing fee for this cdde.

Defendant has not provided evidenioe supportthe reasonableness of her position.
Defendantwas aware of the requirement to obtain a BMI license in order to legally perfor
copyrighted musical compositioas her establishmenyet she failedto renew her license with
BMI after herlicenseexpired Further,Defendant did not respond BMI’s ongoing efforts to
discussthe renewal of her licenseThe Court finds that the requested fees are reasonable
considering that BMI has filed a complaimhotion for default judgment, and a motion for

summary judgment to prosecute this case.

C. Permanent Injunction

Finally, Plaintiffs seeka permaneninjunction against future copyright infringement by
Defendant. Docket no. 221 at 8. Permaneninjunctions are available to plaintiffs in copyright
infringementsuitswhen the court deems amunctionrea®nable in order to prevent the further

infringement otthe plaintiff's copyrights. 17 U.S.C. § 502.

Plaintiffs submitted evidencehowingthat Defendanhas continuedto perform music
from the BMI repertoire at her business without a license, thus infringind?lamtiffs’

copyrights over a period of many years. Docket no-122at 9. Defendant’s continued
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infringement of Plaintiffs’ copyright persists despite texsive efforts by BMI to curb the
infringement. 1d. As a resultof Defendant’'s refusal to cease her performance of musical
compositions without a licensa,permanent injunction eppropriateo prevent Defendant from

infringing in the future.
CONCLUSION

Plaintiffs’ Motion for Summary Judgmeiiocket no. 22)s GRANTED. The Counill
separatelyissue a Judgment in favor of Plairgifior copyright infringement damages in the
amount of $30,000 and $14,900 for costs and reasonable attorney’'s fegsogijiglgment
interest A permanent injunadn will also be issuedagainstDefendantenjoinng her from
publicly performing, or causing to be publicly performed, without a license frofh Bny

original musical compositions contained in the BMI repertaireer establishment

SIGNED this28th day of February, 2017.

\

o

XAVIER RODRIGUEZ

UNITED STATES DISTRICT JUD&
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