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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
NORTHERNDIVISION

MARVIN G. NEFF and ALICE NEFF,

Plaintiffs, MEMORANDUM
DECISIONAND ORDER

2
CHIEF NATE THOMPSON, individually; Case No. 1:1v-00157RJS
OFFICER THERON FIELDING, Judge Robert J. Shelby

individually; WILLARD CITY, a municipal
corporation; TONY ALARID, individually
and as agent for WASATCH CONSTABLE
L.C., a Utah limited liability company;
DEPUTY AUSTIN BOWCUTT, imividually
and as agent for BOX ELDER COUNTY;
OFFICER MICHAEL COLVIN, individually
and as agent for PERRY CITY POLICE
DEPARTMENT OF PERRYCITY, a
Municipal Corporation,

U)

Defendants.

On September 20, 2010, Deputy Ogden City Constable Tony Alarid attempted to effect
service of court documents on Marvin Naf his home in Willard CityWhattranspired that
afternoon and evening is hotly disputed. But it is clear that Mr. Atadadtonsbegan a series of

evens thatresulted in law enforcement officers responding to a call that shots had bdemfire
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the Neffs’ property. Officers eventually confronted Mr. Neff, who was taskddobeing taken
into custody.

Marvin and his wife AliceNeff bring this action against Mr. Alarid, the constable service
that tasked him with effecting service on Mr. Neff, a number of law enforcenfergrsf and
several municip@ies The Neffs allege Defendant®latedtheir rights protected by the Uad
States Constitution and Utah Constitution. The Neffs also bring tort ciéiegeng that
Defendants violatetheir personal rights. Defendants now move the court to dismiss all of the
Neffs claims against themn the bases that Defendants’ acti@se reasonable under the
circumstances, and that Defendamt@g immunity from suit for theclaimsasserted

After careful consideration, and for the reasons stated below, the court grpats i
Defendants’ motions for summary judgment and dismisses the Neffs’ lfet&nas. The court
remands the remaining stal@ims to the First Judicial District Court fBox Elder County.

RELEVANT BACKGROUND

Mr. Alarid’ s First Attempt to ServeMr. Neff

Melvin Knowles, a private attorney, hired Wasatch Constables, L.C. to servenMarvi
Neff with a civil summons in an unrelatedse (Dkt. 115 at 3.)Wasatch Constables &gsed
Tony Alarid to effect service (Id. at 4.)

Mr. Alarid and Wasatch Constables subthdt Mr. Alarid is “a swan peace officein
the Sate of Utah, having obtained his Special Functions Oftieerfication from the Peace
Officer Standards and aining Academy and he is also a &uty Ogden City Constable,
deputized and supervised by the Ogden City Constable. (Dkt. 110 dt&Neffs contenthat

Mr. Alarid is not a sworn peace offigdaut is insteadin essence civilian working for a private



company. (Dkt. 115 at 3.JThe Neffs further argue that Mr. Ald is not a Deputy Ogden City
Constable, does not work for Ogden City, and workslgdbr Wasatch Constablegld.)

During the day of September 20, 2003, Alarid drove tothe Neff’ residence in
Willard City, Utahto serve Mr. Nefivith a civil sumnons. In doing so, he drove pasto
Trespassing” sign posted on the Neffs’ property, and then parked on the Neffstyprdpeable
to locate Mr. Neff Mr. Alarid eventually drove away(ld. at 5)

At the time,Mr. Neff was out checking ohis cows Mr. Neff saw Mr. Alarid and his car
stop at the Neffshome. [d.) From Mr. Neff's perspective, he saw a strargyessed in dark
clothing, looking into the windows of Mr. Neff's house. Mr. Neff thought that this stranger
might be “casing out” the houseld{ Mr. Neff, however, was too far away to confront Mr.
Alarid, and Mr. Alarid drove away before Mr. Neff got back to his houkk) (

I. Second Attempt at Service

Later that daywhen it was still lightMr. Alarid drove back to the Neffs’ residence in
another attempt to serve Mr. Neffld.) Mr. and Mrs. Neff were picking peaches in their
orchard. Id.) Mr. Alarid saw Mr. Neff, andapproachedhim to serve the summongrom Mr.
Neff's perspective, he saw a person dresseathrk clothes with no badge coming towards him.
(Id.) At some point, Mr. Neff came to understand that Mr. Alarid was there to senebim
papers Mr. Neff told Mr. Alarid that if Mr. Alarid wanted to serve him, Mr. Alarid needo
make an appointment and come to Mrffidébusiness office. I¢l. at 6.)

Mr. Alarid and Mr. Neff disputéow the interaction between them escalatdd. Alarid
allegeghatMr. Neff threw a peach at himMr. Alarid also alleges that Mr. Neff chest bumped

him. (Alarid Deposition at 67:5-8, Dkt. 67-14.)



In contrastMr. Neff contendghat Mr. Alarid did not initially identifyhimself, so he
believed that Mr. Alarid might be a #fi Mr. Neff further contends thae asked Mr. Alarido
get off his property. Mlarvin Neff Deposition at 121:4-7, Dkt. 67-7Mr. Neff testifies that he
started walking towards Mr. Alarid’s vehiclandas he was doing 9dr. Alarid “came behind
me,walking real fast, walking behind me and caught up to me. And when he caught up to me,
he slammed into me with his body and about knocked me ovel.atl21:7-13.)Mr. Neff also
testifiesthat even thougMr. Alarid slammed intdim, Mr. Alarid then “kind of spun around in
front of [Mr. Neff] . . . put his hand on his hip,” then said to Mr. Néffrfat’'s assault, buddy,
and I'm armed. (Id. at 121:22-122:4.) Mr. Neff admits that he respondgahe. | can be
armed too. I've got a gun in the houséld. at123:15-18.) Both parties agree that at some
point in the interaction, Mr. Alarid threw down the papers and informed Mr. Nefhétad
been served.Ild. at 122:8-13.)

Mr. Alarid then got into higa to leave Mr. Alarid contends that he turned his vehicle
around and started to drive slowly away from the house, but about midway down the lane, he
looked up in his rearview mirror and saw Mr. Neff standing in what looked like a rifleesta
pointing in his direction. Alarid Deposition at 80:21-83-23Nr. Alarid testified that he heard a
shotgun firing behind him as he left the NefisSidence. I¢l. at 84:8-16.) The Neffs’ neighbor,
Mike Crossley stated that he heard what he thought was a gunshot around thisGnoss|gy
StatementDkt. 110 at 27.)Mr. and Mrs.Neff bothtestfied that Mr. Neffdid not get a gurhe
did not take a rifle stangcand they did not hear a gunshot noise.

II. Mr. Alarid 's Phone Calland Police Arrival
At around 8:00 p.mjust after Mr.Alarid left the Neffresidence, Mr. Alarid stopped his

vehicle and called-Q-1. On the call, Mr. Alarid reported Dustin &nsen-a dispatcher at the
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Box Elder County Sheriff’'s Office-thathe and Mr. Neff “got into a verbal argumen{Box
Elder County Sheriff's Call Detail Report, Dkt. 67-3.) In addition, Mr. Alarid regabthat as he
“was leaving, Mr. Neff took a gun and shot off a roundd.)( Shorty thereafter, Mr. Alarid
called dispatch again and clarifisgshe shot was fired and possitdysecondjand he]believed
[the shotslwere[fired] in his direction.” [d.) In addition, Mr. Alarid reported that Mr. Neff
“was holding a long gun, [but he was] unsure if [Mr. Neff was holding] a rifl&or gun.” (d.)
Mr. Neff contends thahe sin hadalready set at the timir. Alarid left his residenceso it
would have been impossible for Mr. Alarid to see Mr. Neff in his rearview mirrc@AMN
Sunrise/Sunset Calculator, Dkt. 81-6.)

After receivinghe reports from Mr. Alarid, the Box Elder County dispatch notified
various agencies that there was a “shots fired” calhi®eiNeff residence. Since ‘Gis fired” is
an emergency calDeputy AustinBowcutt and ChiefNateThompson both quickly responded,
and arrivectlosely behindne another at the Neff residence.

Chief Thompson reported that, upon arrived spoke with Mr. Alarid regarding what
occured prior to the 9-1-1 call. Mr. Alarid recounted his version of the incident to Chief
Thompson. Around this time, Chief Thompsmailed OfficerTheronFielding to assist him as a
backup officer in the investigationVhile waiting forOfficer Fieldingand other responding
officersto arrive on the scene, Chief Thompssent officers from assisting agencies to watch
the house.” (Thompson Assist Narrative, Dkt. 81-7.)

Once the responding officers arrived, including Officer Fielding and @fficehael
Colvin, the officers made plarte position themselves and to make contact with Mr. Neff to
learnMr. Neff’'s side of the story. DepyBowcutt was assigned to get a visual on tbatfof

the house tgee if he could locatelr. Neff. In addition, Officer Colvin was assigned to back up
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Deputy Bowcutt. Deputy Bowcutt and Officer Colvin both entered the Neffs’ psopathout
theNeff’'s permissionjn order to carry out the assignment.
IV.  Alice Neff and Brinton Neff

In the meantime, the Neffson Brintonreceived a textrom his friend asking why
officerswere in front of the Neffs’esidence.(Brinton Neff Deposition at 33:9-14, Dkt. 67-18.
Brinton and Mrs. Neff decided to get in one of the Neffhicles— anSUV with tinted
windows —to investigatewhat was happeningutside. Id. at 33:15-34:1.) They drove out of
their property, travelled north on 280@est eventually realied they could not get to the
neighbors’ house, and then attempted to return io tloeise. Ig.) Officer Fielding and Chief
Thompson stoppetthe NefE’ SUV before Mrs. N& and Brinton could return to the Neffs’
residence.

Officer Fielding testified thathere was an environment of heightened suspicion and
awarenessdue to the “shots fired” caland they stopped tideffs’ SUV because the SUV made
a U-turn to go back to the Neffs’ house. (Fielding Deposition at 41:19-43:15, Dkt. @h8&y)
stoppel the SUVtravelling south on 200 Westld() Officer Fielding ordered the driver out of
the SUV. (d.) Mrs. Neff alleges that she had talW backward. She had to put her hands on
her head, kneel, and cross her legfficérs handcuffed her and patted and her waistline for
weapons. Ifl. at 56:1058-18.) After a few minutesthe officersremovedthe handcuffs Mrs.

Neff alleges that the officers “told us to go sit in our car, my car, and told &g leatve my car

until they came and told us we could leave, Brinton and | went and sat in my car. Weesat the

and we sat therggor over 40 minutes].” (Alice Neff Deposition 58:7-63:9, Dkt. 81-Bliring

theirinteraction with Mrs. Neff, officers asked her about what happened between fflande



Mr. Alarid. (Id.) Mrs. Neff testified that she informed the officers that Mr. Alarid shouttere
into Mr. Neff and no shots were firedld )
V. Police Interaction with Mr. Neff

Shortly after 9:00 p.m., Chief Thompson called Mr. Neff to discuss the altercation
between Mr. Neff and Mr. Alarid. Chief Thompson did not inform Mr. Neff what the phone call
was about, but asked Mr. Neff to come outside to talk. (Marvin Neff Deposition at 137:11-
142:13, Dkt. 67-7.)Mr. Neff testified that heventually agreed bauase of Chief Thompson’s
threats that he would send armed offsderretrieve Mr. Neffby force, which might result in
injuries to his family members.ld()

Mr. Neff testifies that when he came out of his house, Deputy Bowcutt andrOffice
Colvin pointed a flashlight in his eyesld(at 146:25-148:7.) At this point, Mr. Ndfelieved
the policeinteraction had something to do with the papers he received from Mr. Aladiyl. (
Deputy Bowcutt knocked a phone out of Mr. Neff's hand and then pull&droNeff. Mr. Neff
pulled back, and then Deputy Bowcutt threw him on the ground and handcuffeddhim. (
Officer Colvinthen tased Mr. Neff (Id.)

Deputy Bowcultt testified that when Mr. Neff came out of his house, he instidcted
Neff to “show ne your hands.” (Bowcutt Deposition at 35:1-2, Dkt. 590@puty Bowcutt
also testified that “I told Mr. Neff that he wasn’t under arrest, that | was gusg) o pat search
him for weapons . . . | grabbed his wrists. That'’s just to maintain contifalh&re was a
weapon it couldrt’be reached.” I¢. at 35:16-36:1.)But Deputy Bowcutt testified that Mr. Neff
resisted, so Deputy Bowcutt grabbed Mr. Neff's body and “brought Mr. Neff tgrthend.”

(Id. at 38:8-19.)



Officer Colvin testified thaMr. Neff was “trying to breakree from [Deputy Bowcutt.]”
(Colvin Deposition at 67:23-68-1, Dkt. 61Qfficer Colvin also testified that “[t]here was a
verbal command to tell [Mr. Neff] to stop fightin And then they were going to the ground.
There waglirt, dust coming up. It was quite a struggle. It wasn't just a passive . . .nmesista
(Id. at 68:8-18.)Officer Colvinfurthertestified“I’'m worried about Bowcutt getting injured.

I’'m worried about me getting injured. I'm worried about [Mr. Neff] gettingired . . . | mean
I’'m 200 pounds. Bowcutt is another 230. | don't think that 500 pounds on top of [Mr. Neff]
would be a good thing. So, | elected to deploy my Taser and fire it.” (Dkt. 6titihg Colvin
Deposition at 68).)

VI. SubsequentEvents and Detention

After Officer Colvin tased him, Mr. Neff was handcuffed. (Marvin Neff Deposition a
243:1-11, Dkt. 81-4.)Shortly thereafter, medicgersonnel arrived on the scene, but MrffNe
refused medical transporfld.) Mr. Neff, still in handcuffswas transported by a police officer
to the Wilard City Police Department’sfitcces. (Id.) At the offices, Mr. Neff was given his
Mirandarights, which he invokedMr. Neff was formally arrested and taken to Bex Elder
County Jail.

ANALYSIS

The Neffs bring this action against municipalities Willard CRRgx Elder County, and
Perry City Police Department; police officers Chiglompson, Officer Fielding, Officer
Bowecutt, andOfficer Colvin; and process servers Miarid and Wasatch Constables.

Mr. and Mrs. Neff allege that Defenala are liable undet2 U.S.C. § 1983 for violations
of their rights under the Fourth, Fifth, Ninth, and Fourteenth Amendroétite United States

Consittution. In addition, Mr. and Mrs. Négllege that Defetlants are liable under 42 U.S.C. §
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1985 for conspiring to interfere with the Neffs’ civil rights, and 42 U.S.C. § 1986 for tieglec
and refusing to prevent the conspiracy to interfere with their civil rightte Neffs also allege
that Defendants are lde for various &te law tort claimsnd claims for violatios of theNeffs’
rights under th&tah Constitution.

Defendants seek a summary dismissal of all the Neffs’ claims against thiben lmases
that Defendants’ actions were reasonable under the circumstances, and tharideemdy
immunity from suit for the asserted claims. The court first sets forth the legaasdeor
evaluating these claims before turning to the merits of Defendants’ moticsisnfionary
judgment.

l. Legal Standard

Rule 56(a) of the Federal Rules of Civil Procedure states that “[t]he callrgsdnt
summary judgment if the movant shows that there is no genuine dispute as toengl faat
and the movant is entitled to judgment as a matter of & .fhaterial fact is one that might
affect the outcome of the suit under the governing law, and a genuine issue is one fonavhich t
evidence is such that a reasonable jury could return a verdict for the nonmoving Patty:”
Utah, 539 F.3d 1271, 1280 (10th Cir. 2008) (internal quotations and citations omitted). In
making this determination, the court “view[s] the evidence and make[s] alhed@eanferences
in the light most favorable to the nonmoving parti{” Natural Gas Co. v. Nash Oil & Gas,
Inc., 526 F.3d 626, 629 (10th Cir. 2008).

I. Section 1983 laims and Qualified Immunity

Under 42 U.S.C. 8§ 1983, “[e]very person who, under color of any statute, ordinance,

regulation, custom, or usage of any state . . . subjects, or causes to be sulbjgciéden of the

United States or other person within the jurisdiction thereof to the deprivation aghtsy r
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privileges, or immunities secured by the Constitution and laws, shall be liableparthénjured
in an action at law, suit in equity, or other proper proceeding for redress.” Thediseit has
held that “Section 1983 provides a federal civil cause of action against sieied0for the
deprivation of any rights, privileges, or immunities secured by the CoiwmtituBecker v.
Kroll, 494 F.3d 904, 913 (10th Cir. 2007). “The core inquiry under any 8 1983 actisn . . .
whether the faintiff has alleged &onstitutional violation.”ld.

But the Supreme Court explained thftHe doctrine of qualified immunity protects
government fiicial from liability for civil damages insofar as their conduct does ndateo
clearly established statutory or constitutional sgbit which a reasonable person should have
known.” Pearson v. Callahgrb55 U.S. 223, 229 (2009). In additioft] he protection of
gualified immunity applies regardless of whether the governoféaoial’s error is a mistake of
law, a mistake of fact, or a mistake based on mixed questions of law anddact.”

The Tenth Circuit instructhat generally “[ulndethe summary the summary judgment
standard, [the court] review[s] the evidence in the light most favorable to the nonmowing par
However, [the court] review[s] summary judgment decisions involving a qualifiedinity
defense somewhat differently thather summary judgment rulings. This difference arises from
the unique nature of qualified immunity, which is designed to protect public officoahs f
spending inordinate time and money defending erroneous suits at Kekdn v. McMullen
207 F.3d 1202, 1205 (10th Cir. 2000). $o]hen a defendant asserts qualified immunity at
summary judgment, the burden shifts to the plaintiff to show that: (1) the defendated/ial
constitutional right; and (2) the constitutional right was clearly establish&ecker v. Bateman
709 F.3d 1019, 1022 (10th Cir. 2013)f the plaintiff fails to satisfy either part of the twmart

inquiry, the court must grant the defendant qualified immuni@rdss v. Pirtle 245 F.3d 1151,
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1156 (10th Cir. 2001). “The court maintains discretion to determine which of the two prongs of
the qualified immunity analysis should be address first in light of the circunestanthe
particular case at handld. (citing Pearson 555 U.S. at 236). “In determining whether the
plaintiff has met its burden of establishing a constitutional violation that wa$yassablished,
we will construe the facts in the light most favorable to the plaintiff as the nonmaaityg p
However, because at summary judgment we are beyond the pleading phase gatiom)ia
plaintiff's version of the facts must find support in the recorfiiomson v. Salt Lake County
584 F.3d 1304, 1312 (10th Cir. 200AAnd “the record must clearly demonstrate the plaintiff
has satisfied his heavyo-part burden.”Gross 245 F.3d 1157.

A. Defendants That May Assert Qualified Immunity

The courffirst analyzes whiclbefendants may assert qualified immunity. As stated
abovethe Neffs assert claims for relief against thgeaupsof Defendants [1] municipal
entities; [2]the individual officers; an{B] the process serrThe parties agree that the
municipal entityand the individual officerare permittedo assert aualified immunity deénse
against the Neffsclaims. The Neffs, however, contend that firecess servers are not permitted
to assersuch a defense.

The Tenth Circuit explained that there are two categofipsivate defendants. “In the
first group, private defendants are permitted to assert qualified immunityfulfitim g duties
under a government contract or following a court order. . . . [In the second group,] private
defendants who invoked state law in pursuit of private ends [are] denied qualified tsntuni
Warner v. Grand Counpyp7 F.3d 962, 965-66 (10th Cir. 19959-or example, the Tenth Circuit
has held that private companies that provide security inspectors for a nationalday under a

government contract are entitled to qualified immunity against allegations of hiring
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discrimination. DeVargas v. Mason & Hanger-Silas Mason Co.,,|8d4 F.2d 714, 716 (10th
Cir. 1988). The First Circuit has held that a private physician under court orderaoparf
vaginal cavity searcits also entitled to qualified immunityRodriques v. Furtad®50 F.2d 805,
814 (1st Cir. 1991). In contrast, tNenth Circuithas held that a private landlord who enlisted
services of a police officer to effect an allegedly unconstitutional enigtas not entitled to
qualified immunity. Hoerton v. Gabica708 F.2d 380, 385 n.10 (9th Cir. 1983). Ahd Sixth
Circuit has held thad private defendant who obtained an allegedigonstitutional state
prejudgment attachmenhder a state’attachmenstatutels not entitled to qualified immunity
Duncan v. Peck844 F.2d 1261, 1266 (6th Cir. 1988).

Admittedly, the process server Defendants do not fit squarely into eithgorate
described by the Tenth Circuit. But the court finds the private process sereadBaf are
more like those circumstances where the court denied gaailifimunity. Here, evenhough
service of process advances a judicial proceediingAlarid and Wasatch Constablegre
neitherfulfilling duties under a government contract nor following a cour¢éiordRathg Mr.
Alarid and Wasatch Constablegre fulfilling a contract with a private attorney to serve a
summons in a civil lawsuit. The summons was signed by the private attthh@egrvice of
process was contractéal a private entity, and that entity assigned it to a private individual to
effect service.In short, Mr. Alarid and Wasatch Constables were invokiate lawpertaining
to service of process in pursuit opavateattorney’scivil objectives And while a civil litigant
may choose to engage a government actor to assist withesef\process in a civil suit,
government involvement is in no way necessary to effect service. This furthertsubges

gualified immunity does not extend to the specific circumstances here.
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Accordingly, the court finds that the processver [2fendats are not entitled tasserta
gualified immunity defenseThe qualified immunity of the remaining Defendants is considered
in the context of the Neffs’ specific claims, to which the court now turns.

B. Fourth Amendment Claims

The Neffs allege that Defendarviolated the Neffd~ourth Amendment protections
againsf1] unreasonable search and seizure; [2] unreasonable use of3proereasonable
arrest;[4] malicious prosedion; and [5] invasion of privacyThe court discusses each of these
allegationdn turn.

1. Unreasonable Search and Seizure Claims

The Neffsallegethat Defendantsiolated the Fourth Amendment by unreasonably
stopping and detaining Mrs. Neff, and unreasonably detaining Mr. Neff. The Teatiit Cir
instructs that investigative detemisare evaluated in two step%-irst, we assess whether the
detention was justified at its inception.undstronv. Romerp616 F.3d 1108, 112QA0th Cir.
2010). “For an investigative detention to be valid, an officer must have had ‘objectively
reasonald articulable suspicion’ that a detainee committed or is about to commit a ctdne.”
(quotingUnited State v. Cervin®47 F.3d 865, 868 (10th Cir. 2003)). “Second, we evaluate
whether the officer’s actions were ‘reasonably related in scope to thenstances that first
justified the interference.”1d. (quotingCervine 347 F.3d at 868) A police officer may take
such steps as are reasonably necessary to protect his safety and to hairstatus quo during
a detention.”ld. But “[i]f a police-citizen encounter exceeds the limits of an investigative
detention, it then becomes an arrest that must be supported by probable lthuse.”

The court analyzes the Neffs’ unreasonable search and saliag&ionsn view of this

two-step inquiry.
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a. Step One: Analysis oftie Detention of Mrs. Neff and Mr. Neff

First, Mrs. Neff argues that Officer Fielding and Chief Thompson unreasodetalined
her by stopping her SUV when she attempted to return home. Second, Mr. Neff argues that
Deputy Bowcutt and Officer Colvin unreasonably detained him in his drivewag.Té&hth
Circuit has held thdthe police can stop and briefly detain a person for investigative purposes if
the officer has a reasonable suspicion supported by articulable facts thaalactivity may be
afoot, even if the officer lacks probable cause . . . [E]Jven ambiguous behavior, susceptible to a
innocent interpretation, may give rise to a reasonable suspicion of crimindayatepending on
the totality of circumstances.Oliver v.Woods 209 F.3d 1179, 1186 (10th Cir. 2000).

As to Mrs. Neff's allegation, officers responded to a “shots fired” calleai\iff
residence. In this environment of heightened suspicion and awareness, the offeeesdods
SUV with tinted windows drive out of the Neff residence, travel north, makéuanJand
attempt to return to the Neff residence. Officers reasonably believeddtait)hwas related to
Mr. Neff, a person thy believednay haveshot at Mr. Alarid. In addition, the officers
reasonhly believed that the SUV acted suspiciously by driving out of the Nefferse, going
up the street, turning around, and attempting to drive back to theds&fénce.Under these
circumstanceghe court finds that Officer Fielding and Chief Thomphkad a reasonable
suspicionsufficientto stop the SUV, and they are entitled to qualifrachunity for Mrs. Neff's
unreasonable detention claim.

As to Mr. Neff’s allegationthe police believed that Mr. Neff may haed a shot at
Mr. Alarid. Until Deputy Bowcutt and Officer Colvin confirmed otherwise, they reasonably

assumed that Mr. Neff had a firearm, and may have discharged it earlier thiagevdrns
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environment, combined with Mr. Neff’s lack of cooperation, justified Deputy Bowadtt a
Officer Colvin’s initial detention and pat down of Mr. Neff.

Mr. Neff responds thdte was detained in the driveway, within the curtilage of his home,
and officers are not allowed to enter that curtilage absent exigent circumsiapoaisable
cause- both of which were absent in these circumstanSes Payton v. New Yod45 U.S.
573, 586-87 (1980) (stating that absent exigent circumstances, the private propehntidhreay
not reasonably be crossed without a warraflje Tenth Circuit has elgined that the “Fourth
Amendment does not track property law. . . . [and] an individual may not legitimately demand
privacy for activities conducted out of doors in fields, except in the area imelgdiat
surrounding [or in the curtilage of] the horheRieck v. Jenser651 F.3d 1188, 1192 (10th Cir.
2011). The court must consider four factors to determimether a location can be corsidd a
curtilage of one’s home, and thinsiccessible to officers absent exigent circumstances or
probable cause’[1] the proximity of the area claimed to be curtilage to the home, [2] whether
the area is included within an enclosure surrounding the home, [3] the nature of the uses to which
the area is put, and [4] the steps taken by the resident to protect the arebdeovation by
people passing by.Rieck 651 F.3d at 1193. Specifically, the Tenth Circuit has held that “a
driveway abutting and clearly visible from a public highway is not a suitattiag for intimate
activities associated with a horfend thus nowithin the curtilage of the honjé Rieck 651
F.3d at 1193.

As to the first factarthe driveway where Mr. Neff was detained was in the vicinity, but
clearly outside of his home. As to the second factor, the driveway was not enclosedheAs t
third factor, the driveway was meant to be used to access the public road. As to the fourth factor,

even though there werestts and fencing surrounding the Neffs’ property, the Neffste
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driveway was visible from the public roa@ee Rieck651 F.3d at 1157 (“[A]lthough trees
apparently blocked the view of the house and much of the property, they did not block the area in
guestion from observation by those on the public roadé&e @lsdkt. 682 (howing the
Neff's entire lane visible from the roafl)Analysis of the four factors compel the conclusibat
Mr. Neff was detained in a place that was not a suitable setting for intimate achsgisieciated
with a home, and thanalysisweighs heavily against Mr. Neff’'s argument that his driveway was
within the curtilage of his homd-or these reasonthe court finds that Deputy Bowcutt's and
Officer Colvin’s detentiorof Mr. Neff did not take place within the Neffs’ home or the curtilage
of the home.

In view of the court’s findings that Deputy Bowcutt's and Officer’'s Colvin'‘edgon of
Mr. Neff was reasonable, and Mr. Neff was not detained within the curtilage lobimis, the
court also finds that Deputy Bowcutt and Officer Colvin are entitled to qualrfigdunity fa
Mr. Neff's unreasonable detgon claim

b. Step Two: Whether Officers Exceeded the Scope of Mrs.
Neff's Detention

The Neff also contend that even if timitial stop of the Neffs’ SUV was reasonable, the
length and force used indldetention exceed the permissiblscope of the stgpn effect
leadingto a de facto arrest of Mrs. Neff.he Tenth Circuit has held thdahe scope of an
investigatory stop . . . must be reasonably related to the suspicious circumstiaicbgsistified
the stop in the first place. . . . A law enforcement agent, faced with the possibidnger, has
a right to take reasonable steps to protect himself and an obligation to ensureyhef safe
innocent bystanders, regardless of whethelgdote cause to arrest existdJhited States v.

Merkley, 988 F.2d 1062, 1064 (10th Cir. 1993T.here are ndhardandfast rules regarding the
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reasonaleness of force used during investigatory stops. . . . It is clear, howevdrethatse
safety may require the police to freeze temporarily a potentially daungysituation, both the
display of firearms and the use of handcuffs may be part of a reésdmaty [investigative]
stop.” Id.; see alsdJnited States v. Melend&arcia, 28 F.3d 1046, 1050 (10th Cir. 1994)
(holdinga frisk for weapons, a request to step @iud car, the use of firearntheuse of
handcuffs, andhe use obther forceful techiques “does not necessarily transfer a Terry
detention into a full custodial arrest.”).

Herg as stated previously, the officers had reasonable suspicion to stop the N¥ffs’ SU
This reasonable suspicion was supported byabkthat officers believellr. Neff shot at Mr.
Alarid, and that the situation involved a dangerous firearm. The court is mindful of &ffs N
age and the treatment she received by the police. rigigr ' enth Circuit lawtwas reasonable
for the police, as a safety precautitmprder Mrs. Neff out of the SUWo temporarily place her
in handcuffs, and to pat her dowral-of which lasted for only a few minutes. In additidn,
was also reasonable for the officers to lls&. Neff to stay in her cagnd to prevent Mrs. Neff
from returning to her house where officers had reason to beliesegeius situation existed
The court finds that officers are entitled wgatified immunity for Mrs. Neff's claim that officers
exceeded the scope of her detention

C. Step Two: Whether Mr. Neff's Arrest Was Supported by
Probable Cause

Defendantalsocontendhat Mr. Neff was not arrested whea was wrestled to the
ground, nowas he arresteahen officers placed Mr. Neff in a police car, maas he arrested
whenofficerstransportedhim to the police stationDefendants contertthat officers arrested

Mr. Neff only after he arrived at the \lard City Police Department’'sffices. The Tenth
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Circuit hasheld hat a “detention ceases to [la@investigative] stop and becomas arrest if it
continues for an excessive time or closely resemhbieidgional arrest.”"Morris v. Nog 672
F.3d 1185, 1192 (10th Cir. 2012). In this case, regardless of the fact that Defendants told Mr.
Neff that he was not under arrest, the fact tffaters tackled Mr. Nefftased him, handcuffed
him, and took him to the police station in a police car without his cotregisformed the initial
investigative stop into an arrest.

Having found that officers arrested Mr. Neff prior to bringing him to the polateost
the court must determine whether the police had probable cause to arrest Mmd\effiegher
the officers argotentiallyliable unde Section1983. The Tenth Circuit has held that “[w]hen a
warrantless arrest is the subject of a § 1983 mactiee defendant arresting officer is entitled to
immunity if a reasonable officer could have believed that probable cassedeta arrest the
plaintiff. . . .Probable cause exists if the facts and circumstances within the arrestegffi
knowledge and of which he or she has reasonably trustworthy information aceesutb lead a
prudent person to believe that the arrestee has committed or is committinghae.affeEven
law enforcement officials who reasonably but mistakenly conclude that peotslsde is present
are entitled to immunity."Oliver v. Woods209 F.3d 1179, 1188 (10th Cir. 2000).

Here,officers responded to a “shots firecHll stemming from a report made by Mr.
Alarid that Mr. Neff fired shots at him. After officers arrived the scene, Chief Thompson
called Mr. Neff to discss his altercation with Mr. Alarjchoping to discern whether Mr. Neff
had indeed fired shots at Mr. Alariddir. Neff only reluctantlyagreed to come out and speak
with the officers.When Mr. Neff exied his home, officers attempted to detain and check him
for weapons. The officers, at this poiliktely did not have probable cause to arrest or prolong

the detention of Mr. Neff basesblelyon Mr. Alarid’sreport
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When viewingthe record as a whole, thariousdescriptiors of the eventshat occurred
after Mr. Neff exited his homdo not appear to the court to be directly contradictogthd® it
appears that each party is describing the saai@ent from his owmperspectiveemphaging
differentaspects of the interactiorFrom Mr. Neff's perspective, when he exited his home,
Officer Bowcutt knocked a phone of his hands, and then pulled on Mr. Neff. So, Mr. Neff pulled
back, and Officer Bowcutt threw him to the ground, where they rolled from side toFsm®a
Officer Bowcutt’s perspective, he knocked the phone out of Mr. Neff's handtterdpted to
detain Mr. Neff. Mr. Neff resisted, so Officer Bowcuttrought Mr. Neff to the ground, where
they struggled.But even if therareminor disputes concernirtge specific characterization$
what occurred after Mr. Neff exited his home, what is not disputed is that MpWNied back,
in other words, resisted when Officer Bowcutt triedetmporarily detain Mr. Neff and check
him for weapons.In addition, the parties do not dispute that Neff and Officer Bowcultt rolled
from side to side on the ground, in other words, struggled on the ground.

In light of the court’s finding that it was proper for Officer Bowcultt to otetend search
Mr. Neff, and in light of Mr. Neff's own admission that he resigbdticer Bowcutt’'s attempto
do so, the court finds that it was reasonable for Officer Bowcutt to bring him godbed. In
addition, in view of the rolling and the struggling that occurred ergtbund the court find
that officers could reasonahlibglieve that they lthprobable cause to arrest MrefiNfor assault

of Deputy Bowcut{or possibly other criminal violationgnd areentitled to qualified immunity
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for this action.SeeU.C.A. § 76-5-102.4 (“A person is guilty of a class A misdemeanor . . . who
assaults a peace officer™).
2. Unreasonable Use of Forc€laims

Mrs. Neff alleges that Officer Fielding and Chief Thompson used unrestderforce in
stopping her, handcuffing her, and patting around her waistiingeapons.Because the court
has already determined that the officer’s treatment of Mrs. Neff was reasorfddd court need
not address this issue furthevlr. Neff separately allegahatDeputy Bowcutiand Officer
Colvin used excessive force in detaining him and tasing him. The Supremé&voaxplained
that “[d]etermining whether the force used to effect a particular seizure inabésonder t
Fourth Amendment requires a carefuldraling of the nature and qualiy the intrusion on the
individual's Fourth Amendment interests’ against the countervagowgrnmental interest at
stake. . . . e right to make an arrest or investigatory stop necessarily carries wéhiglhto
use some degesed physical coercion or threat thereofdffect it.” Graham v. Connqr490
U.S. 386, 396 (1989). “The reasonableness of a particular use of force must be judged from the
perspective of a reasonable officer on the scene, rather than with the 20/20 vision ghtiindsi
Id. at 396. And “the question is whether the officers’ actions are objectively reasomkudihé

of the facts and circumstances confronting them, without regard to their undenignt and

! To the extenthe parties dispute whether the police may arrest Mr. Neff before 10:00 p.m.
under adetailed reading of thUtah Code, this is not the poinCampareDkt. 81 (arguing

“Utah’s Code of Criminal Procedure states that any misdemeanor arresytvativarrant, is
unreasonable at nighttime in a private placeith Dkt. 90 (arguing “any warrantless arrest of
Marvin [Neff] occurred within daylight hours, which under U.C.A. 8 77-6-5 ends at 10 p.m.").)
The relevaninquiry for purposes of qualified immunity is whether officers reasonably, éven i
mistakenly, conclud®that probable cause wpesent to arrest MNeff. As stated above,

based on the struggle between Mr. Neff and Deputy Bowcultt, the court concludetcbet
reasonably believed they had probable cause to arrest Mr. Neff for agsapétaxce officer.
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motivation.” Id. at 397. The Supreme Court set forth three factors to guide this reasonableness
inquiry: [1] “the seveity of the crime at issue”; [2whether the suspect poses an immediate

threat to the safety diie officers or others”; and [3\vhether he is actively resia arrest or
attempting to evade arrest by flighttld. The court considers each of these facitothe context

of Mr. Neff's interaction with law enforcement

As to thefirst factor, the officers were responding to a serious charge that Mr fixesdf
shos atMr. Alarid. The severityf this charge justified heightenedution in approaching and
interacting with Mr. Neff. As to the second factor, in this environment of inatesaspicion
and awareness, and in view of tate houresulting in reduced visiliy, it was reasnable for
the police to suspettat Mr. Neffmay haveposed anmmediate threat to their safetyAs to the
third factor,Mr. Neff resistedvhen Deputy Bowcutt tried to secure Mr. Neff. Deputy Bott/
and Mr. Neffwent tothe ground whie they struggled. In light of these factors, the court finds
thatthe force used by Deputy Bowcutt and Officer Colwiais reasonable, when viewed from
the perspective of a reasonable officer on the scene at that time.

Admittedly, with 20/20 vision of hindsight, it appears titahay have beeaxcessivao
taseMr. Neff. But even if the court were to find that the use of a taser was excasdive
Defendants violated Mr. Neff’'s constitutional right, the court wadderthelesdismiss this
excessive force allegation against Officer Colvin under the doctrine ofigd@ifmunity. As
stated above, “[w]hen a defendant asserts qualified immunity at summanygaotighe burden
shifts to the plaintiff to show that: (1) the defendant violated a constitutionglaigh{(2) the
constitutional right was clearly established&cker v. Batemarr09 F.3d 1019, 1022 (10th Cir.
2013). The Tenth Circuit has héla] rdinarily, in order for the law to be clearly established,

there must & a Supreme Court or Tenth Circuit decision on point, or the clearly established

21



weight of authority from other courts must have found the law to be as the plaintithms.”
Morris v. Noe 672 F.3d 1185, 1196 (10th Cir.2012) (quotation omitted).

In view of this standard, Mr. Neff contends thiais situation is like thah Casey v. City
of Federal Heights509 F.3d 1278, 1281 (10th Cir. 2007). In that ceseCasey
unsuccessfully challenged a traffic ticket. The judge gave him his coud fgpeal the
decision. Because Mr. Casegs required to pay a fee for appeal anthdu lefthis money in
his truck, Mr. Casey went to the parking lot. He left the building with his @teirtvhich was a
misdemeanor under Colorado la@fficer Sweelearned from the clerthatMr. Caseyleft the
building with the file, and met Mr. Casey as he was on his way back to the courtfiser
Sweetaskal Mr. Casey for the file, Mr. Casey held out his briefcase with laelgarly visible.
Officer Sweetdid not take the file, so Mr. Casey moved around the officer to takéethe the
cashier. Officer Swegrabbed Mr. Casey’s arm and put it mantlock. Mr. Casey moved his
arm without breaking the officer’s grip and started to walk to the courthouseheithet
Officer Sweefumped on Mr. Casey'’s back, ripping Mr. Casey’s shirt in the proc@gser
Sweetnevertold Mr. Casey that he was under arrest, and never advised him to stop resisting.
Another officer arrivedobserved the scermnd tased Mr. Caseylhe court found that officers
used unresonable force against Mr. Casey.

Here, the court finds that the circumstances are different than those prés&dasdy
First, Mr. Casey'’s alleged wrongdoing of leaving ttourt with a filas more benign thaNir.
Neff's alleged firing ofa gun &Mr. Alarid. Second, Mr. Casey initially complied witne
officer showing the officer the court file, while Mr. Neff failed to compigh the reasonable

detention and pat down. Thiridhe officernever advised Mr. Casey to stop resisting, while
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Deputy Bowcutt asked Mr. Neff to stop resisting. For these reasons, the courthdinthet
established weight of authorityom theTenth Circuit does not support Mr. Neff's assertion.

Rather, the couftnds that this situation is more like the facts presemtétinton v. City
of Elwood, Kansg997 F.2d 774, 777 (10th Cir. 1993). Hmton, Mr. Hinton discovered that
his dog had been tranquilized and impounded by Elwood animal officer Mr. Hall. Mr. Hinton
encountered Mr. Hall at Mr. Hall’'s residence. Mr. Hinton became angry and toldaMithat
the daughter of a prior landlord had become ill after she called the animal contex alfiout
his dog. Mr. Hall interpreted this comment as a thigad, called the policeMr. Hintonleft the
scenebefore the police arrivedOfficer Myerresponded to Mr. Hall's call ardcated Mr.
Hinton. Officer Myerinformed Mr. Hinton that he wanted to discuss the complaint made by Mr.
Hall against Mr. Hinton. Mr. Hintoand Officer Myeltbegan to engage in a heated exchange.
At this point Chief Whitepolice chief of Elwood, arrived and told Mr. Hinton to calm down.
Mr. Hinton shovedDfficer Myer, soChief Whitegrabbed Mr. Hinton from behind and told Mr.
Hinton he was under arrest. Mr. Hinton began to struggle, and both Mr. Hint@haidVhite
fell to the ground. Mr. Hinton continued to struggle on the ground, and Chief White used a stun
gun on Mr. Hinton. Mr. Hinton was placed under arrest for disorderly conduct. The Tenth
Circuit held thaOfficer Myer and Chief Whitevere entitled to qualified immunity.

The court concludes that teeuationhereis similar tothe facs presented iRlinton.
Just as irHinton, officers confronted Mr. Neff based on a seridheeatrepored bya third party.
As in Hinton, the initial interaction started with a verbal confrontation that escalatesttoggle
on the ground. As iRlinton, Officer Colvin used his stun gun in order to subdue Mr. Neff to
stop the struggle. And finally, just asHiinton, officers arrested MiNeff for allegeddisorderly

conduct.
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Accordingly, even if the court were to conclude that Officer Colvin used exedssce
against Mr. Neff violating his constitutional rights, the Neffsé failed to cite case lawpéthe
court has found none, showing that Officer Colvin’s use of a taser on Mr. Neff in thitositua
constituted a violation of a clearly established constitutional right. Rathdrettie Circuit case
law supports qualied immunity forOfficer Colvin’s use of a tasem Mr. Neff in this situation.

Moreover, having found that officers did not use unreasonable force against the Neffs,
the courtmust also dismisthe Neffs’ claim that Defendants are liable because theyddugy
to prevent fellow officers from usingnreasonable force against the Neffs.

3. Malicious Proseaition

The Neffs also allege malicious prosecution as a basis for their S&888rclaim. The
Supreme Coutthas observed that there is “an embarrassiveysity of judicial opinion” on the
guestion ofwhether a malicious prosdan claim is actionable under Sectib883. Albright v.
Oliver, 510 U.S. 266, n.4 (1994). The Tenth Circuit has held that “our circuit takes the common
law elements of maliciouysrosecution as the starting point for the analysis of a 8 1983 malicious
prosecution claim, but always reaches the ultimate question, which it must, of mthethe
plaintiff has proven a constitutional violation . . . that constitutional right is theh~our
Amendment right to be free from unreasonable seizufEsylor v. Meacham82 F.3d 1556,

1561 (10th Cir. 1996)These common law elements &E) the defendant caused the plaintiff's
continued confinement or prosecution; (2) the original action terminated in favorpé&bhigf;

(3) there was not probable cause to support the original arrest, continued conffjrieme
prosecution; (4) the defendant acted with malice; and (5) the plaintiff sustamegeR”

McCarty v. Gilchrist 646 F.3d 1281, 1285 (10th Cir. 2011).
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Here,it is clear thaMr. Neff cannot satisfyhese elementsFirst, the original action did
not terminate in favor d¥ir. Neff as hepled guilty to disorderly conductSecond, anthore
importantly, Mr. Neff's guilty plea suggedtsat there was a basis for the arrest and subsequent
prosecution. Third, the court has already concluded that officers reasonablgdétiey had
probable cause to arrest Mr. Neff for assault of a peace ddiincketo confine hinfior that reason

Because the Neffs faib establish the common law elents of malicious prosecution,
thecourt finds that Defendants are entitled to qualified immunity for the NeffiCioas
prosecution claimSee Beckef709 F.3d at 1022.

4. Invasion of Privacy

The Neffsarguethat inUnited States v. Joneg$32 S. Ct. 945, 954 (2012), the Supreme
Court heldthat a trespass to obtain information results in an illegal search in violation of the
Fourth Amendment. The Neffs contend that Mr. Alaridespas®nto the Neffs’ propy
combined with his effortto seekinformation on the whereaboutsMf. Neff resultedn a
Fourth Amendment violation.

In Jonesthe issue before the Supreme Court was whether the attachment of a Global
Positioning System (GPS) tracking device to an individual’s vehicle, and subtegqaef that
device to monitor the vehicle’s movement without a warrant constituted a searctatromiof
the Fourth Amendmentld. at 948. The Supreme Court narrowly held that “the Government’s
installation of a GP8evice on a target’s vehicle, and its use of that device to monitor the
vehicle’s movements, constitutes a seardh."at 949.

Here, unlike the circumstancesJdones the main purpose of Mr. Alarid’s encounter with
Mr. Neff was not to discover information about him, but to serve him with legal papees.

court finds the Supreme Court’s reasoningonesdoes not apply here.
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In contrast, the court finds thilr. Alarid’s actions are more similar to the circumstances
as presented ithe Supreme Court’s decision@liver v. United States166 U.S. 170, 171
(1984). InOliver, two police officers actedn reports of a marijuana grow on Mr. Oliver’s farm.
The officers entered onto Mr. Oliver’s farm by walking around the gategliandvered a fie of
marjuana. Mr. Oliver asserts that he had a reasonable expectationamfypnvhe field because
[1] heposted “No Trespassing” signs at regular intervalshflocked the gate at the entrance to
the center of the farm; and [3] the tlalas hidply secludedbounded on all sides by woods,
fences, and embankmentsl. The Supreme Court, in upholding the validity of the action by the
officers, heldthe fact thatthe government’s intrusion upgkir. Oliver’s| open field is a
trespass at common law does not make it a search in tegtgbonal sense. In the caseaof
open field, the general rights of property protected by the common law ofsisdspze little or
no relevance to the applicability of the Fourth Amendmeldt.”

Just as irDliver, Mr. Neff argues [1] he posted a “No Trespassing” sign on his property;
[2] his property was somewhat enclosed, albeit less so th@livier; and [3] his property was
secludedsurrounded by fencing and trees. But, in accordance with the clear guidandhe
Supreme Court, the court finds that Defendants’ intrusion upon an open field, $dichNasf's
land, does not violate Mr. Neff's Fourth Amendment rights. As such, even though Mr. Alarid
does not have qualified immunitihe court finds that Mr. Alarid is ndtable under
Section1983.

C. Fifth Amendment

The Neffs next generallgllege that the Defendants violated their rights under the Fifth
Amendment by depriving them of their liberty and due process. The Fifth Amendroeidegr

that “[n]o person shall . . . be deprived of life, liberty, or property, without due process.bf |
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U.S. Const. amend V. The Supreme Court has held that the Fifth Amendment due process clause
“appl[ies] to and restrict[s] only the Federal GovernmeRtiblic Utilities Commission of

District of Columbia v. Pollak343 U.S. 451, 462 (195%e¢e also Schweiker v. Wilsetb0 U.S.

221, 226 n.6 (1981) (“This Court has repeatedly has held that the Fifth Amendment imposes on
the Federal Government the samedtad required of state legislation by the Equal Protection
Clause of the Fourteenth Amendment.”).

Defendants are not employees or entities of the Federal Government. Sfihthe F
Amendment does not apply to or restrict the Defendants’ actions. Awagly,dhe Neffs’
Section1983 claims asserting violations of the Fifth Amendment are dismissed.

D. Ninth Amendment

The Neffs also allege that the Defendants violated their Ninth Amendment ridigs.
Ninth Amendment states that “the enumeration in the Qatistn of certain rights, shall not be
construed to deny or disparage others retained by the people.” U.S. Const. amdi 1X.
Supreme Court has held that, generdtlye ninth amendment has never been recognized as
independently securing any constitutional right, for purposes of purswing aghts claim . . .
[and] the Supreme Court has repeatedly voamttern that a section 1983 claim be based on a
specific constitutional guaranteeStrandberg v. City of Helen&@91 F.2d 744, 748 (9th Cir.
1986);see alsdBussey v. Phillips419 F. Supp. 2d 569, 586 (S.D.N.Y. 2006)The Ninth
Amendment refers only to unenumerated rights, while claims under 8§ 1983 must begmmise
specific constitutional guarantees.”).

Here, the Neffs have failed to adequately explain what specific rights teeadyy the
Ninth Amendment are relevant to this case. Nor have the Neffs explained savwsgiezific

Ninth Amendment rights were violated by Defendants. In view of the inadequeématkon by
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the Neffs’ regading their Ninth Amendment claim, the court follows the general guidance from
the Supreme Coudnd dismissethe Neffs Section 1983 claims based on violations of the
Ninth Amendment.

E. Fourteenth Amendment

The Neffs’ next allege that Defendants used exeedsrce, stopped them unreasonably,
seized them unreasonably, and searched thesasonably in violation of not only the Fourth
Amendment, but also in violation of the Fourteenth Amendment. The Supreme Court has stated
thatfor claims of excessive foe; unreasonable stop, unreasonable seizure, and unreasonable
search claimsthe Fourth Amendment provides an explicit textual source of constitutional
protection . . . that Amendment, not the more generalized [Fourteenth Amendment] must guide
the analyzing of [these] claimsGraham v. Connqgr490 U.S. 386, 395 (1989).

Havingdismissed the Neffs’ excessive force, unreasorsbje unreasonablseizure,
and unreasonable seaidhimsunder the rubric of the Fourth Amendment, the court, in
following theclear guidance from the Supreme Comtistalsodismissthe Neffs’ Fourteenth
Amendment excessive force, unreasonable stop, unreasonable seizure, and unreasotiable s
claims for tle same reasonsSee d. at 395-96 (stating that investigatory stop, search, seizure,
and excessive force claims are more appropriately analyzed under the Fourthnfemgn

F. Municipal and Supervisory Liability

Mr. and Mrs. Neffalso argue that they aeatitled to relief under Sectidt983 under
municipal liabilityand supengor liability theories

1. Municipal Liability
The Neffs contend that municipal gigts Box Elder County, Willard Cityand the Perry

City Police Department had an informal custom of handcuffing first and chefckimgeapons

28



later. The Neffs further allegbat his informal custom leads to unlawful arsestbjecting the
municipal entities to Section 1983 liability. (Dkt. 81 at 81.) For example, OffickirC

testified that “[t]he old way of doing things, officers used to just grab the indivéshabstart
searching them. Well, officers were getting shot and stabbed by these baaijjngsout

weapons from their waist band orgkets. So we usually now we handcuff first and then

check for weapons later.” (Colvin Deposition 66:16-21, Dkt. 81-12.). In addition, Deputy
Bowecutt agreed that his directive was “to make contact and hold [Mr. Neff] . .tolmtak

with him and mk&e sure it's safe to ask him questions.” (Bowcutt Deposition 22:11-22, Dkt. 81-
13.)

But here, even if the court were ¢onclude thathe municipal entities hathe custom of
handcuffing first and checking for weapons later, the Tenth Circuit hasisplygifield that
officers may “take reasonable steps to protect themselves . . . [by usingjffisodplac(ing]
suspects on the ground during a Terry stdgriited States v. Perdu8 F.3d 1455, 1463 (10th
Cir. 1993). So,le Neffs allegations against the municipal entits#gem from a custom that the
Tenth Circuit has specifically held to be reasonallecordingly, the court dismisses the
Section 1983 claims against Defendants Box Elder Cowitigrd City, and the Perry City
Police Department.

2. Supervisor Liability

The Neffs alsargue that Chief Thompson is liable for the constitutional violations of
Deputy Bowcutt, Officer Fielding, an@fficer Colvinbecause he was their supervisdhe
Neffs contend that Chief Thompson gave orders to Deputy Bowcutt, Officenmigiedid
Officer Colvin that he reasonably should have known would result in constitutional violations

The Tenth Circuit explained that to ing@supervisory liability under Section 1983, “the
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plaintiff first [has] to establish thaipervisor's subordinates violated the Constitution. Then the
plaintiff must demonstrate an affirmative link between the supervisor and theondladodds
v. Richardson614 F.3d 1185, 1195 (10th Cir. 2010).

But hereas stated abovéhe court findstiat the Neffs failed to establish that Chief
Thompson’s subordinates, Deputy Bowcutt, Officer Fielding, and Officer Calkerljable
under Section 1983. Having determined that there is no underlying individual liabilitgutte
need not decide whether there was an affirmative link between Chief Thompson and the
individual officers. Accordingly, the court dismisses Section 1983 claims based ovisupye
liability against Chief Thompson.

II. Section 198%Claims

The Neffs’ also allege that Defendants are liable under Set®®s for conspiracy to
interfere with theircivil rights. Under 42 U.S.C. § 1985(3), “[i]f two or more persons . . .
conspire . . . for the purpose of depriving . . . any person or class of persons of the equal
protecton of the law, or of equal privileges and immunities under the laws . . . the party so
injured or deprived may have an action for the recovery of damages|.]” The Tenti Circ
explainedthat81985(3) “was intended, perhaps more than anything else, tal@madress for
victims of conspiracies impelled by a commingling of racial aondtical motives. Brown v.
Reardon 770 F.2d 896, 907 (10 th Cir. 1985). The Supreme Court explained “in order to prove
a private conspiracy in violation of the first clause of § 1985(3), a plaintiff must sftewalia,
(1) that some racial, or perhaps otherwise etessed, invidiously discriminatory animus lay
behind the conspirators’ actions, and (2) that the conspiracy aimed at interfghimghts that
are protected against private, as well as official encroachmBray v. Alexandria Women’s

Health Clinig 506 U.S. 263, 267 (1993). ‘Ndtever may be the precise meaning of a ‘class’ . . .
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the term unquestionably connotes something more than a group of individhaoedhare a desire
to engage in conduct that the § 1985(3) defendant disfavors. Otherwise, innumerable tort
plaintiffs would be able to assert causes of action under 8§ 1985(3) by simply defining the
aggrieved class as those seeking to engage in théyattier defendant has interfered withid.
at 269.

Here, the Neffs neither pleaded nor providedience of racial or other clabased
invidiously discriminatory animus behind the alleged conspirator’s actiboshe extenthat
the Neffs assert aclass that hates the police,” the court finds that this is not the type ofaacial
other classhased invidiously discriminatory animus envisioned by Section 1985. Accordingly,
the court dismisses the Neffs’ Section 1985 claims.
IV.  Section 1986 Claims

The Neffs further contenthat Defendants are liable under Section 1986 for neglecting
and refusing to prevent the conspiracy to interfere thighNeffs’ civil rights under Section
1985. The Tenth Circuit has found that “failing a cause of action under [§ 1985], there is no
cause of action under 8§ 1986Phillips v. Kernsg483 F. App’x 400, 403 (10th Cir. 2012).
Having dismissed the Neffs’ Sectid®85 claims, the counust also dismisthe Neffs’Section
1986 claims.
V. State Law Claims

In view of the court’slismissal of alfederal claimsgainst the Defendasjtthe court
mustdeterminenhether it retains jurisdiction over the Neffs’ state law claiffise “district
court has discretion to try state claims in the absence of any triable federaj biawvese, that
discretion should be exercised in those cases in which, given the nature and thef @xetnal

proceedings, judicial economy, convenience, and fairness would be servedrggetai
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jurisdiction.” Thatcher Enterprises v. Cache County Cp882 F.2d 1472, 1478 (10th Cir.
1990). The Tenth Circuit has clarifietthat “if federal claims are dismissed before trial, leaving
issues of state law, the federal court should . . . generally decline to epermisat jurisdiction
in such instances because ‘notions of comity and federalism demand that awstaty d¢s own
lawsuits, absent compelling reasons to the contraBr8oks v. GaenzJé14 F.3d 1213, 1229
(10th Cir. 2010) (citingdall v. Renner54 F.3d 664, 669 (10th Cir. 1995)).

Herg there is no compelling reason for the court to exercise jurisdictiortlmess state
law claims. First, this court has not yet set a trialedahddiscovery is ongoing, so the nature
and extent of the judicial proceedings do not weigh heavily in fafvexercising jurisdiction
Secondby this Orderthe issues in this case havarowed considerably, so jathl economy
does not weiglmeavily against remanding the case to state cdtnird, it would be more
convenient for all partie® litigate his action in thd-irst District Courtfor Box Elder Countya
court located closer to thparties Fourth, the remaining claims involve important issues of state
law that wouldbeg be decidedby astate court.In view ofimportantcomity and federalism
considerationsthe court declines to exercise jurisdiction over the Neffs’ remaining state law
claims.

Having declined to exercise jurisdiction over the Neffs’ remaining statellms, the
court must determine whether to dismiss the case or remandgheo state court. The Supreme
Court had held that where “all fedetalv claims in the action have been eliminated and only
pendant state-law claims remain, the district court has a powerful reaswros®e not to
continue to exercise jurisdictio wide discretion to remand rather than to dismiss will enable
district courts to deal with appropriate cases involving pendent claims . . . [amcacre

generally will be preferable to dismissal when the statute of limitations on the pastate
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law claims has expired before the federal court has determined that d shluduish
jurisdiction. . . . Even when the applicable statute of limitations has not expiredaademy
[be preferred] in light of the increased expense and time involvewfancing state law that
dismissal would entail." CarnegieMellon University v. Cohill484 U.S. 343, 343 (1988).

The court is mindful tha®laintiffs have been prosecuting this case since its removal from
the First DistrictCourtfor Box Elder County on November 4, 2011, ahdt statuteof
limitations might have expireduring the pendency of tloase in this courtin addition, the
court is also mindful of the time and expeaseadyexpendeditigating thecase since its
inception. Accordingly, theourt remands the case to the First Distioturtfor Box Elder
County.

CONCLUSION

Forthe reasons stated, the court GRANTS INRFHAand DENIES IN PART Defendants’
motions for summary judgment. (DRos. 58, 60, 66, and 110). The coOREMANDS the
case to the First Distri@ourtfor Box Elder County. In view of this decision, the cOLEERMS
AS MOOTthe Neffs motion in limine (Dkt. 82); the Neffs’ motion for discovery (Dkt. 88)r.
Alarid’s motion to quash subpoena to AT&T (Dkt. 106); and Mr. Alarid’s motion to quash
subpoena to Verizon (Dkt. 117); and the Neffs’ motion for leave to file supplemental summa

judgment worksheet (Dkt. 126).
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SO ORDERED this29th day of September, 2014.

BY THE COURT:
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